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(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State  is 
divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  Southern, 
Central  and  Northern,  in  which  the  terms  were  held,  with  one  clerk  for 
each  of  the  three  n>and  divisions  elected  for  a  term  of  six  years,  the 
court  sitting  at  Mt.  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one  comprising  the  entire 
State,  and  provision  made  that  all  terms  of  the  court  be  held  in  the  city 
of  Springfield,  on  the  first  Tuesday  in  October,  December,  February, 
April  and  June  of  each  year. 

BEPOBTEB. 

Isaac  N.  Phillifs Bloomington. 

JUSTICES. 

First  Dutrict—CABROix,  C.  Boaas Fairfield. 

Second  District— Jessb  J.  Phillips Hillsboro. 

Third  District— 3 acoh  W.  Wilkin Danville. 

Fourth  District— JOSBFB  N.  Cabtsb Quincy. 

Fifth  District— Ajlfrkd  M.  Craig Galesburg. 

Sixth  District— J AUES  H.  Cartwright Oregon. 

Seventh  District— Besjavdh  D.  AUgbuder Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June  term. 

"^f^  nile  of  the  court  is  to  select  as  successor  to  the  presiding  justice  the 

'  est  in  order  of  seniority  who  has  not  served  as  Cnief  Justice 

jars  last  past.    Mr.  Justice  Cartwright  is  the  present  Chief 

Fifth  ^' 
]f  -^  .   clerks. 

Christopher  Mameb,  Northern  Grand  Division,  158 Throop  St.,  Chicago. 
Albert  D.  Cadwallader,  Central  Grand  Division,  Lincoln. 
Jacob  O.  Chance,  Southern  Grand  Division,  Mt.  Vernon. 

The  terms  of  office  of  these  clerks  expire  1902,  after  which  time,  under 
the  act  of  1897,  but  one  clerk  will  be  elected.  The  present  clerks  con- 
tinue in  charge  of  the  records  of  their  respective  grand  divisions  as 
though  said  grand  divisions  had  not  been  consolidated.  All  records, 
files,  dockets  and  papers  of  their  respective  offices  are  now  kept  at  the 
State  House  in  Sprin^eld. 
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(2)  APPELLATE  COU 

These  Courts  are  held  by  Judges  of  the  Circuit  Courts  asbi^u..; 
Supreme  Court  for  a  term  of  three  years. .  One  Clerk  is  elected  in  eaoi* 
district. 

REPORTER.  " 

Martin  L.  Newell,  Springfield, 


FIRST  DISTRICT. 

Composed  of  the  coimty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 

CLERK—Thomas  N.  Jamieson,  Ashland  Block,  Chicago. 

Thomas  G.  Windes,  Presiding  Justice,  Ashland  Block,  Chicago. 
Francis  AdabiIs,  Justice,  Ashland  Block,  Chicago. 
Nathaniel  C.  Sears,  Justice,  Ashland  Block,  Chicago. 


BRANCH  APPELLATE  COURT.* 


FIRST  DISTRICT. 

Henrt  V.  Freeman,  Presiding  Justice,  Ashland  Block,  Chicago. 
Henry  M.  Shepard,  Justice,  Ashland  Block,  Chicago. 
Oliver  H.  Horton,  Justice,  Ashland  Block,  Chicago. 


APPELLATE  COURTS— (Continued.) 

SECOND  DISTRICrr. 

Composed  of  the  Northern  Grand  Division  of  the  Supreme  Court, 

except  Cook  county. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and  October. 
Clerk— Christopher  C.  Duffy,  Ottawa. 

DoRRANCE  Dibell,  Presiding  Justice,  Joliet. 
John  D.  Crabtree,  Justice,  Dixon. 
Harry  Hiqbee,  Justice,  Pittsfield. 

THIRD  DISTRICrr. 

Composed  of  the  Central  Grand  Division  of  the  Supreme  i 

Court  sits  at  Springfield,  Sangamon  county,  on  the  third  Tueou^j  ^ 

in  May  and  November. 
Clerk— W.  C.  Hippard,  Springfield. 

Benjamin  R.  Burroughs,  Presiding  Justice,  Edwardsville. 
Oliver  A.  Harker,  Justice,  Carbondale. 
Francis  M.  Wright,  Justice,  Urbana. 

*  This  court  Ls  a  branch  of  the  Appellate  Court  of  the  first  district,  and  is  held  by 
throe  judffcs  of  the  Circuit  Court,  dcsiifnated  and  assigned  by  the  Supreme  Court 
under  the  provisions  of  the  act  of  the  General  Assembly,  approved  June  2, 1887. 
Hurd's  Statute,  1897,  50S,  Laws  of  1897. 185. 
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FOURTH  DISTRICT. 

Composed  of  the  Southern  Grand  Division  of  the  Supreme  Court 
Court  sits  at  Mount  Vernon,  Jefferson  county,  on  tne  fourth  Tues-^ 

days  in  February  and  August. 
Clerk— Frank  W.  Havill,  Mount  Vernon. 

.  Nicholas  E.  Worthinoton,  Presiding' Justice,  Peoria. 
James  A.  Creiohton,  Justice,  Sprin^eld. 
Hiram  Bioelow,  Justice,  Galva. 


(3)  CIRCUIT  COURTS. 


Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows : 

First  Circuit. — The  counties  of  Alexander,  Pulaski,  Massac,  Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

judges. 

Joseph  P.  Robarts,  Cairo. 
Oliver  A.  Harker,  Carbondale. 
Alonzo  K.  Vickers,  Vienna. 

Second  Circuit, — The  counties  of  Hardin,  Gallatin,  White,  HHmilton, 
Franklin,  Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and 
Crawford. 

judges. 

Edmund  D.  Younoblood,  Mount  Vernon. 
Prince  A.  Pearce,  Carmi. 
Enoch  E.  Newlin,  Robinson. 

Third  Circuit— The  counties  of  Randolph,  Monroe,  St.  Clair,  Madison, 
Bond,  Washington  and  Perry. 

judges. 

Benjamin  R.  Burroughs,  EdwardsviUe, 
Martin  W.  Schaeffer,  Belleville. 
William  Hartzell,  Chester. 

Fourth  Circuit, — The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Ef- 
fingham, Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

WiLUAM  M.  Farmer,  Vandalia. 
Truman  E.  Ames,  Shelby  ville. 
Samuel  L.  Dwight,  Centralia. 

Fifth  Circuit, — The  counties  of  Vermilion,  Edgar,  Clark,  Cumber- 
land and  Coles. 

judges. 

Henry  Van  Sellar,  Paris. 
Ferdinand  Bookwalter,  Danville. 
Frank  K.  Dunn,  Charleston. 

Sixth  Circuit,— The  counties  of  Champaign,  Douglas,  Moultrie,  Ma- 
con, DeWitt  and  Piatt. 

judges. 

Francis  M.  Wright,  Urbana. 
Edward  P.  Vail,  Decatur. 
"Wiluam  G.  Cochran,  Sullivan. 
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Seventh    Circuit— Tlie  counties  of  Sangamon,  Macoupin,   Morgan, 
Scott,  Green  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield. 
Robert  B.  Shirley,  Oarlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth   Circuit— The  counties  of  Adams,  Schuyler,  Mason,   Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

John   C.  Broady,    Quincy. 
Harry  Hiobee,  Pittsfield. 
Thomas  N.  Mehan,  Mason  City. 

Ninth  Circuit. — The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

John  J.  Glenn,  Monmouth. 
George  W.  Thompson,  Galesburg. 
John  A.  Gray,  Canton. 

Tenth  Circuit.— The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
Tazewell. 

JUDGES. 

Leslie  D.  Puterbaugh,  Peoria. 
Thomas  M.  Shaw,  Lacon. 
Nicholas  E.  Worthington,  Peoria. 

Eleventh  Circuit,— The  coimties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

Coix)STiN  D.  Myers,  Bloomington. 
George  W.  Patton,  Pontiac. 
John  H.  Moffett,  Paxton. 

'  Twelfth  Circuit,— The  counties  of  Will,  Kankakee  and  Iroquois. 

JUDGES. 

DoRRANCE   Dibell,  Joliet. 
Robert  W.  Hilscher,  Watseka. 
John  Small,  Kankakee. 

Thirteenth  Circuit,— The  counties  of  Bureau,  LaSaile  and  Grundy. 

judges. 

Charles  Blanchard,  Ottawa. 
Harvey  M.  Trimble,  Princeton. 
Samuel  C.  Stough,  Morris. 

Fourteenth  Circuit,  —The  counties  of  Rock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

Hiram  Bigelow,  Galva. 
WiLUAM  H.  Gest,  Rock  Island. 
Frank  D.  Ramsay,  Morrison. 

Fifteenth  Circuit— The  counties  of  Jo  Daviess,  Stephenson,  Carroll» 
Ogle  and  Lee. 

JUDGES. 

John  D.  Crabtree,  Dixon. 
James  Shaw,  Mount  CarrolL 
James  S.  Baume,  Galena. 
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Sixteenth  Ctrcuif.— The  counties  of  Kane,  Du  Page,  De  Kalb  and 
Kendall. 

JUDGES. 

Henry  B.  Wilus,  El^n. 
Charles  A.  Bishop,  Sycamore. 
Georqe  W.  Brown,  Wheaton. 

Seventeenth  Circuit.— The  counties  of  Winnebago,  Boone,  McHenry 
and  Lake. 

JX7DOBS. 

John  O.  Garver,  Rockford. 
Charles  E.  Fuller,  Belvidere. 
Chari^bs  H.  Donnelly,  Woodstock. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  recognizes  Cook  county  as  one  judicial  circuit. 
j  and  establishes  the  Circuit  and  Superior  Courts  of  said  county.    The 

Criminal  Court  of  Cook  County  is  also  established  with  jurisdiction  of  a 
I  Circuit  Court  in  criminal  cases  only.    The  judges  of  the  Circuit  and 

Superior  Courts  are  judges,  ex-offlcio,  of  the  Criminal  Court. 

I  CIRCUIT  COURT. 

Clerk — John  A.  C<x>ke,  County  Building,  (Chicago. 

judges. 

Edward  F.  Dunne,  John  Gibbons, 

Murray  F.  Tuley,  Richard  W.  Clifford, 

Richard  S.  Tuthill,  Thomas  G.  Windes, 

I  Francis  Adams,  Edmund  W.  Burkk, 

Area  N.  Waterman,  Charles  G.  Neely, 

Elbridor  Hanecy,  Frank  Baker, 

Oliver  H.  Horton,  Abner  Smith. 

SUPERIOR  COURT. 

« 

Clerk — John  A.  Linn,  County  Building,  Chicago. 

judges. 

Henry  M.  Shepard,  Arthur  H.  Chetlain, 

Theodore  Brentano,  Henry  V.  Freeman, 

Phiup  Stein,  John  Barton  Payne,* 

Jesse  Holdom,  Nathaniel  C.  Sears, 

Jonas  Hutchinson,  Farun  Q.  Ball, 

Axel  Chytraus,  Joseph  E.  Gary, 

Marcus  Kavanagh.! 

*  Resigned  November  12, 1898. 

t  Appointed  to  £LU  yacancy  December  3,  ISSJ&, 
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(5)  CITY  COURTS. 


City  Courts  existing  prior  to  the  Constitution  of  1870  wore  continued 
until  abolished  by  the  qualified  voters  of  the  city.  These  courts  may 
now  be  established  under  Sec.  21  of  Chap.  87,  R.  8.,  and  when  so  estab- 
lished have  concurrent  jurisdiction  within  the  city,  with  the  Circuit 
Courts,  in  all  civil  and  criminal  cases,  except  treason  and  murder,  and 
in  appeals  from  justices  of  the  peace  residing  within  the  city.  (Her- 
cules Iron  Works  v.  E.,  J.  &  E,  Ry.  Co.,  141  IlL  497.) 

THB  CITY  COURT  OF  ALTON. 
Alexander  W.  Hope,  Judge.       Francis  Brandbwbide,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Russell  P.  Goodwin,  Judge.         Jambs  Shaw,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
W.  H.  Hemenover,  Judge.  A.  T.  Atwater,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Silas  Cook,  Judge.  Thomas  J.  Healt,  Clerk. 

THE  CITY  COURT  OF  ELOIN. 
Russell  P.  Goodwin,  Judge.  Zack  T.  Vail,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Amos  Oller,  Judge.  Hugh  Hall,  Clerk. 

THE  CITY  COURT  OF  MATTOON. 
James  F.  Huqhes,  Judge.  T.  M.  Lytle,  Clerk. 
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(6)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  La  Salle  and  Peoria,  each  having  a  popula- 
tion of  over  50,000,  probate  courts  are  established,  distinct  from  the 
county  courts.  In  the  other  counties  the  county  courts  have  jurisdiction 
in  all  matter^  of  probate. 

JUDCIES.  COUNTIES.  CX)UNTY  SEATS. 

■ 

Carl  E.  Eplsr. Adams Quincy. 

Wm.  S.  Dkwky Alexander Cairo. 

Joseph  Story Bond Greenville. 

Wm,  C.  Db  Wolf.  Jr Boone Belvidere. 

R.  E.  Vandeventer, Brown    Mt.  Sterling. 

Richard  M.  Skinner Bureau Princeton. 

Andrew  J.  Emerick Calhoun Hardin. 

Alva  F.  Winqert Carroll Mt  Carroll. 

John  F.  Robinson Cass Virginia. 

Calvin  C.  Staley. Champaign Ur^na. 

RuFUS  M.  Potts Christian Taylorville. 

J.  C.  Perdue Clark Marshall. 

John  R.  Bonney Clay Louisville. 

Joseph  Hanke Clinton Carlyle. 

John  P.  Harrah Coles Charleston. 

Orrin  N.  Carter Cook Chicago. 

C.  C.  KoHLSAAT,*  Pro.  Judge.  Cook Chicago. 

Ansby  L.  Lowe Crawford Robinson. 

Elias  McPherson Cumberland Toledo. 

William  L.  Pond DeKalb Sycamore. 

Geo.  K.  Ingham DeWitt Clinton. 

Wm.  H.  Bassbtt Douglas Tuscola. 

John  H.  Batten DuPage Wbeaton. 

Stephen  I.  Headley Edgar Paris. 

Wm.  McGregor Edwards Albion. 

David  L.  Wright Effingham Effingham. 

Geo.  T.  Turner Fayette Vandalia. 

Alexander  McElroy Ford Paxton. 

Wm.  H.  Hart Franklin Benton. 

Meredith  Walker Fulton Lewistown. 

George  Hanlon Gallatin Shawneetown. 

David  F.  King ^ .  Greene CarroUton. 

A.  R.  JORDON Grundy Morris. 

Chas.  B.  Thomas Hamilton. McLeansboro. 

Chelus  E.  Hooker Hancock Carthage. 

Wm.  J.  Hall Hardin Elizabethtown. 

Rauseldon  Cooper Henderson Oquawka. 

Chester  M.  Turner. Henry Cambridge. 

Frank  Harry Iroquois Watseka. 

RoBERX  J.  McElvain Jackson Murphysboro. 

I.  D.  Shamhart. Jasper Newton. 

Joseph  D.  Norris Jefferson Mt  Vernon. 

Allen  M.  Slaten Jersey Jerseyville. 

Wm.  T.  Hodson Jo  Daviess Galena. 

O.  R  Morgan Johnson Vienna. 

M.  O.  Southworth Kane Geneva. 

Eben  B.  Goweb Kankakee Kankakee. 

Henry  8.  Hudson Kendall Yorkville. 

Philip  S.  Post Knox Galesburg. 

DeWitt  L.  Jones Lake Waukegan. 

'Reaigned  March  24, 1899.    Office  still  vacant. 
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JUDGES.  .  COUNTIES.  COUNTY  SEATS. 

Henry  W.  Johnson LaSalle Ottawa. 

Albert  T.  Lardin,  Pro.  J. . . .  LaSalle Ottawa. 

Jasper  D.  Madding LAwrence Lawrenceville. 

Richard  S.  Farrand Lee Dixon. 

Chas.  M.  Barickman Livingston Pontiac. 

Emil  C.  Moos Logan Lincoln. 

Wm.  L.  Hammer Macon Decatur. 

David  E.  Keefe Macoupin Carlinville. 

Wm.  p.  Early Madison Eklwardsville. 

Chas.  H.  Holt Marion Salem. 

B.  W.  Wright Marshall Lacon. 

Jamkb  a.  McComas Mason Havana. 

George  Sawyer Massac Metropolis. 

J.  Ross  Mickey McDonougli Macomb. 

Orson  H.  Oillmore McHenry Woodstock. 

Roland  A.  Russell McLean Bloomington. 

Frank  E.  Blane Menard Petersburg. 

WiLUAM  T.  Church Mercer Aledo. 

Paul  C.  Brey Monroe Waterloo. 

M.  J.  McMuRRY Montgomery Hillsboro. 

Charles  A.  Barnes. Morgan  . . .  .• Jacksonville. 

John  D.  Purvis Moultrie Sullivan. 

Frank  E.  Reed Ogle Oregon. 

Robert  H.  Lovett Peoria   Peoria. 

M.  M.  Bassett,  Pro.  Judge. . .  Peoria Peoria. 

R.  W.  S.  Wheatley Perry Pinckneyville. 

F.  M.  Shonkwiler Piatt Monticello. 

B.  F.  Bradburn Pike Pittsfield. 

Wm.  a.  Whiteside Pope Golconda. 

John  D.  Bristow Pulaski Mound  City. 

John  M.  McNabb Putnam Hennepin. 

Warren  N,  Wilson Randolph Chester. 

Parke  Hutchinson Richland Olney. 

LuciAN  Adams Rock  Island Rock  Island. 

John  L.  Thompson Saline ! .  Harrisburg. 

George  W.  Murray Sangamon Springfield. 

H.  V.  Teel Schuyler Rushviile. 

James  Callans Scott Winchester. 

Thomas  Righter Shelby Shelby ville, 

Wm.  W.  Wright Stark Toulon. 

Frank  Perrin St.  Clair Belleville. 

WM.  N.  Cronkrite Stephenson Freeport. 

Geo,  C.  Rider Tazewell Pekin. 

Monroe  C.  Crawford Union Jonesboro. 

M.  W.  Thompson Vermilion Danville. 

Lyman  Leeds Wabash Mt.  Carmel. 

T.  G.  Peacock Warren Monmouth. 

Geo.  Vernor Washington Nashville. 
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Thied  District — Novembeb  Tebm,  1898. 


Illinois  Central  Railroad  Company  t.  Walker  Berry. 

1.  Instructions — On  Conflicting  Evidence. — Where,  in  a  contested 
case,  the  evidence  is  conflicting,  the  instructions  upon  the  law  must  be 
accurate. 

2.  Same — Aasuminff  Controverted  Facts.  —  An  instruction  which 
informs  the  jury  that  neither  the  defendant  (a  railroad  company)  or  its 
servants  has  a  right  to  eject  a  person  from  a  train  while  in  motion  is 
erroneous,  as  assuming  that  the  person  in  question  was  ejected  from  the 
train  while  in  motion  by  the  servants  of  the  company. 

3.  Same — Must  Not  be  Misleading,  — An  instruction  which,  in  the 
absence  of  evidence  upon  which  to  base  it,  assumes  that  the  conductor 
of  a  passenger  train  exceeded  or  violated  his  instructions  contained  in 
the  rules  of  his  company,  is  misleading  as  assuming  that  the  conductor 
was  engaged  in  an  effort  to  enforce  such  rules. 

4.  Evidence — Witness  May  Explain  His  Testimony. — On  his  cross- 
examination  a  railway  conductor,  as  a  witness,  denied  that  he  had  paid 
money  to  a  sister  in  a  hospital  to  induce  her  to  testify.  Af  terw^ard  the 
sister  was  produced  as  a  witness  and  testified  that  the  conductor  had 
paid  her  fifty  cents  to  testify  in  the  case.  The  conductor  w^as  -then 
recalled  by  the  defendant  and  asked  to  explain  whether  the  fifty  cents 
given  to  the  sister  was  a  contribution  to  the  hospital,  or  to  induce  her  to 
testify,  but  the  court  sustained  an  objection  to  the  question,  and  refused 
to  permit  the  explanation.  Held^  error;  it  was  the  right  of  the  witness 
to  give  his  version  of  the  matter  in  order  that  the  jury  might  properly 
consider  both  sides  and  decide  as  to  where  the  truth  was. 

Trespass  on  the  Case,  for  ejecting  a  party  from  a  moving  train. 
Trial  in  the  (Circuit  CJourt  of  McLean  County;  the  Hon.  Colostin  D. 
Mters,  Judge,  presiding.     Verdict  and  judgment  for  plaintiff.    Appeal 

VOL.LXXXI3  C*^*) 


18  Appellate  Courts  op  iLLiNOia 

Vol.  81.]  L  C.  R.  R.  Co.  y.  Berry. 

■      ■  ■  "^^^■~ 

by  defendant.    Heard   in   this  court    at  the   November   term,  1898. 
Reversed  and  remanded.    Opinion  filed  February  7,  1899. 

Charles  L.  Capen,  attorney  for  appellant;  John  G. 
Dbehnan,  of  counsel. 

In  an  action  of  trespass,  a  master  is  never  liable  for  the 
action  of  a  servant,  even  if  wanton,  malicious  or  willful, 
unless  the  act  complained  of  was  done  by  the  master's  com- 
mand, and  was  in  truth  his  own  act,  or  was  a  probable  result 
of  orders  given.  In  such  a  case  the  liability  of  the  master 
does  not  depend  upon  the  relationship  of  master  and  servant. 
I.  C.  R.  R.  Co.  V.  Reedy,  17  111.  580;  St.  L,  C.  &  A.  R.  R. 
Co.  V.  Dalby,  19  Id.  375;  TuUer  v.  Voght,  13  Id.  277;  Smith 
on  Master  and  Serv.,  *367;  Chitty  on  PL,  *181,*131;  2  Hil- 
Hard  on  Torts,  524;  Angell  &  Ames  on  Corp.,  Sec.  388. 

It  is  not  wantonness,  willfulness,  or  negligence  ^^  se^ 
as  matter  of  law,  to  put  a  trespasser  off  a  moving  train,  but 
the  question  depends  upon  the  circumstances,  the  speed  of 
the  train,  etc.,  and  must  be  left  to  the  jury*  S.  &  K.  R.  R. 
Co.  V.  Sanford,  45  Kan.  372. 

John  E.  Pollock  and  Babb  &  Pollock,  attorneys  for 
appellee. 

When  the  evidence  is  conflicting  and  that  produced  by 
either  party,  considered  alone,  is  suflScient  to  require  a  ver- 
dict in  his  favor,  a  new  trial  will  not  be  granted  on  the 
ground  that  the  verdict  is  not  sustained  by  the  evidence. 
Shevalier  V.  Seager,  121  111.  564;  Lewis  v.  Lewis,  92111.237; 
Addems  v.  Suver,  89  111.  482;  Stickle  v.  Otto,  86  111.  161; 
Ilaldeman  v.  Sennett,  21  111.  App.  230;  P.  D.  &  K  Ry.  Co. 
V.  Wel  M.  Babbs,  23  111.  App.  454. 

Me.  Justice  Weight  delivered  the  opinion  of  the  court. 

Appellee  sued  appellant  for  wantonly  and  willfully  forcing 
or  pushing  him  off  its  train,  whereby  he  was,  as  is  alleged, 
injured.  A  trial  by  jury  resulted  in  a  verdict  for  $3,000, 
upon  which  judgment  was  rendered  by  the  court  for  $3,012, 
from  which  appellant  appeals  to  this  court,  assigning  various 
errors  by  which  a  reversal  of  the  judgment  is  sought. 
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Counts  in  both  trespspss  and  case  are  joined  in  the  decla- 
ration. 

It  appears  from  the  evidence  that  appellee  and  companion 
Dodson  got  upon  the  train  of  appellant  at  Anchor  station, 
and  instead  of  going  into  the  car  as  is  usual  for  passengers 
to  do,  they  remained  upon  the  outside  platform  of  the  car, 
where  the  conductor  saw  them  and  collected  fare  to  Colfax 
station,  the  place  they  informed  him  they  wanted  to  go. 
They  got  off  the  train  at  the  latter  station,  and  after  the 
train  started  for  Bloomington  station  they  surreptitiously 
got  upon  the  outside  platform  of  one  of  the  cars.  At  the 
time  it  was  dark,  and  when  the  conductor  discovered  them 
upon  the  platform,  they,  in  some  manner,  got  off  the  train 
while  it  was  in  motion,  and  appellee's  skull  was  fractured 
in  the  fall.  There  is  much  conflict  in  the  evidence  as  to  the 
manner  in  which  they  left  the  train,  appellee  and  his  com- 
panion  testifying  they  were  kicked  or  pushed  off  by  the  con- 
ductor, while  to  the  opposite  of  this  the  evidence  strongly 
tends  to  show  they  became  frightened  at  the  approach  of 
the  conductor,  and  his  discovery  of  them,  in  consequence 
of  which  they  jumped  off  the  car  while  in  motion. 

It  was  in  evidence  by  the  testimony  of  passengers  who 
were  on  the  train,  that  immediately  after  the  accident,  it 
was  in  effect  stated  by  Dodson  that  thfey  jumped  off  the 
train,  and  it  was  also  proved  upon  the  trial  that  appellee, 
while  in  the  hospital,  and  when  he  believed  he  would  die, 
stated  that  all  he  knew  about  the  accident  was  that  he  saw 
a  man  come  through  the  car  door  and  raise  his  hand. 
When  all  the  evidence  is  considered  the  question  of  the 
Aveight  thereof  is  a  close  one,  and  required  the  court  to  be 
accurate  in  the  admission  of  evidence  and  instructions  to  the 
jury.  The  conductor  of  the  train  was  a  witness  upon  the 
trial  and  gave  material  testimony,  and  stated  that  appellee 
and  Dodson  jumped  off  the  train  as  soon  as  he  opened  the 
car  door,  and  that  he  did  nothing  to  force  them  off.  On 
cross-examination  this  witness  was  asked  ifhe  had  not  paid 
money  to  a  sister  in  the  hospital  to  induce  her  to  testify  in 
the  case,  to  which  he  replied  in  the  negative.    The  sister 
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was  afterward  produced  as  a  witness  by  appellee  and  testi- 
fied that  the  conductor  had  paid  her  fifty  cents  to  testify  in 
the  case.  The  conductor  was  then  recalled  by  appellant 
and  asked  to  explain  whether  the  fifty  cents  given  to  the 
sister  was  a  contribution  to  the  hospital,  or  to  induce  her 
to  testify,  but  the  court  sustained  an  objection  to  the  question, 
and  refused  to  permit  the  explanation,  to  which  appellant 
excepted.  We  think,  under  the  circumstances  of  the  case, 
this  ruling  of  the  court  was  harmful  error.  The  incident 
of  the  fifty  cents,  as  it  then  stood  before  the  jury,  strongly 
affected  the  credibility  of.  a  material  witness,  and  it  was 
the  right  of  appellant  to  give  its  version  of  it,  in  order  that 
the  jury  might  properly  consider  both  sides  and  decide  as 
might  seem  to  them  just,  and  give  credit  where  it  was  due. 
It  is  no  answer  to  this  point  to  say  the  conductor  had  already 
denied  giving  the  fifty  cents  to  the  sister,  because  that  de- 
nial was  coupled  with  the  further  denial  that  it  was  intended 
for  a  bad  purpose.  He  had  not  in  terms  denied  the  pay- 
ment of  money,  but  had  denied  the  intent  imputed  to  him. 

Complaint  is  made  by  counsel  for  appellant  to  the  instruc- 
tions given  to  the  jury  at  the  instance  of  appellee,  and 
especially  are  the  criticisms  directed  to  the  first  and  second 
instructions.  We  think  these  instructions  are  inaccurate 
and  misleading.    • 

The  first  instruction  concludes  by  informing  the  jury 
that  neither  the  defendant  nor  its  servants  had  a  right  to 
eject  any  person  from  the  train  while  in  motion.  To  this 
extent  the  instruction  assumes  that  appellee  was  ejected 
from  the  train  while  in  motion  by  the  servants  of  appellant, 
this  not  being  controlled  or  modified  by  the  previous  expres- 
sion of  the  instruction.  Besides,  appellant  urged  the  theory, 
under  the  evidence,  that  appellee  was  frightened  at  the 
approach  of  the  conductor  and  was  thereby  induced  to  jump 
from  the  train.  Under  this  instruction  the  jury  might  con- 
clude that  the  mere  menace  of  the  conductor,  causing  fright, 
unaccompanied  by  acts  of  physical  force,  was  coercion 
equivalent  to  ejection. 

The  second  construction  assumes  that  the  conductor  acted 
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in  pursuance  of  rules  of  appellant  in  attempting  to  eject 
appellee  from  the  train,  and  that  he  exceeded  or  violated 
the  instructions  contained  in  the  rules.  There  was  in  fact 
no  evidence  upon  which  to  base  this  instruction.  If  ap- 
pellee's contention  is  well  founded,  then  no  just  claim  can 
exist  that  the  rule  has  any  application  whatever,  and  on 
the  other  hand  it  is  denied  that  any  effort  was  made  to 
eject  appellee  from  the  train.  The  instruction .  was  mis- 
leading in  assuming  that  the  conductor  was  engaged  in  any 
effort  to  enforce  the  rule. 

The  appellant  requested  the  court  to  give,  and  the  court 
refused  the  following  instruction : 

"  3.  The  law  never  presumes  that  one  person  has  made  a 
wrongful  and  unlawful  attack  upon  the  person  of  another, 
and  such  presumption  holds  until  rebutted  by  evidence.  Any 
one  claiming  that  such  attack  was,  in  fact,  made  upon  him, 
must  prove  nis  case  by  a  preponderance  of  the  evidence, 
and  then  must  prove  that  the  injuries  complained  of  are 
such  as  directly  and  naturally  result,  and  such  as  an  ordina- 
rily prudent  person  in  the  exercise  of  ordinary  care  ought 
to  have  anticipated  would  be  likely  to  result  from  such 
attack." 

The  principles  of  this  instruction  were  not  sufficiently 
contained  in  the  instruction  given  by  the  court,  and  we  can 
not  conceive  of  any  valid  reason  why  the  instruction  should 
not  have  been  given.  It  announces  elementary  law,  and 
the  principles  contained  in  it  were  applicable  to  the  facts 
and  vital  to  the  issues  of  the  case.    It  was  error  to  refuse  it. 

For  the  errors  indicated  the  judgment  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded. 


Wabash  Railroad  Company  v.  Hugh  Wilson. 

1.  Instructions — Must  be  Confined  to  the  Evidence  Which  Tends  to 
Prove  the  Negligence  that  Caused  the  Injury. — Instructions  shoald  be 
confined  to  the  evidence  which  tends  to  prove  the  negh'genco  which 
caused  the  injury. 
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Action  for  Injuries  to  Personal  Propertj,— Trial  in  the  Circuit 
Court  of  Morgan  County;  the  Hon.  Owen  P.  Thompson,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in 
this  court  at  the  November  terra,  1898.  Reversed  and  remanded.  Opin- 
ion filed  February  7,  1899. 

Geo.  B.  Burnett,  attorney  for  appellant. 
Wm.  Tulloch  Wilson,  attorney  for  appellee. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  ninety  dollars, 
recovered  by  appellee  from  appellant  for  negligently  causing 
the  death  of  his  horse. 

The  declaration  alleges  that  while  the  plaintiff  was  driv- 
ing his  horse  over  a  stre'et  crossing  which  intersects  the 
defendant's  railroad  within  the  city  of  Jacksonville,  after 
the  crossing  had  been  blocked  for  thirty  minutes,  the  horse 
became  frightened  at  a  locomotive  engine  which  was  negli- 
gently permitted  to  stand  upon  the  crossing  and  at  the  steam 
which  was  negligently  permitted  to  escape  from  the  engine 
and  was  so  injured  by  running  into  the  shaft  of  another 
wagon  then  on  the  street  that  he  died.  The  evidence  in 
the  record  shows  that  after  the  street  crossing  in  question 
had  been  blocked  by  a  train  of  freight  cars  for  about  thirty 
minutes,  the  train  was  backed  up  east  of  the  track  and  again 
stopped,  with  the  engine  left  projecting  into  the  street  fif- 
teen feet.  The  street  at  that  point  is  sixty  feet  wide. 
After  opening  the  gates,  the  flagman  in  charge  of  the  cross- 
ing beckoned  the  plaintiff  and  others  who  had  been  waiting 
to  pass  over.  In  passing  over,  a  double  team,  driven  by  a 
man  named  Clark,  was  to  the  side  and  east  of  plaintiff's 
horse,  next  to  the  engine.  The  double  team  became  fright- 
ened at  steam  escaping  from  the  engine  and  started  to  run. 
The  plaintiff's  horse  became  nervous  and  frightened  at  the 
double  team  and  the  smoke  and  steam  from  the  engine,  the 
plaintiff  lost  control  of  him  and  the  horse  in  plunging  among 
the  teams  on  the  crowded  street  ran  into  the  shaft  of  a 
buggy  and  thereby  sustained  injuries  from  which  he  died. 
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While  the  blockinjf  of  the  crossing  for  thirty  minutes  by 
the  train  of  cars  was  an  unlawful  act,  it  is  apparent  from 
the  evidence  that  it  was  not  the  proximate  cause  of  the 
injury.  The  horse  became  frightened  and  ran  away  because 
of  the  steam  and  smoke  escaping  from  the  engine  and  the 
running  of  other  horses.  At  the  time  of  the  horses  taking 
fright  that  portion  of  the  crossing  traveled  by  teams  was  in 
no  wi^  obstructed.  If  the  defendant  is  liable  it  must  be. 
because  its  servants  negligently  and  recklessly  caused  steam 
to  escape  from  the  engine  so  near  to  the  horses.  And  yet 
the  first  instruction  given  to  the  jury  in  behalf  of  the  plaint- 
iff reads  as  follows : 

"  (1)  The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  defendant,  The  Wabash  Railroad 
Company,  obstructed  the  public  highway  for  more  than  ten 
minutes,  at  one  time,  on  the  occasion  m  question,  by  the 
train  in  question,  and  if  they  further  believe  that  the  injury 
complained  of  in  the  case  was  caused  from  the  negligence 
aforesaid,  then  they  should  find  the  defendant  guilty.^ 

Instructions  should  be  confined  to  the  evidence  which 
tends  to  prove  the  negligence  which  caused  the  injury. 
Instructions  four  and  six  given  for  the  plaintiff  are  objec- 
tionable for  the  same  reason. 

As  the  case  will  have  to  be  submitted  to  another  jury  we 
do  not  care  to  express  any  opinion  as  to  the  merits  of  the 
case,  except  to  say  that  the  evidence  was  sufficient  to  allow 
the  case  to  go  to  the  jury,  and  that  for  that  reason  the  court 
did  not  err  in  refusing  the  instruction  directing  a  verdict 
for  the  defendant.    Reversed  and  remanded. 


Hary  A.  Keehner  y.  John  J.  Kinder  and  Caroline  W. 

Kinder^  Executors^  etc. 

1.  IsreRTSt—Right  to  Claim  Waived  by  an  Acquittance,— If  it  is 
the  purpose  of  a  person  to  claim  interest  on  a  legacy,  he  should  persist 
in  such  claim  at  the  time  his  receipt  and  acquittance  for  such  legacy  are 
executed,  when  by  not  doing  so  the  right  to  such  claim  is  waiv^nL 

2.  SAME—Acceptanoe  of  the  Prtnctjxi/.— The  acceptance  of  the  prin- 
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cipal,  in  the  face  of  a  questioned  or  doubtful  right  to  interest,  is  a 
sufficient  consideration  to  support  a  discharge  and  release  of  a  legacy. 

Bill  to  Construe  a  Will.— Trial  in  the  Circuit  Ck)urt  of  Calhoun 
County;  the  Hon.  Harry  Higbeb,  Judge,  presiding.  Hearing  and 
decree;  appeal.  Heard  in  tiiis  court  at  the  November  term,  1898. 
Affirmed.    Opinion  filed  February  7,  1899. 

Ed.  J.  Vaughn,  attorney  for  appellant. 

The  receipt  in  writing  given  to  the  executors  by  appel- 
lant,  considered  as  a  waiver  and  release  of  her  right  to 
collect  interest,  was  without  consideration  and  is  void  and 
not  binding  on  appellant  and  does  not  estop  her  in  this 
case.  Hayes  v.  Massachusetts  Ins.  Co.,  125  111.  626  (p.  63S); 
Capital  City  Mutual  Fire  Ins.  Co.  v.  Detwiler,  23  111.  App. 
656  (p.  659);  Martin  v.  White,  40  111.  App.  281;  Murphy  v. 
Halleran,  50  111.  App.  594. 

T.  J.  Selby,  attorney  for  appellees. 

Chap.  3,  sections  112  to  118,  inclusive,  provides  for  the 
settlement  of  estates,  and  the  statute  should  be  substan- 
tially complied  with,  and  interest  is  not  to  be  allowed  on 
legacies  unless  the  statute  permits  it,  by  virtue  of  chapter 
74,  Sec.  2,  for  some  one  of  the  causes  there  provided. 

Interest  was  not  allowed  by  the  common  law.  It  is  the 
creature  of  the  statute  alone,  and  if  not  authorized  by  the 
statute  it  can  not  be  recovered.  City  of  Pekin  v.  Keynolds, 
31  III.  531. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Originally,  appellant  and  others  filed  a  bill  in  equity  to 
construe  the  will  of  Caroline  J.  Kinder,  and  it  was  so  con- 
strued by  the  decree  of  the  court  that  among  other  pro- 
visions of  the  will,  it  was  declared  to  have  the  effect  of 
giving  to  appellant  the  sum  of  $6,000,  absolutely,  and 
soon  after  such  decree  the  executors  paid  to  appellant,  and 
she  accepted  from  them,  the  sum  of  $6,000,  giving  her 
receipt  therefor  ''  in  full  of  the  legacy  bequeathed  to  me  in 
and  by  the  said  last  will  and  in  full  discbarge  and  release 
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thereof."  At  the  time  the  legacy  was  paid  and  the  receipt 
given,  appellant's  husband,  who  was  managing  the  business 
for  her,  made  claim  for  interest,  but  was  induced  to  and  did 
waive  the  claim.  Later,  when  the  executors  rendered  their 
account  in  the  County  Court,  appellant  preferred  a  claim  for 
interest  upon  the  legacy  paid  to  her,  and  the  County  Court 
allowed  to  her  $406.64,  being  interest  at  the  rate  of  five  per 
cent  per  annum  on  $6,000  from  December  27,  181)6,  one 
year  after  the  death  of  the  testatrix,  to  May  5,  1898,  the  date 
of  payment  to  her  of  the  legacy.  An  appeal  was  taken  from 
that  order  to  the  Circuit  Court  where,  upon  trial,  the  court 
allowed  interest  only  from  the  date  of  the  decree  by  which 
the  will  was  construed,  April  14,  1898,  to  May  5,  1898,  the 
time  of  payment  to  her  of  the  legacy,  amounting  to  $17.43, 
from  which  order  appellant  prosecutes  this  appeal,  and 
insists  upon  a  reversal  of  that  order  because,  as  she  con- 
tends, interest  is  due  to  her  upon  the  $6,000,  from  Decem- 
ber 27,  1896,  one  year  after  the  death  of  the  testatrix, 
to  May  6,  1898,  when  the  principal  of  the  legacy  was  paid. 

As  a  question  of  law  the  right  to  interest  upon  a  legacy 
under  the  circumstances  of  the  case  here  presented  is  not 
clear,  and  we  do  not  think,  in  the  condition  in  which  we 
find  the  record,  that  the  question  necessarily  arises  for 
decision,  and  for  that  reason  express  no  opinion  concern- 
ing it. 

If  it  was  the  purpose  of  appellant  to  claim  interest  upon 
the  legacy,  she  should  have  persisted  in  such  claim  at  the 
time  the  receipt  and  acquittance  was  executed,  and  not 
when  the  subject  was  mentioned,  or  her  right  thereto  ques- 
tioned, have  waived  her  right  to  such  claim.  The  accept- 
ance of  the  principal,  in  the  face  of  a  questioned  or  doubtful 
right  to  interest,  we  think  was  a  sufficient  consideration  to 
support  the  expressed  discharge  and  release  contained  in  the 
writing  executed  at  that  time,  and  for  that  reason  appellant 
ought  to  be  and  is  thereby  precluded  from  further  claim. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 
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E.  W.  DaTls  T,  Thomas  Hankins. 

1.  Parties — Suits  on  Notes  Must  be  in  the  Names  of  the  Owners.^ 
A  party  can  not  bring  suit  upon  a  promissory  note  which  he  does  not  at 
the  time  own,  and  by  afterward  purchasing  it  make  it  the  basis  of  a 
recovery. 

2.  JuDaMENTS— JIfiMf  Determine  the  Rights  of  the  Parties.— The  judg- 
ment must  determine  the  rights  of  the  parties  as  they  existed  at  the  time 
of  commencing  the  suit. 

Assnmpsit,  on  a  promisiory  note.  Trial  in  the  Circuit  Ck>urt  of 
Moultrie  County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  Francis 
M.  Wright,  Judge,  presiding.  Finding  and  judgment  for  plaintiff; 
appeal  by  defendant.  Heard  in  this  court  at  the  November  term,  1898. 
Reversed  and  remanded.    Opinion  filed  February  7,  1899. 

E.  J.  Miller,  attorney  for  appellant. 

John  V.  Burns  and  Frank  Spitlkr,  attorneys  for  appellee. 

Mr.  Justick  Harker  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  upon  a  promissory  note  for  $136.15, 
executed  and  delivered  by  appellant  to  appellee  on  the  23d 
of  April,  1896. 

On  the  11th  day  of  June,  1896,  appellee  traded  the  note 
to  one  G.  A.  Fulfer  and  indorsed  his  name  on  the  back  of 
it.  When  the  note  became  due  and  Fulfer  presented  it  for 
payinent,  appellant  refused  to  pay  it,  claiming  that  appellee 
owed  him.  Fulfer  then  left  the  note  with  appellee  with 
instructions  to  sue  on  it.  Appellee  did  so,  bringing  the  suit 
before  a  justice  of  the  peace,  where  it  was  entitled  "  Thomas 
Hankins,  for  the  use  of  G.  A.  Fulfer,  v.  E.  W.  Davis,"  and 
judgment  was  recovered  by  default.  An  appeal  was  prose- 
cuted to  the  Circuit  Court  where  a  jurj'  was  waived  and  a 
trial  had  by  the  court.  Upon  the  trial,  the  title  of  the  cause 
was  amended  by  striking  out  the  words,  "  for  the  use  of  G. 
A.  Fulfer,"  and  the  indorsement  of  appellee's  name  on  the 
note  was  erased.  The  court  rendered  judgment  in  favor  of 
appellee  for  $155.21,  the  amount  of  principal  and  interest 
on  the  note. 
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The  judgment  must  be  reversed  for  the  reason  that  appel- 
lee did  not  own  the  note  at  the  time  of  commencing  the  suit. 
Appellee  testified  that  he  traded  it  to  Fulfer  and  did  not  own 
it  at  the  time  suit  was  brought  but  brought  it  back  from  Ful- 
fer after  judgment  was  obtained  upon  it  before  the  justice 
of  the  peace.  A  party  can  not  bring  suit  upon  a  promissory 
note  he  does  not  at  the  time  own,  and  by  afterward  pur- 
chasing it  make  it  the  basis  of  a  recovery.  The  judgment 
must  determine  the  rights  of  the  parties  as  they  existed  at 
the  time  of  commencing  suit.  Harlow  v.  Boswell,  15  111. 
57;  Daniels  v.  Osborn,  71  111.  169;  Kaley  v.  Musgrave  et  al., 
26  111.  App.  609;  Mudge  v.  Rinkle,  45  111.  App.  604. 

It  is  contended  that,  because  the  note  was  indorsed  bv 
appellee  in  blank  merely,  its  redelivery  to  him  by  Fulfer 
under  the  circumstances,  reinvested  him  with  the  title  to  it, 
and  that  he  was  in  fact  and  in  law  its  owner  at  the  time 
suit  was  commenced. 

We  do  not  think  such  contention  can  prevail  in  view  of  the 
testimony  of  the  appellee.  Although  he  recognized  his  lia- 
bility as  indorser  and  promised  to  stand  good  to  Fulfer  for 
the  amount  of  the  note  when  appellant  refused  payment, 
his  testimony  convinces  us  that  when  he  received  it  he  did 
so  for  collection  and  not  as  owner. 

He  testified  that  he  was  not  the  owner  of  the  note  w^hen 
suit  was  brought  upon  it,  and  did  not  become  its  owner  until 
after  judgment  was  entered  before  the  justice  of  the  peace. 

The  style  in  which  he  brought  suit,  also  shows  that  he 
did  not  at  the  time  consider  himself  the  owner  of  the  note. 
Reversed  and  remanded. 

Mr.  Justice  Wright  took  no  part. 


A.  B*  Terry  v.  The  People. 

1.  Bastaxdy— Practice  in  Appellate  Court, — ^The  fact  that  the  pix)9- 
ecuirix  18  not  an  unmarried  woman,  can  not  be  raised  for  the  first  time 
in  the  AppeHate  Court. 

2.  Instructions— Ci-ediZ^iltYy  of  WUne89es.^lt  is  error  in  a  bastardy 
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case  to  instruct  the  jury  that  they  are  to  jiidRe  of  the  credibility  of  the 
prosecutrix  as  a  witness  from  her  whole  testimony  and  demeanor  while 
on  the  witness  stand,  including  her  explanations  for  her  statements 
made  out  of  court,  as  confining  them  to  her  testimony  and  demeanor 
while  on  the  witness  stand,  including  her  explanations  for  the  contra- 
dictory statements  which  she  had  made  out  of  court,  in  passing  upon 
her  credibility  as  a  witness. 

Bastardy  Proceedings.— Trial  in  the  County  Court  of  Menard  County; 
the  Hon.  J.  A.  McComas,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff:  appeal  by  defendant  Heard  in  this  court  at  the  November 
term,  1898.    Reversed  and  remanded.    Opinion  filed  February  7,  1899. 

T.  TV.  McNeely  and  Watkins  &  Golden,  attorneys  for 
appellant. 

The  plaintiff  must  prove  by  the  evidence  in  the  case  that 
the  complaining  witness  was  unmarried  when  the  child  was 
born.     The  People  v.  Volksdorf,  112  111.  292. 

When  the  evidence  is  conflicting,  or  where  the  evidence 
seems  to  preponderate  against  the  verdict,  care  must  be 
taken  to  accurately  instruct  the  jury.  West  Chicago  St. 
Ry.  Co.  v.  Dougherty,  170  111.  379;  Pittman  v.  Pittman,  72 
111.  A  pp.  600. 

The  credibility  of  complaining  witness  in  a  bastardy  case 
is  yieculiarly  appropriate  for  the  consideration  of  the  jury. 
Wilson  V.  The  People,  26  111.  434. 

A  recognized  mode  of  impeaching  the  credit  of  a  witness 
is  by  proof  that  he  or  she  has  made  statements  out  of  court 
contrary  to  what  he  or  she  has  testified  to  at  the  trial. 
Craig  V.  Rohrer,  63  111.  325. 

John  M.  Smoot  and  Charlks  Nusbaum,  attorneys  for 
ap))ellee. 

Under  the  decision  of  our  courts  the  jury  had  a  right  to 
infer  that  complainant  was  an  unmarried  woman  when  the 
child  was  born.  Durham  v.  People,  49  111.  233;  Cook  v. 
People,  51  111.  143;  La  Plant  v.  People,  60  111.  App.  340. 

Appellant  having  failed  to  raise  this  question  in  the  court 
below,  is  estopped  from  doing  so  in  this  court.  Webb  v. 
Alton  Marine  &  Fire  Ins.  Co.,  5  Gil.  225. 
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Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

This  was  a  bastardy  proceeding  instituted  upon  the  com- 
plaint of  Flora  B.  Carter,  charging  appellant  with  being 
the  father  of  her  bastard  child. 

Upon  a  trial  in  the  County  Court,  appellant  was  found 
to  be  the  father  of  the  child,  and  a  judgment  was  entered 
requiring  him  to  pay  for  its  sup|K)rt  $100  for  the  first  year 
and  $50  for  each  of  the  nine  years  following. 

We  are  not  disposed  to  look  with  favor  upon  the  conten- 
tion that  the  judgment  must  be  reversed  for  the  reason  that 
there  was  no  evidence  showing  that  the  prosecutrix  was  an 
unmarried  woman.  That  question  is  raised  for  the  first 
time  in  this  court,  and  is  urged  in  the  face  of  evidence  that 
she  entered  the  service  of  his  mother  when  but  sixteen 
years  of  age;  that  she  continued  in  her  service  as  a  family 
domestic  for  nearly  three  years  and  did  not  leave  it  until  a 
short  time  before  she  was  confined;  that  during  that  time 
she  received  the  attentions  of  vounor.men  to  and  from  social 
gatherings,  and  otherwise  conducted  herself  as  a  young 
unmarried  woman;  that  the  sworn  complaint  made  by  her 
stated  that  she  was  an  unmarried  woman  and  that  the  bond 
executed  by  him  recited  that  she  was.  See  Durham  v. 
People,  49  111.  233;  Cook  v.  People,  51  111.  143. 

There  was  the  usual  conflict  in  a  contested  case  of  this 
kind,  the  prosecutrix  swearing  and  the  defendant  denying 
the  acts  of  sexual  intercourse  and  the  paternity  of  the  child. 
There  was  also  introduced  upon  the  trial  a  letter  written 
by  the  prosecutrix  to  the  defendant's  mother,  in  which  she 
stated  that  the  defendant  was  not  guilty  of  sexual  inter- 
course with  her  and  had  never  had  anything  to  do  with 
her  in  that  line.  She  made  the  same  statement  to  a  young 
lady  acquaintance.  She  acknowledged  the  authorship  of 
the  letter  and  the  making  of  the  statement  to  the  vounff 
lady,  but  explained  that  she  was  induced  to  write  the  letter 
and  make  the  statement  bv  the  defendant. 

The  case  for  the  prosecution  depended  entirely  upon  the 
testimony  of  the  prosecutrix.  In  addition  to  the  conflict 
between  her  and  the  defendant,  and  the  statements  con- 
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tained  in  the  letter  and  the  conversation  had  with  her  lady 
acquaintance  she  was  contradicted  by  other  witnesses  on 
several  minor  points.  There  was  adisputed  variance  between 
her  testimony  and  that  given  by  her  on  a  former  trial  of 
the  case,  also.  It  was  a  case  calling  in  high  degree  for 
accuracy  of  instructions,  and  especially  so  as  to  the  credi- 
bility of  witnesses.  In  the  fifth  instruction  given  for  the 
prosecution  the  jury  were  told  that  they  should  judge  of 
the  credibility  of  Miss  Carter  as  a  witness  '*  from  her  whole 
testimony  and  demeanor  while  on  the  witness  stand,  includ- 
ing her  explanations  for  her  statements  made  out  of  court." 
It  was  error  to  confine  the  jury  to  her  testimony  and 
demeanor  while  on  the  witness  stand,  including  her  explana- 
tions for  the  contradictory  statements  which  she  had  made 
out  of  court,  in  passing  upon  her  credibility  as  a  witness. 
They  should  have  been  left  fre6  to  consider  her  contradict- 
ory statements  made  out  of  court,  the  disputed  contradictory 
testimony  given  by  her  on  the  former  trial  and  the  testimony 
of  witnesses  who  were  in  conflict  with  her.  The  error  in 
giving  this  instruction  is  sufficient,  under  the  circumstances, 
to  call  for  a  reversal  of  the  judgment. 
Reversed  and  remanded. 


Shellabarger  Mill  &  Elevator  Co.^  1).  P.  Erwin  &  Co.^ 

Hollweg  &  Beese^  and  Frank  D.  Lambie  et  al. 

V.  Louis  G.  Willing  et  al. 

1.  Receiver— If Ticii  to  be  Appointed.— A  court  of  equity  is  author- 
ized to  appoint  a  receiver  to  wind  up  the  affairs  of  a  corporation  which 
has  become  hopelessly  insolvent,  with  its  assets  in  the  possession  of 
the  sheriff,  by  virtue  of  executions  and  writs  of  attachment,  and  ceases 
to  do  business. 

2.  Equity  PRiLcncESuppleynental  BiH.— Previous  to  the  issuance  of 
process  on  the  original  bill,  a  supplemental  bill  is  considered  as  an  addi- 
tion to  and  part  of  the  original  bill,  and,  together  with  it,  constitutes 
one  amended  bill. 

Proceedings  to  Appoint  a  Reeeirer.— Trial  in  the  Circuit  Court  of 
McLean  County;   the  Hon.  Colostin   D.  Myebs,  Judge,  presiding. 
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Decree  for  complaiDants.    Appeal  by  defendants.    Heard  in  this  court 
at  the  November  term,  1898.    Afl^med.   Opinion  filed  February  7, 1893. 

Henby  D.  Spencer,  £.  E.  Donnelly  and  Livingston  & 
Bach,  attornevs  for  appellants. 

A  private  corporation  may  be  dissolved  in  five  ways 
only: 

1.  By  the  weight  of  authority,  by  expiration  of  its 
charter. 

2.  By  an  act  of  the  legislature  repealing  its  charter. 

3.  By  the  loss  of  an  essential  integral  part,  which  can 
not  be  supplied,  as  by  the  death  or  withdrawal  of  all  the 
members  where  there  are  no  means  of  supplying  their 
places. 

4.  By  surrender  of  charter  with  the  consent  of  State. 

5.  By  forfeiture  of  its  charter  or  misuser  or  non-user  of 
its  powers.    Clark  on  Corporations,  Chap.  9,  page  231. 

It  is  not  only  the  rule  that,  without  authority  from 
statute,  a  corporation  can  not  be  dissolved  at  the  suit  of  an 
individual,  but  it  is  also  the  rule  that  without  statutory 
authority  a  court  of  chancery  has  no  jurisdiction  to  decree 
the  dissolution  of  the  corporation  without  such  authority. 
The  mode  of  proceeding  to  enforce  a  dissolution  for  cause 
of  forfeiture  is  by  scire  facias  or  on  an  information  in  the 
nature  of  quo  warranto,  as  in  a  court  of  law.  Hunt  v. 
LeGrand  Roller  Skating  Rink  Co.,  143  111.  119;  Wheeler  v. 
Pullman  Iron  and  Steel  Co.,  143  III.  197. 

The  jurisdiction  of  a  court  of  equity  to  dissolve  a 
corporation  is  derived  entirely  from  section  25,  act  on  cor- 
porations, and  forms  no  part  of  the  general  chancery  juris- 
diction, and  an  interlocutor}'^  decree  appointing  a  receiver 
with  the  usual  powers  under  a  bill,  which  prays  the  dissolu- 
tion of  a  corporation,  does  not  involve  a  franchise.  Chicago 
Steel  Works  v.  Illinois  Steel  Co.,  153  111.  9. 

The  cessation  of  business  by  a  corporation  because  of  the 
levy  of  attachments  upon  its  property,  is  not  a  ceasing  to 
do  business  within  the  meaning  of  the  statute  authorizing 
its  dissolution  by  a  court  of  equity,  and  the  appointment  of 
a  receiver,  to  which  only  a  part  of  the  creditors  are  made 
parties.     People  v.  Weigley,  155  111.  502. 
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To  hold  that  under  this  statute,  whenever  creditors  of  a 
corporation  attempt  to  collect  their  just  claims  against  it 
by  action  at  law,  stockholders  may  invoke  the  jurisdiction 
of  a  court  of  equity  to  take  charge  of  all  the  company's 
assets,  and  thus  defeat  the  creditors,  because  the  enforce- 
ment of  their  rights  by  authorized  process  of  law  would 
result  in  embarrassment  or  loss  to  the  company,  would  be 
to  not  only  violate  its  plain  provisions,  but  to  allow  it  to  be 
used  to  defeat  the  very  purpose  for  which  it  was  enacted. 
Here  is  a  bill  by  a  single  stockholder,  other  stockholders  not 
being  made  parties;  only  a  part  of  the  creditors  are  made 
parties,  others  being  given  no  opportunity  to  question  the 
jurisdiction  of  the  court,  or  the  sufficiency  of  the  bill.  None 
of  the  causes  for  which,  by  this  statute,  courts  of  equity 
are  authorized  to  take  charge  of  corporation  to  close  them 
up  are  alleged.  People  v.  Weigley,  155  111.  602;  Becker  v. 
Hoke,  80  Fed.  Rep.  977. 

John  E.  Pollock,  attorney  for  appellees. 

Under  the  25th  section  of  the  corporation  acts,  courts  of 
chancery  have  jurisdiction  to  dissolve  corporations  only 
when  brought  within  the  purview  of  that  section.  Under 
the  original  bill  the  court  had  authority  to  appoint  a  receiver 
on  the  ground  that  the  concern  did  cease  doing  business, 
but  under  the  supplemental  bill  not  only  the  ground  was 
set  up,  but  also  the  further  ground  that  the  corporation,  by 
passing  the  resolution,  had  done  an  act  which  subjected  it 
to  the  forfeiture  of  its  franchise.  See  Sec.  54  Corporation 
Act,  Starr  &  Curtis  K  S.,  Vol.  1,  p.  1029. 

Mr.  Justice  Wright  delivered  the  opinion  of  the  court. 

Appellants  have  appealed  to  this  court,  under  the  provis- 
ions of  the  act  of  June  14,  1887,  from  an  interlocutory 
decree  of  the  Circuit  Court  appointing  a  receiver.  The 
Bloomington  Department  Store,  a  corporation,  with  a  capital 
stock  of  $20,000,  became  indebted  to  various  persons  in  the 
aggregate  of  about  $20,000.  On  October  28,  1898,  judg- 
ments had  been  taken,  and  executions  issued  against  it  for 
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a  total  of  $ll,724r.28,  besides  several  attachments.  Its  place 
of  business  was  closed  and  its  assets  in  the  possession  of 
the  sheriff,  by  virtue  of  the  executions  and  writs  of  attach- 
ment, who  had  advertised  to  sell  all  of  its  tangible  property 
on  the  5th  day  of  November,  1898,  and  the  corporation  had 
ceased  to  do  business.  A  bill  in  equity  was  presented  to 
the  Circuit  Court  by  appellees  as  stockholders  of  the  corpo- 
ration, in  which  was  stated  in  substance,  the  above  recited 
facts,  with  the  additional  statement  that  a  sale  by  the  sheriff 
of  the  stock  of  goods  seized  under  such  executions  would 
result  in  sacrifice,  and  prayed  for  the  appointment  of  a 
receiver  to  take  possession  of  such  goods  and  sell  the  same 
under  the  direction  of  the  court  to  the  best  advantage,  and 
the  proceeds  of  such  sale  distributed  according  to  law  and 
equity;  that  the  corporation  be  dissolved,  and  for  general 
relief.  A  supplemental  bill,  so-called,  was  filed,  showing 
that  the  stockholders  and  directors  had  resolved  and  deter- 
mined to  cease  doing  business;  to  surrender  the  charter  and 
dissolve  the  corporation.  Upon  these  bills,  after  notice  and 
hearing,  the  court  appointed  a  receiver  as  prayed,  from 
which  appellant  prosecutes  this  appeal. 

It  is  insisted  that  the  decree  appointing  the  receiver  should 
be  reversed  chiefly  for  the  reason,  it  is  argued,  the  court  had 
no  jurisdiction  of  the  subject-matter  of  the  original  bill, 
and  as  that  was  defective  a  supplemental  bill  was  nugatory. 
We  are  not  inclined  to  treat  the  form  in  which  the  facts 
were  presented  in  a  technical  manner,  and  inasmuch  as  it 
does  not  appear  that  process  had  been  issued  upon  the  bill 
as  originally  presented,  we  see  no  valid  reason  why  the 
supplemental  bill,  so-called,  should  not  be  treated  as  an 
amendment,  and  if  the  facts  as  they  appeared  to  the  chan- 
cellor at  the  time  the  order  was  made,  without  reference  to 
the  form  in  which  they  were  presented,  were  such  as  would 
make  a  good  bill  if  properly  embodied  therein,  and  if  there 
was  a  bill  that  could  be  amended,  then  if  from  such  facts 
the  court  had  jurisdiction  of  the  subject-matter  of  the  bill, 
the  decree  appointing  the  receiver,  being  interlocutory 
merely,  would  be  sustained.    We  are  of  the  opinion,  how- 

Vok  LXXXI  s 
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ever,  that  the  supplemental  bill  added  nothing  to  the  original 
bill  in  respect  to  jurisdictional  facts.  It  seems  to  us  clear 
from  the  statements  of  such  bill,  omitting  the  conclusions 
of  the  pleader  in  that  respect,  that  the  corporation  had 
ceased  to  do  business.  It  is  the  common  observation  of  all 
that  a  corporation  with  no  greater  assets  than  this  and  all 
these  in  the  hands  of  the  sheriff  for  sale  under  execution 
for  the  amounts  shown  in  this  case,  with  no  means  of  extri- 
cating itself,  becomes  hopelessly  insolvent,  and  from  thence- 
forth ceases  to  do  business.  The  chancellor  was  warranted 
in  this  conclusion,  and  this  being  true,  under  section  twenty- 
five  of  the  corporation  act,  the  jurisdiction  of  the  court  to 
dissolve  and  close  up  the  business  of  the  corporation  and 
appoint  a  receiver  is  undoubted. 

Counsel  for  appellants  with  much  earnestness  have 
insisted  that  the  case  People  v.  Weigley,  155  III.  502,  is  con- 
clusive against  the  decree  before  us.  The  conclusion  of  the 
court  upon  the  facts  in  that  case  must  be  accepted  as  they 
are  set  forth  in  the  opinion,  but  we  do  not  understand  that 
the  findings  of  fact  therein  stated  are  to  be  applied  as  law 
in  all  other  cases.  So  far  as  that  case  determines  and 
defines  the  law,  all  the  courts  are  bound  by  it,  but  no  further. 
In  that  case  the  court  said  :  "  The  cessation  of  business  by 
a  corporation  because  of  the  levy  of  attachments  upon  its 
properly,  is  not  a  cexising  to  do  business  within  the  mean- 
ing of  the  statute  authorizing  its  dissolution  by  a  court  of 
equity,  and  the  appointment  of  a  receiver,  to  which  only 
part  of  the  creditors  are  made  parties."  We  do  not  under- 
stand this  statement  is  an  announcement  of  the  lawmerelv, 
but  a  conclusion  from  an  evidentiary  fact,  namely,  that  the 
levy  of  certain  attachment  writs  in  that  case  upon  the  prop- 
erty of  the  corporation  was  not  a  ceasing  to  do  business  within 
the  meaning  of  the  statute.  Such,  however,  is  not  the  fact 
in  the  case  presented;  for  it  appears  here  that  there  were  final 
judgments  amounting  to  nearly  the  value  of  the  assets  of 
the  corporation,  upon  which  executions  had  been  issued  and 
levied  upon  the  property  and  it  advertised  for  sale,  and  that 
the  stockholders  and  all  the  creditors  would  be  injured  by 
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such  sacrifice  as  a  sale  under  such  executions  would  pro- 
dace,  and  that  a  receiver,  under  a  conservative  sale  to  be 
directed  by  the  court,  would  prevent  such  sacrifice,  to  the 
advantage  of  all  persons  interested.  It  is  also  beyond  dis- 
pute that  the  fact  is  that  a  sale  by  either  sheriff  or  receiver 
was  inevitable,  the  corporation  having  no  power  or  means 
to  prevent  it,  this  fact  alone  being  equal  to  a  demonstration 
that  the  corporation  was  insolvent,  and  had  permanently 
ceased  to  do  business.  We  are  therefore  of  the  opinion  the 
\7eigley  case  has  no  application  to  the  facts  in  this  case,  and 
that  such  facts  as  they  appeared  to  the  Circuit  Court,  and 
as  shown  by  the  record  in  this  court,  fully  sustain  the  decree 
and  it  will  therefore  be  affirmed.    Decree  affirmed. 


John  Serr^  Jr.^  v.  Willie  Kerr,  a  Minor^  by  his  Guardian. 

1.  DEmmKBR^Where  a  Technical  Ot^ecticn  Raised  by,  Should  Not 
iVetTat/.— Where  a  party  fails  to  stand  by  his  demurrer  and  elects  to 
answer  and  have  the  case  tried  upon  the  merits,  the  technical  objection 
raised  by  his  demurrer  should  not  be  aUowed  to  prevail. 

2.  JuooMBNTS— Apparent  Satisfaction  ofy  May  be  Vacated  in  Equity. 
—The  vacation  of  an  apparent  satisfaction  of  a  judgment  at  law  is  a 
matter  for  the  interposition  of  a  court  of  equity. 

3.  ElXBCUTiON  SAJJSS—W?iere  the  Title  Fails.—Where  the  judgment 
creditor  buys  the  land  at  execution  sale  for  the  debt  and  costs,  and  after 
the  execution  has  been  returned  satisfied  and  a  deed  executed,  which  is 
Rufasequently  set  aside  as  null  and  void,  the  purchaser  is  entitled  to  a 
decree  in  equity  for  the  recovery  of  his  debt  from  the  judgment  debtor. 

Bill  in  Chaacery,  to  set  aside  a  satisfaction  of  a  judgment.  Trial  in 
the  Circuit  Court  of  Pike  County;  the  Hon.  Thomas  N.  Mehan,  Judge, 
presiding.  Finding  and  decree  for  complainant;  appeal  by  defendant. 
Heard  in  this  court  at  the  November  term,  1898.  Affirmed.  Opinion 
filed  February  7,  1899. 

Edward  Doooy  and  Henet  Bush,  attorneys  for  appellant. 

Equity  will  not  give  relief  when  it  appears  that  there  is  a 

complete  remedy  at  law.    Sturtevant  v.  Sturtevant,  116  IlL 
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3^0;  Gore  v.  Kramer  et  al.,  117  111.  176;  Gage  v.  Mayer, 
117  111.  632. 

It  is  error  to  take  judgment  by  a  default  against  a  defend- 
ant when  his  demurrer  to  the  declaration  is  on  file.  Brad- 
shaw  V.  McKinney,  4  Scam.  54;  McKinney  v.  May,  1  Scam. 
534;  Mason  v.  Abbott,  83  111.  445;  Sammis  v.  Clark,  17  111. 
398;  Kaoe  v.  Irving  Park  Hall  Association,  50  111.  App.  131. 

"W.  E.  Williams  and  W.  L.  Coley,  attorneys  for  appellee. 

Where  the  title  of  property  purchased  by  the  plaintiff 
under  execution  fails  or  the  property  is  recovered  back, 
creditor  is  entitled  to  a  decree  in  equity  to  recover  his  debt 
from  the  judgment  debtor.  Price  v.  Boyd,  1  Dana  (Ky.), 
434;  Warner  et  al.  v.  Helm  et  al.,  1  Gilman  (111.),  220. 

Where  the  execution  plaintiff  is  himself  the  purchaser  and 
the  sale  passes  no  title,  the  sale  being  void,  it  is  proper  for 
the  court  to  set  aside  the  sale,  vacate  satisfaction  of  judg- 
ment, if  satisfaction  is  entered,  and  allow  execution  anew 
on  judgment.  Korer  on  Judicial  Sales,  p.  303,  Sec.  905; 
Freeman  on  Judgments,  Sec.  478,  et  seq.;  Bressler  et  al.  v. 
Martin  et  al.,  133  111.  278. 

The  court  from  which  process  issues,  may,  on  motion 
before  the  sale  has  ripened  into  deed,  set  aside  the  sale  and 
satisfaction  on  the  ground  that  the  satisfaction  was  obtained 
without  consideration.  Alday  v.  Rock  Island  Co.,  45  111. 
App.  62. 

Mr.  Justice  Harkeb  delivered  the  opinion  of  the  court. 

At  the  June  term,  1896,  of  the  Circuit  Court  of  Pike 
County,  James  F.  Brawley,  as  guardian  of  Willie  Kerr, 
recovered  judgment  against  John  Kerr,  Jr.,  for  $492  and 
costs.  An  execution  issued  from  the  judgment  and  was 
levied  upon  forty  acres  of  land  belonging  to  the  defendant. 
At  "the  sheriff's  sale  which  followed,  Brawlev  bid  in  the 
land  for  the  debt  and  costs  and  the  execution  was  returned 
satisfied.  There  being  no  redemption  from  the  sale  a  deed 
was  subsequently  executed  to  Brawley  as  guardian.  At  the 
April  term,  1898,  of  the  Circuit  Court,  on  account  of  irreg- 
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ularities  in  the  advertisement  and  sale  of  the  premises,  a 
decree  was  rendered  at  the  suit  of  Kerr  setting  aside  the 
sheriff's  deed  as  being  null  and  void  and  a  cloud  upon  his 
title ;  but  the  decree  made  no  provision  for  vacating  the 
clerk's  entry  of  satisfaction  of  the  judgment  made  on 
account  of  the  sale  of  the  land. 

Brawley  subsequently  filed  a  bill  in  the  name  of  the 
minor,  setting  forth  in  detail  the  above  recited  facts  and 
praying  for  a  decree  requiring  Kerr  to  pay  the  judgment 
indebtedness  or  that  the  apparent  satisfaction  of  the  judg- 
ment be  vacated  and  the  judgment  revived.  After  the 
court  had  overruled  a  demurrer  to  the  bill,  the  defendant 
filed  an  answer,  denying  the  allegations  contained  in  it, 
and  the  cause  went  to  hearing  upon  the  issues  raised 
thereby.  The  court,  finding  that  no  title  to  the  land 
passed  by  the  sale,  that  no  part  of  the  judgment  had  been 
paid  and  that  there  w^as  due  the  minor  from  the  defendant 
$492  and  interest  thereon  at  the  rate  of  five  per  cent  from 
June  25,  189t>,  rendered  a  money  decree  against  Kerr  for 
$546.61  and  costs. 

It  is  not  contended  that  any  part  of  the  judgment  ren- 
dered against  appellant  on  the  25th  of  June,  1896,  for 
money  of  his  late  ward  unlawfully  withheld  by  him,  has 
ever  been  paid,  but  a  reversal  of  the  decree  is  urged  upon 
the  technical  grounds,  first,  that  appellee  had  a  complete 
remedy  at  law  by  motion  to  have  the  apparent  satisfaction 
of  the  judgment  vacated;  second,  that  a  money  decree  could 
not  be  based  upon  the  judgment  of  Juno,  1896,  because  it 
was  rendered  in  a  cause  entitled  '*  James  F.  Brawley,  guard- 
ian of  Willie  Kerr  v.  John  Kerr,  Jr.,"  and  this  cause  is 
entitled  "  Willie  Kerr,  minor,  by  James  F.  Brawley,  guard- 
ian, V.  John  Kerr,  Jr.;"  third,  that  the  judgment  of  June, 
1896,  was  obtained  in  an  irregular  manner. 

Had  appellant  stood  by  his  demurrer  to  the  bill  he  would 
be  in  much  better  position  to  urge  his  first  contention. 
Having  elected  to  answer  and  have  the  case  tried  upon  the 
merits,  however,  the  technical  objection  raised  by  the 
demurrer  should  not  prevail.  The  vacation  of  the  apparent 
satisfaction  of  a  judgment  at  law  is  not  a  matter  against 
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which  the  doors  of  a  court  of  equity  are  entirely  closed-  In 
the  chancery  proceedings  by  which  the  sheriflTs  sale  and 
deed  were  set  aside  the  court  could  have  vacated  the  satis- 
faction of  the  judgment.  It  is  not  like  a  case  where  a  court 
of  equity  has  no  authority  under  any  conditions  to  exercise 
jurisdiction. 

There  is  abundant  authority  for  setting  aside  the  record 
satisfaction  of  a  judgment  where  the  title  of  property  pur- 
chased by  the  plaintiff  under  execution  fails  or  the  property 
is  recovered  bade  by  the  judgment  debtor,  because  of  irreg- 
ularity in  the  sale.  Freeman  on  Judgments,  Sec.  4:78;  War- 
ner et  al.  V.  Helm  et  al.,  1  Gilm.  220;  Botsford  v.  Wilson 
et  al.,  75  111.  332;  Bressler  et  al.  v.  Martin  et  al.,  133  111.  278. 

There  is  no  force  in  the  objection  that  the  judgment  was 
not  admissible  as  a  basis  for  the  decree,  because  the  parties 
were  not  identical.  Willie  Kerr  was  the  beneficiary  of  the 
judgment  as  he  is  of  the  decree.  He  was  the  substantial 
plaintiff  in  the  suit  at  law  as  he  is  the  complainant  in  the 
suit  in  equity. 

It  is  too  late  to  question  the  judgment  because  of  the 
alleged  irregularity  of  entering  it  when  there  was  a  demur- 
rer to  some  of  the  pleadings  undisposed  of.  Ko  effort  was 
ever  made  to  have  the  judgment  reviewed  by  the  Appellate 
Court,  and  it  does  not  appear  that  any  such  objection  was 
made  upon  the  trial. 

We  are  unable  to  discover  anything  in  the  record  to  jus- 
tify a  reversal  of  the  decree.     Decree  affirmed. 


Lueilla  Weese,  Nancy  Weese  and  George  Weese  y.  A.  R. 

Pearce. 

1 .  Judgments— -Agai7i«f  Differen t  Defendants^  JVhen  Not  Erroneous, 
— In  a  suit  to  recover  for  carpenter  work  and  certain  material  furnished 
in  the  construction  of  a  farm  dwelling  house,  a  judgment  rendered  not 
only  against  the  owner  of  the  land,  upon  which  and  for  whom  the  house 
was  built,  but  against  two  others,  is  not  erroneous  where  the  evidence 
shows  that  the  other  parties  had  as  much  to  do  with  settling  the  plans 
and  making  the  contract  as  the  owner  had. 
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Assnmpsit,  on  building  contract.  Trial  in  the  Circuit  Court  of  Ful- 
ton County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  John  A. 
Gray,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal 
by  defendants.  Heard  in  this  court  at  the  November  term,  1898.  Af- 
firmed.   Opinion  filed  February  7,  1899. 

WoRLEY  &  Kekfer,  attomeys  for  appellants. 

M.  P.  Rice  and  T.  C.  Robinson,  attorneys  for  appellee. 

Mr.  Justice  IIarker  delivered  the  opinion  of  the  court. 

This  is  an  apjieal  from  a  judgment  of  $88.30  rendered 
for  appellee  against  appellants  in  a  suit  brought  by  him  to 
recover  for  car[)enter  work  and  certain  material  furnished 
in  the  construction  of  a  farm  dwelling  house. 

The  house  was  built  upon  land  belonging  to  Nancy 
Weese,  and  appellee  agreed  to  do  the  carpenter  work  accord- 
ing to  certain  specified  plans,  for  $150.  During  the  con- 
struction of  the  building  appellee  furnished  a  quantity  of 
lime  and  some  lumber  and  did  some  work  which  he  claims 
was  not  covered  by  the  specified  plans.  It  was  over  the 
claim  for  extras  that  the  contention  arose.  Over  it  there 
was  a  conflict  in  the  testimony.  Without  discussing  it  in 
detail  we  are  content  to  say  that  the  record  satisfies  us  that 
extras,  in  both  work  and  material,  were  furnished,  and  that 
the  judgment  is  not  for  a  greater  amount  than  appellee  is 
entitled  to. 

It  is  contended  that  the  judgment  is  erroneous  in  being 
against  George  Weese  and  Lucilla  Weese,  the  house  having 
been  built  upon  the  land  of  Nancy  Weese  and  for  her. 
While  Nancy  Weese  did  hold  the  title  to  the  land  the  evi- 
dence shows  that  her  husband  and  Lucilla  Weese  had  as 
much  to  do  with  the  settling  of  the  plans  and  the  making 
of  the  contract  as  she  had.  The  contract  was  oral  and  its 
concluding  terms  were  fixed  by  George  with  the  knowledge 
and  sanction  of  the  other  two.  Lucilla  paid  out  from  time 
to  time  what  was  paid  and  was  fully  advised  of  all  changes 
and  extras  as  they  were  made  and  furnished.  Whatever 
may  be  the  equities  between  the  three  because  of  the  fact 
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that  the  house  was  erected  upon  the  land  of  N'ancy  Weese, 
so  far  as  appellee  is  concerned,  it  was  a  joint  contract  and 
all  three  are  liable  to  him  under  it. 

In  our  view  of  the  case  it  is  unnecessary  to  discuss  the 
alleged  errors  of  the  court  in  passing  on  instructions.  No 
error  was  committed  in  giving  instructions  for  appellee  and 
appellants  were  not  prejudiced  by  the  refusal  of  the  court  to 
give  certain  instructions  asked  by  them.  The  judjjment  is 
right  and  should  be  affirmed. 


81      40 
180s  608 


Miles  E.  Yonng,  Beceiver  of  the  Illinois  Building  and 
Loan  Association^  v.  W,  W.  Stevenson. 

1.  BiHLDiNQ  AND  LoAN  ASSOCIATIONS— Dwftnc^ion  Between  Officers 
and  Members  a«  Stockholders. — A  distinction  should  be  maintained  be- 
tween the  liabiUty  of  a  private  stockholder  who,  while  the  a^oriation  is 
a  going  concern,  surrenders  his  stock  and  receives  in  return  the  witli- 
drawal  value  thereof  in  ignorance  of  the  fact  that  the  association  is 
insolvent,  and  the  liability  of  the  withdrawing  stockholder  who  is  an 
officer,  and  who,  at  the  time  of  withdrawing,  knows  tliat  it  is  insolvent, 

2.  ^  Same — Officer  Not  to  be  Permitted  to  use  his  Superior  Knowledge. 
— ^The  relation  of  an  officer  to  the  association  and  its  assets  is  entirely 
different  from  that  of  the  ordinary  stockholder.  He  should  not  be  per- 
mitted CO  make  use  of  the  superior  knowledge  which  his  position  gives 
him  as  to  tlie  assets  and  liabilities,  profits  and  losses,  in  obtaining  an 
advantage  over  others  who  have  embarked  with  liim  in  tlie  same  enter- 
prise, even  though  he  acts  within  the  forms  and  regulations  of  the  asso- 
ciation. 

8.  Sxim^Withdrawal  by  Members  of  an  Insolvent  Association— The 
Eemedy  Not  at  the  Suit  of  a  Receiver, — The  act  of  a  stockholder  in  with- 
drawing his  stock  at  its  book  value  at  a  time  when  he  knows  the  associ- 
tion  is  insolvent,  is  a  fraud  upon  creditors  and  other  stockholders,  and  he 
may  be  compelled  to  repay  w^hat  he  has  thus  taken  from  the  assets,  but 
he  can  not  be  compelled  to  repay  at  the  suit  "bf  a  receiver  api)ointed  to 
wind  up  the  affairs  of  the  association. 

4.  Receivers— -4ppoin fed  to  Wind  up  the  Affairs  of  a  Corporation. 
— Where  a  receiver  is  appointed  to  wind  up  tlie  affairs  of  a  corporation, 
he  is,  so  far  as  concerns  the  nature  and  extent  of  his  title,  the  repre- 
sentative of  the  corporate  body  itself  and  not  of  its  creditors  or  share- 
liolders.  and  for  the  purpos«%  of  litigation  takes  only  the  rights  of  the 
cor^ioratiou. 
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Assampsit,  to  recover  money  withdrawn  from  the  funds  of  the 
association  upon  shares  of  stock.  Trial  in  the  Circuit  Court  of  McLean 
County;  the  Hon.  John  H.  Moffett,  Jud^e,  presiding.  Judgment  for 
defendant  on  demurrer  to  plea;  appeal  by  plaintiff.  Heard  in  this  court 
at  the  November  term,  1808.    Affirmed.    Opinion  filed  February  7,  18011. 

Kerrick  &  Bracken,  attorneys  for  appellant. 

Insolvency  in  the  case  of  a  building  and  loan  association, 
is  that  condition  in  which  its  liabilities  to  its  shareholders 
exceed  its  assets.  Chapman  v.  Young,  65  111.  App.  131; 
Towle  V.  Building  L.  Society,  61  Fed.  Kep.  446. 

An  officer  of  an  insolvent  building  and  loan  association 
knowing  the  association  to  be  insolvent,  can  not  discharge 
his  debt  to  the  association  with  its  stock  held  by  him. 
Quein  v.  Smith,  lOS  Pa.  St.  325. 

When  a  building  and  loan  association  is  known  to  be 
insolvent,  though  before  the  actual  date  of  the  winding  up 
order,  the  right  of  withdrawal  is  at  an  end.  In  re  Sunder- 
land, etc.,  24  Q.  B.  Div.  394-405;  Carrick  v.  K  British  Bldg. 
Soc,  22  Scottish  Law  Rep.  833;  Thompson  on  Bldg.  &  L. 
Ass'ns,  p.  67,  Sec.  12;  Chapman  v.  Young,  65  111.  App.  131; 
Gibson  v.  Safety  Homestead  Ass'n,  170  111.  44. 

The  order  prescribed  by  the  by-laws  of  a  building  associa- 
tion for  the  payment  of  money  out  of  its  treasury  to  tlie 
different  classes  of  members  in  the  regular  course  of  busi- 
ness of  the  association  does  not  apply  to  the  distribution  of 
its  assets  when  insolvent.    Criswell's  Appeal,  100  Pa.  St.  488. 

The  insolvency  of  a  building  association  puts  an  end  to  its 
operations  as  a  building  association.  To  a  certain  extent, 
it  also  puts  an  end  to  the  contract  between  it  and  its  mem- 
bers respectively,  and  nothing  remains  but  to  wind  it  up 
in  such  a  manner  as  to  do  equity  to  creditors  and  among  the 
members  themselves.  ,Strohen  v.  Franklin  Saving  &  Loan 
Ass'n,  115  Pa.  St.  273. 

A  borrowing  stockholder,  in  settling  with  an  insolvent 
building  association,  should  be  required  to  repay  what  he 
actually  received,  with  interest.  He  will  then  be  entitled, 
after  the  debts  of  the  corporation  ^re  paid,  to  a  p?*o  rata 
dividend  with  the  non-borrowing  stockholder  for  what  he 
has  paid  npon  his  stock.     Ibid.  274. 
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Eights  which  belong  to  shareholders  collectively  are 
rights  in  the  corporate  concern  and  are  to  be  enforced 
through  the  corporate  organization.  Morawetz  on  Private 
Corporations,  2d  Ed.,  Sec.  235-236. 

The  general  issue  having  been  pleaded  to  the  declaration, 
a  demurrer  to  special  pleas  can  not  be  carried  back  to  the 
declaration.  Whether  or  not  the  declaration  states  a  cause 
of  action  and  a  right  in  the  plaintiff  to  sue  are  questions 
not  before  the  court.  Mount  v.  Hunter,  58  111.  246;  Comp- 
ton  V.  People,  86  111.  176;  Kyan  v.  May,  14111.  49. 

RowELL,  Np:villk  &  LiNDLEY  and  J.  E.  Pollock,  attorneys 
for  appellee,  contended  that  a  receiver  merely  stands  in.the 
shoes  of  the  corporation,  and  can  maintain  no  action  which 
could  not  have  been  maintained  by  the  corporation  whom 
they  represent.  Eepublic  Life  Ins.  Co.  v.  Swigert,  135  111. 
165. 

He  is  clothed  with  such  rights  of  action  only  as  might 
have  been  maintained  by  the  person  over  whose  estate  he 
has  been  appointed  and  to  whose  rights  for  purposes  of  liti- 
gation he  has  succeeded.  Bouton  v.  Dement,  123  111.  142; 
Burch  v.  West,  33  111.  App.  359;  Receivers  v.  Patterson  Gas 
L.  Co.,  23  N.  J.  Law,  383;  Moise  v.  Chapman,  24  Ga.  249; 
Coope,  Receiver,  etc.,  v.  Bowles  et  al.,  42  Barb.  87. 

A  proceeding  even  by  the  creditors  of  an  insolvent  corpo- 
ration to  recover  an  unpaid  balance  claimed  to  be  due  the 
corporation  on  shares  of  stock  when  the  amount  received  as 
full  payment  was  much  less  than  the  face  value  of  the  stock 
will  not  lie  until  after  the  fraudulent  agreement  shall  have 
been  set  aside  in  equity.  Sangamon  Coal  Mining  Co.  v. 
Richardson,  33  111.  App.  277;  Peck  v.  Coal  Field  Coal  Co., 
3  111.  App.  624;  Scovill  v.  Thayer,  105  U.  S.  143. 

A  receiver  or  assignee  of  partnership  property  has  no 
power  to  bring  suit  at  law  or  in  equity  against  the  members 
of  a  firm  for  the  purpose  of  securing  paj^ment  of  debts  due 
the  firm.     Lund  v.  The  Skanes  Enskilda  Bank,  96  111.  181. 

No  action  will  lie  for  money  paid  where  there  is  no  under- 
taking, express  or  implied,  to  pay  the  same  back.  Briscoe 
V.  Power,  64  111.  72;  Durant  v.  Rogers,  71  111.  121. 
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No  action  will  lie  at  law  or  in  equity  to  recover  back 
money  voluntarily  paid.  Conklins:  v.  City  of  Springfield, 
132  111.  420;  Bradford  v.  City  of  Chicago,  25  111.  411;  Miller 
V.  Second  Jefferson  B.  Ass'n,  50  Pa.  St.  32. 

The  right  of  action  for  money  improperly  paid  to  stock- 
holders of  a  corporation  as  dividend  is  in  the  stockholders 
and  not  in  the  receiver.  Butterworth  v.  Brown,  39  Barb. 
192;  Hewitt  v.  Adams,  50  Me.  271. 

In  case  of  misconduct  of  a  corporation  or  its  officers, 
creditors  and  stockholders  must  pursue  the  remedy  in  their 
own  name.  Republic  Life  Insurance  Company  v.  Swigert, 
135  111.  170;  Gottlieb  v.  Miller,  154  111.  56. 

A  director  or  officer  of  a  corporation  may  deal  with  it, 
borrow  money  from  it,  or  loan  money  to  it,  and  take  secu- 
rity therefor  or  settle  his  account  with  it  in  like  manner  as 
a  stranger.  Merritt  v.  Peru  Coal  Co.,  61  111.  472;  Harts  v. 
Brown,  77  111.  226;  Beach  v.  Miller,  23  111.  App.  154;  130 
111.  162;  Roseboom  et  al.  v.  Whittaker,  132  111.  81;  Mullanphy 
Saving  Bank  v.  Shott,  135  111.  666;  Oil  Company  v.  Mor- 
bury,  91  U.  S.  587;  Buel  v.  Buckingham,  16  Iowa,  284; 
Sargent  v.  Webster,  13  Met.  497. 

Where  a  building  and  loan  association  accepts  of  a  bor- 
rower a  surrender  of  his  stock  upon  certain  terms  it  will  be 
bound  by  those  terms.  Mutual  B.  &  L.  Ass'n  v,  Tascott  et 
al,  143  111.  305;  Ide  v.  Sayer,  129  111.  230;  Preston  v. 
Spaulding  et  al.,  120  111.  208. 

A  building  and  loan  association  has  a  right,  though  insolv- 
ent, to  pay  off  withdrawing  stockholders,  so  long  as  it  con- 
tinues to  do  business  and  does  not  recognize  the  necessity  of 
winding  up.  In  re  Ambition  Investment  Building  Society, 
Law  Reports,  1896,  Chy.,  Vol.  1  (Q.  B.  Div.),  page  89. 

Stockholders  of  a  building  and  loan  association  who  have 
withdrawn  and  been  paid  can  not  thereafter  be  called  upon 
under  a  winding-up  order  to  repay  anything  to  the  associa- 
tion. In  re  The  Sheffield  and  South  Yorkshire  Permanent 
Building  Society  in  Liquidation,  22  Q.  B.  Div.  470. 

Mr.  Justice  Harkeb  delivered  the  opinion  of  the  court. 
This  is  an  action  of  assumpsit,  brought  by  appellant  as 
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receiver  of  the  Illinois  Building  and  Loan  Association,  to 
recover  money  withdrawn  from  the  funds  of  the  association 
upon  shares  of  stock  held  by  appellee  at  different  times  and 
while  he  was  a  director  and  the  treasurer  of  the  concern. 

The  record  shows  that  a  number  of  counts,  amended 
counts,  pleas  and  amended  pleas  were  at  various  times  dis- 
cussed before  and  considered  by  three  different  trial  judges, 
but  it  is  not  necessary  to  set  forth  a  full  history  of  the 
pleadings  of  the  case.  The  declaration  which  was  held  to 
be  good  upon  demurrer  consists  of  the  common  counts  and 
two  special  amended  counts.  The  first  special  count  as 
amended  avers  in  substance  that  on  divers  dates,  between 
February  17,  1894:,  and  October  1,  1894,  the  defendant  was 
a  stockholder,  director  and  treasurer  of  the  Illinois  Building 
and  Loan  Association;  that  on  said  several  dates  he  with- 
drew from  the  association  the  full  book  value  on  a  large 
number  of  shares,  amounting  in  all  to  $17,712.94;  that  on 
said  dates  the  association  was  insolvent,  and  had  not  suffi- 
cient assets  to  pay  all  stockholders  full  book  value  of  their 
shares,  all  of  which  was  well  known  by  the  defendant;  that 
it  was  his  duty  as  director  and  treasurer  to  care  for  and 
preserve  the  assets  of  the  association  for  the  use  and  benefit 
of  all  its  stockholders  in  proportion  to  their  respective  hold- 
ings, but  that  he,  in  fraud  of  the  rights  of  the  other  stock- 
holders and  the  association,  withdrew  from  the  assets  the 
full  amount  of  his  stock  that  he  would  have  been  entitled 
to  withdraw  had  the  association  been  solvent  and  owned 
sufficient  assets  to  pay  in  full  the  book  value  of  all  outstand- 
ing stock.  The  second  special  count  as  amended  difl^ers 
from  the  first  only  in  averring  that  at  the  dates  of  with- 
drawals made  by  the  defendant  the  association  was  in  such 
condition  financially  as  to  render  its  liquidation  and  the 
winding  up  of  its  affairs  inevitable,  and  in  such  condition 
that  all  stockholders  could  not  be  paid  in  full  from  its  assets, 
and  that  the  defendant  knew  it. 

In  addition  to  the  general  issue  the  defendant  filed  a 
number  of  special  pleas,  a  part  of  which  were  replied  to  and 
issue  joined  thereon,  and  demurrers  were  sustained  to  all 
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not  replied  to  except  the  sixth  additional  plea  and  the 
amended  fifth  additional  plea.  The  sixth  plea  avers  that  at 
the  various  times  when  the.  defendant  is  alleged  to  have 
withdrawn  stock,  the  association  was  engaged  in  the  prose- 
cution of  its  ordinary  business  and  in  good  faith  intended 
and  expected  to  continue  said  business  as  a  going  concern 
until  its  stock  matured;  that  the  association  was  paying  to 
all  stockholders  who  presented  their  stock  for  withdrawal 
full  book  value  thereof,  and  that  the  defendant  in  the  regu- 
lar wa3%  as  prescribed  by  the  b3'-laws,  surrendered  his  stock 
and  was  paid  only  what  he  had  paid  in  and  the  profits 
thereon  as  determined  by  the  rules  of  the  association.  The 
amended  fifth  additional  plea  avers  that  at  the  times  when 
the  defendant  is  alleged  to  have  withdrawn  stock,  he  was 
indebted  to  the  association  for  money  borrowed  upon  the 
stock  held  by  him,  for  which  the  association  held  his  prom- 
issory note;  that  the  note  was  due;  that  the  principal  and 
interest  thereon  amounted  to  the  withdrawal  value  of  his 
stock;  that  by  agreement  with  the  association  he  surrendered 
to  it  in  settlement  of  his  debt  the  stock  so  held  by  it  as 
security;  that  such  transaction  was  in  the  ordinary  course 
of  the  association's  business  and  done  at  times  when  it  was 
paying  out  to  all  stockholders  who  presented  their  stock 
for  withdrawal  full  book  value,  and  that  at  the  times  of  such 
withdrawal  the  directors  of  the  association  had  not  stopped 
business  and  had  not  recognized  the  insolvenc}^  of  the  asso- 
ciation. The  court  having  overruled  a  demurrer  to  these 
pleas,  the  receiver  elected  to  stand  by  it  and  judgment  was 
rendered  against  him  for  costs. 

The  only  errors  assigned  relate  to  the  action  of  the  court 
in  overruling  the  demurrer  to  the  two  special  pleas  above 
set  forth  and  in  rendering  judgment  against  appellant  for 
costs.  So  far  as  the  liability  of  appellee,  in  this  suit,  to  com- 
pel him  to  pay  back  the  amount  of  the  withdrawals  received 
by  him  is  concerned,  the  pleas  do  not  materially  differ.  The 
theory  of  appellee,  as  set  forth  in  them,  is  that  so  long  as  a 
building  and  loan  association  is  a  going  concern  and  its  ofii- 
cers  intend,  and,  in  good  faith  expect  to  continue  in  business 
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until  all  stock  matures  in  regular  way,  all  payments  made 
upon  the  withdrawal  of  stock  in  accordance  with  the  values 
ascertained  by  the  rules  and  by-laws  of  the  associations, 
whether  paid  to  a  private  stockholder  or  an  officer  holding 
stock,  come  within  the  legitimate  power  and  authority  of 
the  association,  that  it  is  bound  thereby,  and  that  a  receiver 
representing  the  association  is  in  like  manner  bound. 

We  are  much  inclined  to  the  view  that  a  distinction  should 
be  maintained  between  the  liability  of  a  private  stockholder 
who,  while  the  association  is  a  going  concern,  surrenders 
his  stock  and  receives  in  return  the  withdrawal  value  thereof 
in  ignorance  of  the  fact  that  the  association  is  insolvent,  and 
the  liability  of  the  withdrawing  stockholder  who  is  an  offi- 
cer, and  who,  at  the  time  of  withdrawing,  knows  that  it  is 
insolvent.  While  there  is  authority  for  the  contention  that 
stockholders  who  have  withdrawn  and  been  paid  the  book 
value  of  their  stock  as  ascertained  under  the  rules  and  by-laws 
of  the  association  can  not  thereafter  be  compelled  under  a 
winding  up  order  to  repay,  it  should  not  apply  to  an  officer 
having  in  charge  the  aflfairs  of  the  association,  and  who,  at 
the  time  of  withdrawing,  knew  that  it  was  insolvent.  His 
relation  to  the  association  and  its  assets  is  entirely  different 
from  that  of  the  ordinary  stockholder.  He  should  not  be 
permitted  to  make  use  of  the  superior  knowledge  which  his 
position  gives  him  as  to  the  assets  and  liabilities,  the  profits 
and  losses,  in  getting  an  advantage  over  others  who  have 
embarked  with  him  in  the  same  enterprise,  even  though  he 
act  within  the  forms  and  regulations  of  the  association.  His 
act  in  withdrawing  and  receiving  from  the  assets  full  book 
value  when  he  knows  it  is  not  worth  it  and  that  the  con- 
"  cern  is  insolvent  is  a  fraud  upon  the  rights  of  other  stock- 
holders. It  must  be  conceded  that  the  right  to  withdraw 
can  not  be  exercised  after  the  association  has  been  judicially 
declared  insolvent  and  a  receiver  appointed.  The  condition 
of  insolvency  is  incompatible  with  the  right  to  withdraw 
until  the  stockholders'  proportion  of  the  losses  has  been 
ascertained.  For  the  same  reason  the  officer  who  knows 
that  the  association  is  insolvent  should  not  be  allowed  to 
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withdraw  his  stock  until  the  proportion  of  the  loss  that  he 
should  bear  has  been  ascertained. 

While  we  are  clearly  of  the  opinion  that  the  act  of  a 
stockholder  in  withdrawing  his  stock  at  its  book  value  at  a 
time  when  he  knows  the  association  is  insolvent,  is  a  fraud 
upon  creditors  and  other  stockholders,  and  he  may  be  com- 
pelled to  repay  what  he  has  thus  wrongfully  taken  from  the 
assets,  we  are  of  the  opinion  that  be  can  not  be  compelled 
to  repay  at  the  suit  of  the  receiver. 

It  is  a  well  settled  rule  in  this  State  that  a  receiver,  like 
an  assignee,  is  clothed  with  such  rights  of  action  only  as 
might  have  been  maintained  by  the  person  or  corporation 
over  whose  estate  he  has  been  appointed  and  to  whose  rights, 
for  purposes  of  litigation,  he  has  been  appointed.  Bouton 
V.  Dement  et  al.,  123  111.  142;  Republic  Life  Ins.  Company 
V.  Swigert  (State  Auditor)  and  Ward  (Receiver),  135  111. 
150;  Burch  (Receiver)  v.  West,  33  111.  App.  359.  If  he  is 
appointed  to  wind  up  the  affairs  of  a  corporation  he  is,  so 
far  as  concerns  the  nature  and  extent  of  his  title,  the  repre- 
sentative of  the  corporate  body  itself,  and  not  of  its  credit- 
ors or  shareholders,  and  for  the  purposes  of  litigation  takes 
only  the  rights  of  the  corporation.  Upon  this  basis  only 
can  the  receiver  litigate  for  the  benefit  of  either  stockholders 
or  creditors.  The  rule  has  been  differently  stated  in  other 
States,  and  it  is  held  in  Missouri  (Alexander  v.  Relfe,  74 
Mo.  495,)  that  when  acts  have  been  done  in  fraud  of  the^ 
riffhts  of  creditors,  the  receiver  mav  litisjate  for  their  bene- 
fit,  though  the  acts  in  question  be  valid  as  to  the  corporation. 
In  High  on  Receivers,  the  rule  formulated  is  substantially 
as  we  have  stated  it,  except  that  it  is  qualified  by  the  state- 
ment that  when  acts  have  been  done  in  fraud  of  the  rights 
of  creditors,  but  which  are  valid  as  against  the  corporation 
itself,  the  receiver  holds  adversely  to  the  corporation.  But 
in  the  case  of  Republic  Life  Insurance  Company  v.  Swigert 
et  al.,  supra,  the  Supreme  Court  of  this  State  refused  to 
recognize  the  qualification  made  by  High,  and,  after  a  review 
of  the  conflicting  authorities  upon  the  question,  announced 
the  rule  as  we  have  stated  it.    We  can  perceive  no  reason 
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for  making  an  exception  in  the  case  of  a  receiver  appointed 
to  wind  up  the  affairs  of  a  building  and  loan  association. 

If  payments  were  made  to  appellee  upon  the  withdrawal 
of  his  stock  in  manner  as  prescribed  by  the  rules  and  regu- 
lations of  the  association  and  while  it  was  a  going  concern, 
as  set  forth  in  the  pleas  in  question,  he  can  not  be  com- 
palled  to  repay  at  the  suit  of  either  the  association  or  its 
receiver.  The  right  to  uncover  appellee's  alleged  fraud  and 
compel  him  to  repay  the  money  wrongfully  obtained  rests 
alone  with  creditors  and  stockholders.  The  court  rightfully 
overruled  the  demurrer  to  the  ple^,  and,  as  the  matter  set 
up  is  a  complete  bar  to  a  recovery  at  the  suit  of  appellant, 
judgment  was  properly  rendered  against  him  for  costs. 
Judgment  afBrmed. 

Justice  Wright  took  no  part. 


Phoenix  Loan  Association  y.  Nancy  C.  Stringham  et  al. 

1.  BUTLDINO  AND  LoAN  ASSOCIATIONS— iZi^/if  of  Foreign  Associations 
to  Enforce  Contracts  in  our  Courts. — In  order  for  a  foreign  building  and 
loan  association  to  enforce  in  our  courts  a  contract  which  would  be 
usurious,  unless  within  the  exemption  given  by  our  statute  to  domestic 
building  and  loan  associations,  it  must  appear  that  the  statute  under 
which  such  foreign  association  was  organized,  is  like  our  own. 

2.  Same — Paid-up  Stock— Usury, -r A  corporation  which,  under  the 
guise  of  a  building  and  loan  association,  derives  its  loaning  fund  in  whole 
or  in  part  by  selling  paid-up  stock,  and  whose  business  is  such  as  to  make 
it  a  mere  loaning  corporation,  though  possessing  some  of  the  features  of 
a  loan  association,  is  not  entitled  to  the  protection  of  our  statute  exempt- 
ing contracts  of  building  associations  from  the  usury  law. 

Bill  to  Enforce  a  Mortgage.— Trial  in  the  Circuit  Court  of  Morgan 
County;  the  Hon.  Owkn  P.  Thompson,  Judge,  presiding.  Hearing  and 
decree  allowing  the  defense  of  usury.  Appeal  by  complainants.  Heard 
in  this  court  at  the  November  term,  1808.  Affirmed.  Opinion  filed 
February  7,  1899. 

On  the  27th  of  May,  1893,  John  M.  Stringham  received 
$3,000  stock  in  appellant  association  and  a  loan  of  $3,000 
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from  it.  To  secure  the  sum  loaned,  he  and  his  wife,  Nancy 
C.  Stringham,  executed  and  delivered  their  joint  promissory 
note  for  84,500,  and  a  mortgage  on  real  estate  in  Morgan 
county,  Illinois,  to  appellant.  The  excess  over  the  $3,000 
•  actually  received  was  for  premium  bid  for  the  loan.  The 
$4,500  note  was  made  payable  in  100  equal  monthly  pay- 
ments of  $45  each;  $15  being  for  monthly  dues  on  the  $3,000 
of  stock  received,  $15  interest  due  monthly 'on  the  loan,  and 
$15  due  monthly  for  premium. 

Up  to  and  including  the  monXh  of  June,  1897,  the  pay- 
ments were  regularly  made  on  the  note  and  also  the  dues 
on  $500  of  stock  issued  to  Stringham  in  February,  1893,  on 
which  no  money  was  borrowed.  On  the  4th  of  August, 
1897,  Stringham  died.  Further,  payments  being  refused,  a 
bill  to  foreclose  the  mortgage  was  filed  at  the  May  term  of 
the  Circuit  Court  of  Morgan  County  and  the  widow  and 
heirs  of  Stringham  were  made  parties  defendant.  Appel- 
lees interposed  usury  as  a  defense. 

Upon  a  hearing  the  court  held  that  appellant  was  not  such 
an  association  as  is  contemplated  by  the  corporate  act  of 
Illinois  regulating  Homestead  Loan  Associations;  that  the 
note  and  mortgage  were  usurious;  that  appellant  was  enti- 
tled to  recover  only  the  sum  borrowed  with  legal  interest 
thereon  after  deducting  what  payments  had  been  made  on 
the  note  and  mortgage;  and  that  the  withdrawal  value  of 
the  $500  of  stock  not  borrowed  on  should  be  allowed  as  a 
credit  on  the  note  and  mortgage.  Decree  was  rendered 
accordingly  and  this  appeal  is  prosecuted  to  reverse  it. 

Geoege  L.  Merrill,  attorney  for  appellant. 

It  may  be  conceded  as  a  rule  now  fully  and  definitely  set- 
tled in  this  State  that  in  the  case  of  a  building  association, 
organized  under  the  act  of  the  legislature  of  this  State,  pro- 
viding for  the  organization  of  Homestead  Associations  for 
the  purpose  of  loaning  its  funds,  only  among  its  members, 
no  interest,  premium  or  fines  accruing  to  it,  are  usurious. 
Rhodes  v.  Mo.  Sav.  Co.,  173  HI.  624;  Holmes  v.  Smythe,  100 
III.  413;  Freeman  v.  Ottawa  Building,  Homestead  &  Sav- 

Vol.  LXXXI  4 


60  Appellate  Courts  of  Illinois. 

Vol.  81.]  Phoenix  Loan  Ass'n  v.  Stringham. 

ings  Association,  114  111.  182;  Winget  et  al.  v.  Quincy  Build- 
ing &  Homestead  Association,  128  111.  84. 

The  same  is  true  under  the  laws  of  the  State  of  Missouri. 
Eev.  St.  Mo.,  1889,  Ch.  42,  Art.  9,  Sec.  2814. 

The  aim  of  the  corporation,  from  a  purely  financial  point 
of  view,  is  so  to  employ  the  payments  made  to  it  from  time 
to  time  upon  the  shares  of  stock  held  by  its  members  and 
in  the  way  of  ifaterest,  fines  or  premiums,  in  short,  all  its 
revenue  from  whatever  source,  as  to  bring  the  value  of  its 
capital  stock  as  speedily  as  possible  up  to  a  certain  prede- 
termined figure  per  share;  or,  what  amounts  to  the  same 
thing,  to  accumulate  a  fund  sufficient  to  liquidate  every 
unadvanced  share  at  its  fixed  par  value  and  at  the  same  time 
to  cancel  every  advanced  share  as  a  complete  set-oflf  against 
and  simultaneously  with  the  extinguishment  of  the  obliga- 
tion given  for  the  advance.  Endlich  on  Bldg.  Ass'ns,  2d 
Ed.,  Sec.  461,  p.  433,  434. 

The  lex  loci  contractus  governs  as  to  the  defense  of 
usury,  notwithstanding  the  fact  that  by  the  terms  of  the 
agreement  the  debt  was  to  be  secured  by  a  mortgage  on 
real  property  in  another  State.  A  contract  for  the  loan  of 
money  is  governed  by  the  lex  hci  contractus^  though  the 
loan  be  secured  by  a  mortgage  on  lands  in  another  State. 

The  security  is  a  mere  incident  and  its  locality  can  not 
control  the  rate  of  interest.  Amer.  &  Eng.  Enc.  of  Law, 
First  Ed.,  Vol.  3,  p.  550;  Id.,  Vol.  27,  p.  794;  Beach  on  The 
Modern  Law  of  Contracts,  Vol.  1,  Sec.  584. 

John  A.  Bellatti,  attorney  for  appellees. 

The  amount  reserved  for  the  use  of  the  money  borrowed, 
being  at  a  rate  greater  than  seven  per  cent  per  annum,  the 
contract  is  usurious.  Rhodes  et  al.  v.  The  M.  S.  &  L.  Co., 
173  111.  621. 

Mr.  Justice  Harker  delivered  the  opinion  of  the  court. 

In  its  essential  features  this  case  is  like  one  before  the 
Supreme  Court  of  the  State  at  its  June  term,  1898 — Rhodes 
et  al.  V.  The  Missouri  Savings  and  Loan  Company,  173  IlL 
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621.  In  that  case  it  was  held  that  in  order  for  a  foreign 
bailding  and  loan  association  to  enforce  in  our  courts  a 
contract'which  would  be  usurious,  unless  within  the  exemp- 
tion given  by  our  statute  to  domestic  building  and  loan 
associations,  it  must  appear  that  the  statute  under  which 
such  foreign  association  was  organized  is  like  our  own. 
It  was  further  held  that  a  corporation  which,  under  the 
guise  of  a  building  and  loan  association,  derives  its  loaning 
fund  in  whole  or  m  part  from  paid-up  stock,  and  whose 
business  is  such  as  to  make  it  a  mere  loaning  corpora- 
tion, though  possessing  some  of  the  features  of  a  loan 
association,  is  not  entitled  to  the  protection  of  the  statute 
exempting  contracts  of  building  associations  from  the 
VLsnry  law. 

Appellant  is  just  such  an  institution  as  the  Missouri 
Savings  and  Loan  Company.  The  scope  of  its  business  is 
one  which  Is  not  authorized  by  our  statute.  It  is  a  foreign 
money-lending  concern,  seeking  business  with  the  citizens 
of  the  State  under  the  guise  of  a  building  and  loan  associ- 
ation, and  thereby  evade  the  statute  to  prevent  the  charging 
of  usurious  rates  of  interest.  The  Circuit  Court,  therefore, 
rightly  held  that  it  was  not  such  an  association  as  is  con- 
templated by  the  laws  of  this  State  with  reference  to 
homestead  loan  associations;  that  the  note  and  mortgage 
were  usurious,  and  that  appellant  was  entitled  to  recover 
no  more  than  the  sum  actually  borrowed  with  legal  interest 
thereon  after  deducting  the  aggregate  of  monthly  payments 
made. 

The  finding  of  the  Circuit  Court  that  the  sum  of  $133.50 
was  due  from  the  appellant  on  account  of  the  (500  in 
stock  (certificate  No.  19,417)  on  which  no  money  was  bor- 
rowed, and  its  application  in  payment  of  the  note  and  mort- 
gage, is  assigned  for  error. 

We  see  no  merit  in  the  contention  that  the  action  of  the 
court  was  erroneous  because  the  estate  of  John  M.  String- 
ham  is  yet  in  process  of  settlement  and  the  sum  due  on 
certificate  No.  19,417  is  personal  property,  and  as  such  should 
be  paid  to  the  administrator  and  not  applied  in  discharge 
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of  the  mortgage  debt.  Had  this  suit  been  against  John  M. 
Stringham  in  his  life,  this  setoff  would  certainly  have  been 
allowable  against  the  mortgage  debt. 

Appellant  is  not  harmed.  What  diflFerence  can  it  make 
to  it  whether  the  amount  is  applied  in  discharge  of  the 
mortgage  debt  or  paid  to  the  administrator.  The  adminis> 
trator  is  a  party  to  this  suit  and  if  he  desired  to  make  any 
claim  to  the  $133.50,  could  have  done  so.  The  application' 
of  the  $133.50  to  the  amount  due  on  the  note  and  mortgage 
shows  the  diflFerence  between  what  John  M.  Stringham 
owed  appellant  and  what  appellant  owed  Stringham — the 
real  debt.  Seeing  no  error  in  the  record  we  afllrm  the  decree. 
Decree  aflSrmed. 


People  ex  rel.  Woodward  t«  J.  B.  Paisley  et  ah 

l.^^Quo  Warranto — Practice— Requisites  of  the  Petition. — Sec.  1, 
Chap.  112,  S.  and  C.  111.  (1896)  Statutes,  entitled  **  Quo  Warranto,"  and 
Sec.  10,  Chap.  110,  lb.,  entitled  **  Practice,"  require,  in  cases  where  it  is 
sought  to  test  the  right  of  a  person  to  hold  an  office  in  any  corporation, 
that  a  proper  petition  must  be  presented  to  a  court  of  record  of  cot^ipe- 
tent  jurisdiction,  or  a  judge  thereof,  in  vacation,  hj  the  attorney-general 
or  a  state's  attorney,  for  leave  to  file  information  in  nature  of  a  quo 
warranto;  and  such  petition  must  contain  a  statement  of  facts  sufficient 
to  authorize  the  court  or  judge  to  frame  an  order  granting  such  leave, 
BO  that  the  defendant  therein,  by  answering,  pleading  or  demurring 
thereto,  may  tender  to  the  court  for  determination,  such  issues  of  law 
or  fact  as  are  usual  in  actions  at  law  in  courts  of  record. 

2.  Same— Courts  May  Act  upon  Petition  Without  Compelling  Re- 
spondents to  Show  Cause, — The  court  or  judge  may  act  upon  the  peti- 
tion of  the  relator  without  first  entering  a  rule  upon  the  respondents  to 
show  cause,  and  if  there  are  probable  grounds,  aUow  the  petition  to  be 
filed. 

8.  8 AiiK,— Discretionary  Potoers  of  Court  Exhausted  When. — When 
the  court  has  allowed  the  information  to  be  filed,  and  ordered  the  sum- 
mons to  be  issued,  its  discretionary  powers  are  exhausted,  and  the 
issues  presented  by  the  pleadings  must  then  be  tried  in  accordance 
with  the  strict  rules  of  law,  in  the  same  manner  as  in  ordinary  cases. 

4.  S\iSE— Judge  May  Act  upon  Petition  During  Vacation. — ^The 
judge  as  well  as  the  court  may  act  upon  the  petition  in  vacation,  but  he 
can  make  orders  only  to  the  extent  that  the  statute  authorizes  him. 
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He  possesses  no  docket  and  can  enter  no  general  Orders,  or  render  no 
judgment  in  vacation,  by  virtue  of  his  general  powers  of  judge,  and 
when  he  is  by  statute  authorized  to  act  in  vacation  the  statute  itself  is 
the  measure  of  his  authority. 

5.  City  Courts— Potver  of  Judge  to  Grant  Leave  to  File  Informor 
tion,  etc, — The  judge  of  the  city  court  in  vacation,  without  the  petition 
required  by  the  quo  warranto  act  is  without  authority  to  make  an 
order  to  file  the  information. 

<Jno  Warraiito.--Trial  in  the  City  Court  of  Litchfield,  Montgomery 
County;  the  Hon.  Amos  Oller,  Judge,  presiding.  Finding  for  defend- 
ants; appeal  by  plaintiffs.  Heard  in  this  court  at  the  November  term, 
18d8.    Affirmed.    Opinion  filed  February  7,  1899. 

M.  M.  Creighton,  state's  attorney,  and  Lans  &  Cooper, 
attorneys  for  appellant. 

"  When  the  court  allowed  the  information  to  be  filed  and 
ordered  the  summons  to  be  issued,  its  discretionary  powers 
were  exhausted,  and  the  issues  of  fact  and  of  law  presented 
by  the  pleadings  must  then  have  been  tried  and  determined 
in  accordance  with  the  strict  rules  of  law,  in  the  same  man- 
ner and  with  the  same  degree  of  strictness  as  in  ordinary 
cases."  High  on  Extraordinary  Legal  Remedies,  Sec.  606; 
People  ex  rel.  v.  Golden  Rule,  114  111.  34. 

HowETT  Ar  Jett  and  Zink  &  Kinder,  attorneys  for 
appellees. 

An  information  in  the  nsLture  of  h  quo  warranto  can  be 
filed  only  upon  a  petition  therefor  being  presented  to  the 
court  or  judge  in  vacation,  and  leave  to  file  the  same  being 
granted.  The  petition  is  jurisdictional.  R.  S.,  Ch.  112, 
Sec.  1;  People  ex  rel.  v.  North  Chicago  Ry.  Co^  88  111.  637; 
Stolberg  v.  Ohnmacht,  50  111.  442;  Evans  v.  Bouton,  85  UL 
579;  Abbott  v.  Kruse,  87  111.  Agp.  549. 

Where  the  court  in  terra  time  grants  leave  to  file  the 
information  (Peqple  ex  rel.  v.  Golden  Rule  et  al.),  its  dis- 
cretionary powers  are  exhausted;  but  the  criticisms  made 
upon  this  decision  in  People  ex  rel.  v.  Lake  Street*  Elevated 
R.  R.  Co.,  54  111.  App.  348,  and  the  showing  there  made  that 
the  authorities  cited  do  not  support  the  doctrine,  would 
induce  a  court  to  follow  that  opinion  only  when  imperatively 
required  so  to  do. 
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Mr.  Pkesidikq  Justioe  BnKBouGHs  delivered  the  opinion 
of  the  court. 

This  was  a  proceeding  by  an  information  in  the  nature  of 
a  qtco  warranto  instituted  in  the  City  Court  of  Litchfield, 
Montgomery  county,  by  the  appellant  against  the  appellees, 
by  filing  in  that  court  the  information  and  aflBdavit  shown 
in  this  record,  with  an  order  of  the  judge  of  that  court 
made  in  vacation,  and  indorsed  on  the  back  of  the  informa- 
tion, granting  leave  to  file  the  same,  and  directing  the  clerk 
of  that  court  to  issue  process  against  the  appellees  return- 
able at  the  next  term  of  the  court. 

At  the  next  term  of  the  court  after  the  order  granting 
such  leave  was  made,  the  court,  on  motion  of  the  appellees, 
vacated  the  order  granting  such  leave,  quashed  the  writ, 
dismissed  the  proceeding  and  gave  judgment  against  the 
appellant  for  costs. 

The  appellant  brings  the  proceeding  to  this  court  by 
appeal  and  urges  us  to  reverse  that  judgment  and  remand 
the  proceeding,  for  the  reason  that  the  court  improperly 
vacated  the  order  granting  such  leave;  improperly  quashed 
the  writ;  improperly  dismissed  the  proceeding  and  improp- 
erly gave  judgment  against  the  appellant  for  costs. 

The  information  is  in  the  usual  form,  signed  by  the 
state's  attorney  of  Montgomery  county,  and  gave  the  court 
to  understand  that  the  appellees  were,  in  the  county  of  Mont- 
gomery in  this  State,  holding  and  executing,  without  any 
right,  however,  the  office  of  directors  of  the  Mutual  Pro- 
tective League,  a  corporation,  and  were  usurping  said  office 
in  said  county,  against  the  peace  and  dignity  of  the  people 
of  the  State  of  Illinois. 

The  affidavit  filed  with  this  information  was  made  by  the 
relator,  and  in  substance  stated  that  she  is  a  policy  holder  in 
the  Mutual  Protective  League,  and  had  heard  read  the  peti- 
tion for  information,  and  that  the  facts  stated  therein  were 
true;  that  the  appellees,  nor  any  of  them,  were  ever  legally 
elected  to  the  offices  stated  in  the  information  for  the  rea- 
son that  in  and  by  the  by-laws  of  said  League,  among  other 
things,  it  is  provided  as  follows :    "  And  in  no  case  shall  a 
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delegate  authorize  another  to  vote  in  his  place  by  proxy; " 
and  that  in  violation  of  said  by-law  the  appellees  and  each 
of  them  wrongfully  and  illegally  elected  themselves  or  pre- 
tended to,  to  such  offices  by  the  use  of  proxies,  ^contrary  to 
said  by-law;  affiant  further  states  that  the  appellees,  since 
the  15th  day  of  April,  1898,  have  attempted  to  hold  and 
execute  their  respective  offices  in  the  petition  mentioned, 
without  any  right  or  authority  of  law  whatever,  because  the 
management  of  the  aforesaid  League  by  the  charter  thereof, 
was  vested  in  a  board  of  nine  directors;  that  the  appellees 
in  part  constituted  said  board,  and  their  said  term  of  office, 
under  and  by  virtue  of  said  charter,  expired  on  the  15th  of 
April,  1898,  since  which  time  they  have  assumed  to  fill  the 
respective  offices  without  any  warrant  or  authority  of  law, 
contrary  to  said  charter. 

The  bill  of  exceptions  shows  that  at  the  June  term,  1898, 
of  the  court,  the  appellees  entered  a  limited  appearance  in 
this  proceeding,  for  that  purpose,  and  moved  the  court  to 
quash  the  writ,  because  when  issued,  no  term  of  court  had 
been  established  according  to  law,  but  that  motion  was 
stricken  from  the  files  by  order  of  the  court;  then  appellees 
entered  a  motion  to  require  appellant  to  restore  to  the  files 
the  petition  for  leave  to  file  the  information,  whereupon  the 
state's  attorney  and  counsel  for  the  relator  stated  to  the 
court  that  no  such  petition  ever  existed  and  none  was  ever 
presented  to  the  judge  of  the  court  when  leave  was  obtained 
from  him  in  vacation  to  file  the  information  and  affidavit 
that  were  filed  in  this  case;  then  the  appellees  entered  their 
motion  to  vacate  the  order  granting  such  leave,  and  to  dis- 
miss the  proceeding,  which  the  court  allowed  and  entered 
the  judgment  aforesaid. 

The  appellees  insist  that  a  proper  petition  for  leave  to  file 
the  information  should  have  been  presented  by  the  attorney- 
general  or  the  state's  attorney,  to  the  judge  in  vacation, 
before  he  had  jurisdiction  to  grant  the  order  for  leave  to 
file  the  same;  and  when  the  appellees  discovered  in  court 
time,  that  no  such  petition  was  ever  in  existence,  they  then 
had  the  right  to  move  the  court  to  vacate  the  order  of  its 
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judge,  made  without  jurisdiction;  and  the  court  properly 
granted  the  motion,  quashed  the  writ  thus  improperly 
issued, -and  dismissed  the  proceeding,  because  without  such 
petition  and  leave  to  file  the  information  and  affidavit,  they 
were  not  properly  before  the  court. 

The  appellant,  on  the  other  hand,  insists  that  this  is  a 
civil  proceeding,  and  since  the  appellees  had  moved  the  court 
to  quash  the  writ  for  want  of  jurisdiction  in  the  court,  and 
their  motion  had  been  stricken  from  the  files,  and  they  had 
then  moved  the  court,  without  any  limit  of  appearance,  to 
rule  the  appellant  to  restore  the  petition  to  the  files,  they 
thereby  gave  the  court  jurisdiction,  and  it  was  then  too  late 
for  them  to  move  the  court  to  vacate  the  order  allowing 
the  information  and  affidavit  to  be  filed^  and  to  quash  the 
writ  and  dismiss  the  proceeding. 

A  decision  of  these  contentions  involves  the  proper  con* 
struction  of  our  statutes  on  the  subject.  Sec.  1,  Chap.  112, 
S.  and  C.  111.  (1806)  Statutes,  entitled  «  Quo  Warranto,'' 
provides : 

"  That  in  case  any  person  shall  usurp,  intrude  into  or  un- 
lawfully hold  or  execute  any  office  in  any  corporation 
created  by  authority  of  this  State,  the  attorney-general  or 
state's  attorney  of  the  proper  county,  either  of  his  own 
accord  or  at  the  instance  of  any  individual  relator,  may 
present  a  petition  to  any  court  of  record  of  competent  juris- 
diction, or  any  judge  thereof  in  vacation,  for  leave  to  file  an 
information  in  the  nature  of  a  qiu>  loarranto  in  the  name  of 
the  People  of  the  State  of  Illinois." 

And  Sec.  10,  Chap.  110,  Ibid.,  entitled  "Practice,"  pro- 
vides : 

"  It  shall  not  Be  necessary  hereafter,  in  any  action  of  *  * 
quo  warranto  to  set  out  the  cause  of  action  in  the  writ,  but 
it  shall  be  sufficient  to  summon  the  defendant  in  a  summons 
in  the  usual  form,  commanding  the  defendant  to  appear 
and  answer  the  plaintiff  in  an  action  of  qvo  warranto^ 
*  *  *  and  the  issue  shall  be  made  up  by  answering, 
pleading  or  demurring  to  the  petition  as  in  other  cases." 

"We  think  these  sections  of  the  statute  require  that  in 
cases  where  it  is  sought  to  test  the  right  of  any  person  to 
hold  or  execute  any  office  in  any  corporation  created  by 
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authority  of  this  State,  that  a  proper  petition  must  be  pre- 
sented to  a  court  of  record  of  competent  jurisdiction,  or  a 
judge  thereof,  in  vacation,  by  the  attorney-general  or 
state's  attorney,  for  leave  to  file  an  information  in  nature  of 
a  qiw  xcarratvto^  and  that  such  petition  must  contain  a  state- 
ment of  facts  sufBcient  to  authorize  the  court  or  judge  to 
frame  an  order  granting  such  leave,  so  that  the  defendant 
therein,  by  answering,  pleading  or  demurring  thereto,  may 
tender  the  court  for  determination  such  issues  of  law  or 
fact  as  are  usual  in  actions  at  law  that  are  prosecuted  in 
courts  of  record. 

There  are  some  cases  decided  by  our  Supreme  and 
Appellate  Courts  under  our  q%to  warranto  act,  in  which  the 
practice  of  presenting  a  motion  to  the  court,  accompanied 
by  an  information  and  an  affidavit,  requesting  the  court  to 
grant  leave  to  file  the  information  and  direct  process  to 
issue,  as  was  the  practice  at  common  law  in  that  respect  is 
approved.  (See  The  People  ex  rel.  v.  Waite,  70  111.  25,  for 
instance.)  But  the  qiw  warranto  and  practice  acts  have  been 
so  changed  in  regard  to  quo  warranto  proceedings  since  those 
decisions  were  made,  and  it  seems  clear  to  us  that  it  was 
intended  thereby  not  to  adhere  to  that  practice.  See  The 
People  ex  rel.  v.  Golden  Rule  et  al.,  114  111.  34. 

Counsel  for  the  appellant,  in  their  brief,  calls  our  atten- 
tion to  this  case  in  114  111.  34,  and  insists  that  the  Supreme 
Court  of  our  State  have  therein  expressly  decided  that 
when  the  court  or  judge  had  allowed  the  information 
to  be  filed,  and  ordered  the  summons  to  be  issued,  its  or  his 
discretionary  powers  were  exhausted, and  the  case  must  then 
be  tried  on  its  merits;  and  it  would  be  error  for  the  court 
to  afterward  vacate  the  order  allowing  the  information  to 
be  filed  and  to  dismiss  the  proceeding  without  a  trial  on  the 
merits,  as  was  done  in  the  case  at  bar. 

An  examination  of  that  case  shows  t^at  the  court  was 
then  construing  Sec.  1,  Chap.  112,  Ibid.,  without  reference 
to  the  power  and  effect  of  the  court  acting  upon  the  peti- 
tion spoken  of  by  the  statute  without  first  ruling  the 
defendant  to  show  cause   why  the  petition  should  not  be 
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allowed  and  the  order  for  leave  and  process  made.    And  in 
passing  upon  that  question,  the  writer  of  the  opinion  said : 

"  The  court  or  judge  may,  under  the  present  statute 
(same  then  as  now),  act  upon  the  petition  of  the  relator, 
without  first  laying  a  rule  upon  the  respondents  to  show 
cause,  and  if  it  is  satisfied  that  there  are  probable  grounds 
for  the  filing  of  the  petition,  allow  it  to  be  filed.  ISo  hard- 
ship can  result  from  this  when  it  is  reflected  that  the  sum- 
mons, if  ordered  in  vacation,  must  be  returnable  on  the  first 
day  of  the  next  succeeding  term  »  *  *  and  that  the 
respondents,  upon  the  return  of  the  writ,  may  demur  to  the 
information,  and  thus  test  its  sufficiency;  or  if  it  be  suffi- 
cient, by  plea  set  up  any  defense  why  judgment  should 
not  be  pronounced  upon  it,  against  the  res}X)ndents.  (See 
Quo  Warranto  Act,  Sec.  4.)  When  the  court  had  allowed 
the  information  to  be  filed,  and  ordered  the  summons  to  be 
issued,  its  discretionary  powers  were  exhausted,  and  the 
issues  of  fact  and  of  law  presented  by  the  pleadings  must 
then  have  been  tried  and  determined  in  accordance  with 
the  strict  rules  of  law,  in  the  same  manner,  and  with 
the  same  decree  of  strictness  as  in  ordinary  cases.  (High 
on  Extraordinary  Legal  Remedies,  latter  part  of  Sec.  606.) 

It  is  not  denied  that  if  the  order  to  issue  the  summons 
had  been  made  under  a  misapprehension  of  some  facts 
material  to  be  known  by  the  court  before  making  such  order, 
and  but  for  which  it  would  not  have  been  made,  it  would 
have  been  competent  for  the  court  to  vacate  the  order  at 
any  time  during  the  term.  But  the  court  here  acted  upon 
no  such  mistake.  It  simplv  allowed  that  which  should 
have  been  interposed  as  a  deiense  on  the  final  hearing,  to  be 
urged  as  a  ground  for  vacating  the  order." 

In  the  same  case  the  opinion  contains  this  language  also, 
at  page  44 :  "  Authority  is  given  by  the  present  statute  to 
the  judge,  in  vacation,  as  well  as  the  court,  to  act  upon  the 
petition.  But  a  judge,  in  vacation,  can  make  oixlers  only  to 
the  extent  that  the  statute  orders  him  to  do  so.  He  pos- 
sesses no  docket,  can  enter  no  general  orders,  and  render  no 
judgment  in  vacation,  by  virtue  of  his  general  powers  as 
judge;  and  when  he  is  by  statute,  authorized  to  act  in  vaca- 
tion, the  statute  itself  is  the  measure  of  his  authority." 

We  are  of  the  opinion  that  the  judge  of  the  City  Court  in 
vacation,  without  such  petition  as  Sec.  1  of  the  Quo  War- 
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ranto  Act  requires  being  presented  to  him  (as  this  record 
shows  was  not),  was  without  authority  to  make  the  order  he 
inade  granting  leave  to  file  the  information  and  affidavit, 
and  directing  the  clerk  to  issue  summons  against  the  appel- 
lees; that  therefore  the  court  properly  vacated  such  order  so 
improperly  made  in  vacation;  and  inasmuch  as  the  informa- 
tion then  on  file  was  improperly  ordered  to  be  filed,  and  there 
being  no  cross-motion  made  by  the  appellant  for  leave  to 
file  such  petition  as  the  statute  required,  and  then  for  the 
court  to  grant  leave  to  refile  the  information,  the  court 
properly  entered  the  judgment  it  did. 

We  think  the  appellees  did  give  the  court  'jurisdiction  of 
their  persons  by  making  their  second  and  third  motion  in 
this  case,  and  the  court  had  jurisdiction  of  the  subject- 
matter,  but  without  a  petition  before  it,  such  as  the  statute 
requires,  there  were  not  before  the  court,  nor  any  oflFer  by 
the  ap})ellant  to  bring  before  it' properly,  such  pleadings  as 
would  enable  it  to  hear  and  determine  the  rights  of  the  par- 
ties in  this  case. 

Finding  the  judgment  rendered  in  this  case  was  properly 
entered  under  );he  state  of  the  case  as  shown  by  the  record, 
we  affirm  it. 


D.  8.  Atherton  r.  The  Commissioners  of  Highways. 

1.  ComnssiONEB  of  Highways— Jmrnafena?  Defects  in  Order  Deny- 
ing Petition  to  Vacate  iJ^d.— Where  an  order  of  the  commissionei-s  of 
highways  denying  a  petition  to  vacate  a  h>ad  is  defective  in  some  par- 
ticulars, hnt  the  notice  of  the  meeting  as  appears  in  the  record,  together 
with  the  proof  of  posting  it,  shows  the  law  tb  have  been  properly  com- 
plied with  in  these  respects,  the  error  is  not  reversible. 

Writ  of  Certiorari.— Trial  in  the  Circuit  Court  of  Fulton  County; 
the  Hon.  John  A.  Gray,  Judge,  presiding.  Finding  for  defendants; 
error  of  petitioners.  Heard  in  this  court  at  the  November  term,  189i3. 
Affirmed.    Opinion  filed  February  7,  1899. 

I.  R.  Brown,  attorney  for  plaintiff  in  error. 
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J\I.  P.  Kick,  attornev  for  defendants  in  error. 

Mr,  Justice  Wright  delivered  the  opinion  of  the  court. 

This  was  a  common  law  writ  of  certiorari  against  the 
defendants  in  error  to  quash  the  record  by  which  a  road 
was  vacated.  The  court  on  the  trial  dismissed  the  petition 
and  refused  to  quash  the  record,  to  reverse  which  judgment 
this  writ  of  error  is  prosecuted. 

.  In  the  first  instance  a  petition  signed  by  sixteen  land 
owners,  residing  in  the  town  within  two  miles  of  the  road, 
was  filed  December  1, 1896,  in  the  office  of  the  town  clerk, 
asking  the  road  in  controversy  to  be  vacated  by  the  com- 
missioners of  highways.  On  the  same  day  the  commis- 
sioners met,  received  the  petition  and  directed  notices  to 
be  posted  of  the  time  and  place  of  the  meeting  to  examine 
the  route  of  such  road  and  hear  reasons  for  or  against 
vacating  the  same.  Notices  of  the  time  and  place  of  this 
meeting  were  posted  more  than  ten  days  by  posting  in  five 
of  the  most  public  places  in  the  town  in  the  vicinity  of  the 
road  proposed  to  be  vacated.  The  comixnissioners  of  high- 
ways met  in  pursuance  of  the  notice,  decided  not  to  vacate 
the  road,  made  public  announcement  of  their  decision,  and 
on  the  same  day,  December  12,  1896,  filed  their  order  with 
the  town  clerk  denying  the  prayer  of  the  petition.  From 
the  order  of  December  12,  1896,  an  aj)peal  was  taken  to 
three  supervisors  on  December  15,  1896,  and  perfected. 
Afterward,  December  17,  1896,  two  of  the  commissioners 
of  highways  filed  another  order  with  the  town  clerk  of  the 
same  nature  as  the  one  filed  December  12,  1896.  By  their 
final  order  on  appeal  the  supervisors  reversed  the  order  of 
the  commissioners  of  highways,  and  vacated  the  road 
according  to  the  prayer  of  the  petition. 

It  is  insisted  in  support  of  the  argument  by  which  the 
judgment  of  the  court  is  sought  to  be  reversed,  that  the 
order  of  the  commissioners  of  highways,  filed  December 
12,  1896,  does  not  sufficientlv  recite  notice  of  the  time 
and  place,  when  and  where  they  would  meet  to  examine 
the  route  of  such  road   and  hear   reasons  for  or  against 
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vacating  the  same,  not  of  the  posting  of  such  notices  as 
required  by  the  statute,  and  for  such  reasons  the  com- 
missioners of  highways  acquired  no  jurisdiction,  anil  their 
order  being  void,  no  appeal  would  lie  therefrom  to  the 
supervisors.  There  is,  in  our  opinion,  no  merit  in  this 
point.  While  the  order  may  be  defective  in  the  particu- 
lars specified,  the  notice  itself  is  shown  in  the  record, 
together  with  the  proof  of  posting  thereof,  and  from  that 
it  appears  the  law  had  been  properly  fulfilled  in  those 
respects.  It  is  also  contended  that  the  appeal  to  the  super- 
visors, having  been  taken  and  perfected  before  the  order  of 
December  17,  1896,  was  filed  with  the  town  clerk,  was 
premature  and  of  no  effect.  This  point,  we  think,  is  with- 
out force  or  merit.  The  order  from  which  the  appeal  was 
taken  and  perfected  was  that  of  December  12,  1896,  and 
that  order  having  all  the  force  and  eflFect  that  the  statute 
could  give  it,  it  having  been  made  in  compliance  with  law, 
could  not  in  any  manner  be  changed  or  affected  by  the  sub- 
sequent order  filed  by  two  of  the  commissioners.  There 
was  no  necessity  or  legal  requirement  for  the  second  order, 
and  it  therefore  could  not  and  did  not  have  any  effect  what- 
ever. 

Finding  Tio  error  fn  the  record  and  proceedings  of  the 
Circuit  Court  its  judgment  will  be  aflirmed. 
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Bichard  Thompson  y.  Walter  M.  Akin. 

1.  Chattel  Mortgages— Under  the  Act  of  1895.— The  clause,  "and 
any  chattel  mortgage  securing  notes  which  do  not  state  upon  their  face 
the  fact  of  such  security,  shall  be  absolutely  void,"  in  the  act  to  regulate 
the  assignments  of  notes  secured  by  chattel  mortgages,  etc.  (Laws  1805, 
260),  applies  as  well  to  the  mortgage  while  in  the  hands  of  the  mort- 
gagee as  after  it  has  been  assigned. 

2.  Notes— Secured  by  Chattel  Mortgages  Must  so  State, — A  note 
which  is  secured  by  a  chattel  mortgage  and  does  not  state  the  fact  upon 
its  face  renders  the  chattel  mortgage  absolutely  void. 

3.  Construction  op  Statutes— IV/iew  to  he  Considered  Ambiguous. 
— A  statute,  or  any  sentence,  clause,  or  word  thereof,  is  ambiguous  when 
it  is  capable  of  being  understood,  by  reasonably  well-informed  persons, 
in  either  of  two  or  more  senses. 

4.  Words  and  Phrases— Jfeantngr  o/  the  Word  **  Void.^" — The  word 
'*  void."  as  used  in  contracts,  legal  w^tings,  and  statutes,  is  often  an 
ambiguous  word,  and  may  mean  a  complete  nullity,  or  it  may  mean 
only  susceptible  of  being  held,  under  certain  conditions,  to  be  a  nullity. 
It  may  mean  absolutely  and  under  all  conditions  void,  or  it  may  mean 
only  voidable  under  certain  conditions. 

5.  Statutes— W^/ien  the  Title  Does  Not  Embrace  More  than  One  Sub- 
ject.—The  title  of  an  act  is  neither  misleading  nor  does  the  act  embrace 
more  than  one  subject,  because  the  penalty,  or  other  means  provided 
for  the  accomplishment  of  the  purpose  of  the  act,  is  not  disclosed  in 
the  title. 

Replevin.— Trial  in  the  Circuit  Court  of  Franklin  County;  the  Hon. 
EIdmund  D.  Youngblood,  Judge,  presiding.     Verdict  and  judgment  for 
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plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  Au^st  term, 
1898.  Affirmed.  Mr.  Justice  Biqelow  dissenting.  Opinion  filed  March 
10,  1899. 

C.  H.  Layman,  attorney  for  appellant. 

W.  H.  Williams  and  Hart  &  Spilleb,  attorneys  for 
appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  replevin  in  the  Circuit  Court  of 
Franklin  County,  by  appellee,  against  appellant  and  one 
William  B.  Martin,  to  recover  certain  horses,  vehicles,  har- 
ness and  harness  appliances,  and  to  recover  damages  for  the 
detention  of  the  same.  The  principal  defense  relied  upon 
by  appellant  and  his  co-defendant  on  the  trial  in  the  Circuit 
Court  was  an  alleged  chattel  mortgage  from  appellee  to 
appellant,  covering  the  property  in  controversy,  by  the 
terms  and  provisions  of  which  mortgage  appellant  claimed 
the  right  to  take  and  hold  the  said  property.  Trial  was  by 
jury.  Verdict  and  judgment  in  favor  of  appellee  for  the 
property  and  $85  damages. 

The  controlling  question  in  the  case  is  as  to  the  validity 
of  the  chattel  mortgage. 

This  involves  a  construction  of  Section  1  of  the  Act 
of  1895,  Hurd,  1897,  Chap.  95,  Sec.  25.  The  section  is: 
Be  it  enacted,  etc.,  "  That  all  notes  secured  by  chattel 
mortgages  shall  state  upon  their  face  that  they  are  so 
secured,  and  when  assigned  by  the  payee  therein  named, 
shall  be  subject  to  all  defenses  existing  between  the  payee 
and  the  payor  of  said  notes,  the  same  as  if  said  notes  were 
held  by  the  payee  therein  named,  and  any  chattel  mort- 
gage securing  notes  which  do  not  state  upon  their  face  the 
fact  of  such  security  shall  be  absolutely  void." 

Appellant  contends  that  under  this  statute  a  chattel 
mortgage  is  valid  between  the  parties,  notwithstanding  the 
note  secured  by  it  does  not  state  upon  its  face  that  it  is 
secured  by  chattel  mortgage,  and  that  such  mortgage  can 
be  held  to  be  void  only  when  it  is  in  the  hands  of  one  to 
whom  the  payee  has  assigned  the  note. 
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In  Cohn  v.  The  People,  149  111.  486,  our  Supreme  Court 

savs : 

•/ 

"  It  is  one  of  the  cardinal  principles  of  construction  that 
the  intention  of  the  law  makers  is  to  be  found  and  given 
eflfect,  and  when  there  is  otherwise  doubt  or  obscurity  in 
the  act,  or  its  meaning  is  doubtful,  resort  may  be  had  to 
the  title  of  the  act  to  enable  the  court  to  discover  the 
intent,  and  remove  what  otherwise  might  be  uncertain  or 
ambiguous." 

A  statute,  or  any  sentence,  clause,  or  word  thereof,  is 
ambiguous  when  it  is  capable  of  being  understood,  by  rea- 
sonably well-informed  persons,  in  either  of  two  or  more 
senses.  The  word  void,  as  used  in  contracts,  legal  Avrit- 
ings  and  statutes,  is  often  an  ambiguous  word,  and  may 
mean  a  complete  nullity,  or  it  may  mean  only  susceptible 
of  being  held,  under  certain  conditions,  to  be  a  nullity.  It 
ma3'  mean  absolutely  and  under  all  conditions  void,  or  it 
may  mean  only  voidable  under  certain  conditions. 

Appellant  contends  that  the  principal  object  aimed  at  by 
the.  statute  was  to  preserve  to  the  maker  of  the  note  secured 
by  chattel  mortgage  his  right  to  defend  against  it  in  whose- 
soever hands  it  might  come,  to  the  same  extent  as  if  it  had 
remained  in  the  hands  of  the  payee.  We  are  of  opinion 
that  it  was  also  the  legislative  purpose  that  the  person 
to  whom  the  payee  might  assign  the  note  should  have 
notice.  The  principal  purpose  that  could  be  served  by 
compliance  with  the  requirement  that  the  note  shall  state 
upon  its  face  that  it  is  secured  by  chattel  mortgage,  would 
be  to  notify  persons  to  whom  the  payee  might  assign  the 
note. 

It  is  contended  that  when  we  examine  the  title  of  the 
act,  in  the  light  of  the  provision  of  the  Constitution — "  Ko 
act  hereafter  passed  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title" — it  becomes  mani- 
fest that  the  word  "  void  "  applies  only  to  the  mortgage 
after  the  note  has  been  assigned  by  the  payee  therein 
named;  that  if  it  could  apply  to  a  mortgage  when  the  note 
secured  by  it  had  not  been  so  assigned,  the  title  of  the  act 
would  be  misleading,  or  would  be  made  to  embrace  moro 
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than  one  sabject  The  title  of  the  act  is :  ^'  An  act  to  reg- 
ulate  the  assignment  of  notes  secured  by  chattel  mortgages, 
and  to  regulate  the  sale  of  property  under  the  power  of 
sale  contained  in  chattel  mortgages." 

When  the  general  purpose  of  an  act  is  declared  in  the 
title,  the  means  for  its  accomplishment  provided  by  the  act 
will  be  presumed  to  be  intended  as  a  necessary  incident. 
Larned  v.  Tiernan,  110  111.  173;  Cohn  v.  People,  149  111. 
4S6.  The  title  to  an  act  is  neither  misleading  nor  does  the 
act  embrace  more  than  one  subject  because  of  the  fact  that 
the  penalty  or  other  means  provided  in  the  act  for  the 
accomplishment  of  the  purpose  of  the  act,  are  not  disclosed 
in  the  title.  The  clause  in  the  act,  ^*  And  any  chattel  mort- 
gage securing  notes  which  do  not  state  upon  their  face  the 
fact  of  such  security  shall  be  absolutely  void,"  is  in  the 
nature  of  a  penalty,  or  means  for  the  accomplishment  of 
the  purpose  of  the  act.  In  our  opinion,  reference  to  the 
title  of  the  act  does  not  strengthen  appellant's  position. 

It  would  seem  unreasonable  that  the  legislature  should 
have  intended  that  the  penalty  provided  for  the  accomplish- 
ment of  the  purpose  of  the  aot  should  not  fall  on  any  one, 
who  could  be  a  party  to  the  transaction. 

The  qualifying  word  makes  the  meaning  more  certain 
and  emphasizes  "  shall  be  absolutely  void." 

We  are  disposed  to  hold  that  the  act  applies  as  well  to 
the  mortgage  while  in  the  hands  of  the  mortgagee  as  after 
it  has  been  assigned.  Many,  if  not  all  the  States,  have 
exercised  the  power,  to  a  greater  or  less  degree,  by  legisla- 
tion, to  regulate  and  control  the  business  of  securing  debts 
by  pawns  and  chattel  mortgages.  It  appears  to  us  that  the 
intention  of  the  legislature  was  that  compliance  with  the 
requirement  ^^that  all  notes  secured  by  chattel  mortgage 
shall  state  upon  their  face  that  they  are  so  secured  "  should 
be  a  prerequisite,  a  condition  precedent  to  the  validity, 
for  any  purpose,  of  a  chattel  mortgage  made  to  secure 
a  note.  That  without  such  statement  upon  the  face  of  the 
note  such  mortgage  should  "  be  absolutely  void." 

This  question  was  before  the  Appellate  Court  of  the  Seo- 
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end  District,  in  the  case  of  Quaintance  v.  Badham,  68  III. 
App.  87,  where  it  was  held  that  the  chattel  mortgage  was 
void,  though  the  note  had  not  been  "assigned  by  the  payee 
therein." 

Some  time  after  the  execution  of  the  papers  appellant 
sent  his  son  with  the  note  to  the  justice  of  the  peace  who 
drew  it,  with  the  request  that  the  justice  insert  the  words, 
"  This  note  is  secured  by  chattel  mortgage,"  and  the  justice, 
in  the  absence  of  the  maker,  and  without  his  knowledge  or 
consent,  did  so. 

Appellant  contends  that  appellee  afterward  ratified  the 
act  of  the  justice  in  inserting  the  words,  but  the  evidence 
falls  far  short  of  proving  such  ratification. 

Many  errors  are  assigned,  but  with  our  view  of  the  case 
it  is  wholly  unnecessary  for  us  to  discuss  them.  The  judg- 
ment of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  Bigelow,  dissenting. 

Under  the  constitution  it  becomes  the  duty  of  the  court, 
in  construing  the  act  in  question,  to  look  to  its  title,  and 
when  this  was  <lone,  it  appears  from  it,  and  the  body  of  the 
act  itself,  that  the  primary  object  of  the  law  is,  not  to  reg- 
ulate the  execution  of  chattel  mortgages,  but  to  regulate  the 
assignment  of  notes  secured  by  such  mortgages,  and  that  it 
in  nowise  affects  the  mortgage  itself,  until  the  notes  secured 
by  it  are  assigned,  when  the  notes  and  mortgage  become 
divorced  and  the  latter  becomes  void.  I  am  therefore  of  the 
opinion  that  a  majority  of  the  court  have  reached  an  incor- 
rect conclusion  in  affirming  the  judgment,  and  hence  I  feel 
compelled  to  dissent  from  it. 
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1,  Instructions— 5>/iote7(i  he  Supported  by  the  Evidence, — An  instruc- 
tion not  sufficiently  supported  by  material  evidence  should  never  be 
given,  and  where  there  is  sufficient  material  evidence  to  support  an  in- 
struction, it  is  error  to  assume  facts  not  admitted  or  proven  beyond 
dispute. 
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2,  SxUE^When  a  Party  Can  yot  Complain  of  an  Improper  InstruO" 
Hon. — A  party  who  asks  for  an  improper  instruction  is  not  in  a  position 
to  complain  of  an  error  of  the  court  in  modifying  it. 

Assumpsit,  for  the  value  of  a  leasehold  estate,  sold,  etc.  Trial  in 
the  Circuit  Court  of  St  Clair  County;  the  Hon.  Martin  W.  Schaeffer, 
Judge,  presiding.  Verdict  and  judgment  for  plaintiffs.  Appeal  by 
defendant.  Heard  in  this  court  at  the  August  term,  1898.  Affirmed. 
Opinion  filed  March  10,  1899. 

G.  A.  KoEBNEB  and  Victor  K.  Koerner,  attorneys  for 
appellant. 

Webb  &  Webb,  attorneys  for  appellees. 

Mb.  Justice  Cbeighton  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  assumpsit  in  the  Circuit  Court  of  St. 
Clair  County,  by  appellees  against  appellant. 

The  declaration  alleges  that  appellant,  on  March  31, 1897, 
was  indebted  to  appellees  in  the  sum  of  $2,500  for  a  certain 
leasehold  estate  before  that  time  owned  by  appellees,  and 
then  and  there  bargained,  sold  and  transferred  by  appellees 
to  appellant,  at  its  request. 

The  common  coupts,  for  goods  sold  and  delivered,  and  for 
interest  forborne,  are  added. 

To  this  declaration  appellant  pleaded  the  general  issue. 

Trial  was  by  jury.  Verdict  and  judgment  in  favor  of 
appellees  for  $3,232.07. 

Appellant^s  counsel  urge,  in  their  brief  and  argument,  as 
grounds  for  reversal :  That  the  verdict  is  against  the  weight 
of  the  evidence;  that  the  court  erred  in  modifying  one  of 
the  instructions  given  on  behalf  of  appellant,  and  that  the 
court,  over  appellant's  objection,  permitted  one  of  appellees' 
attorneys  to  make  improper  statements  and  remarks  to  the 
jury  during  the  course  of  his  argument. 

Edward  L.  Thomas i;estiiied : 

"  Live  in  Belleville.  Was  one  of  the  organizers  of  the 
Crown  Coal  Company.  The  reorganization  took  place 
March  25,  1893,  and  its  named  changed  to  Crown  Coal  and 
Tow  Company^  the  present  defendant.    All  the  stockhold- 
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ers  and  directors  of  the  old  and  new  companies  were  pres- 
ent, at  the  reo^anization  March  25,  1893 — Samuel  H. 
Loathe,  his  son,  Samuel  Leathe,  John  Holmes,  Lucien  K. 
Chipley,  Charles  W.  Thomas,  John  T.  Taylor,  James  Wad- 
dock,  Bart  8.  Adams,  Alpheus  Bolin^,  Henry  M.  Needles; 
myself  and  Bissell  Thomas,  Samuel  H.  Leathe,  Lucien  N. 
Chiplev,  John  T.  Taylor,  Bart  S.  Adams,  James  Waddock 
and  Edward  L.  Thomas  were  directors  of  the  new  company; 
was  acquainted  with  the  Harmony  mine.  The  plaintiffs  in 
the  case,  Taylor  and  Adams,  held  the  leasehold.  At  that 
meeting,  after  the  reorganization  was  perfected,  Chipley 
was  elected  president. 

There  had  been  a  number  of  conversations  between  my- 
self and  Mr.  Taylor  and  Adams,  and  Mr.  Leathe  and 
Chipley,  in  regard  to  the  mines  of  the  old  company,  and 
they  were  informed  the  Harmony  mine  did  not  oelong  to 
the  old  company.  The  old  company  had  no  interest  in  that 
mine.  Mr.  Chipley,  knowing  that  fact,  stated,  '  How  about 
the  Harmony  mine  ? '  Taylor  replied  in  substance  that  they 
wanted  to  Keep  it,  he  and  ^dams.  Chipley  said  that 
could  not  be  permitted;  that  if  they  could  not  have  the 
Harmony  mine  tl^e  thing  would  stop  right  there.  He  said, 
'  We  are  not  going  to  have  you  two  on  the  outside.'  Tay- 
lor and  Adams  agreed  to  sell.  They  wanted  $3,000;  Chip- 
ley  said  that  was  too  much,  and  asked  me  what  I  thought;  I 
said  $2,500,  and  no  more.  He  asked  Taylor  if  he  would 
take  $'4,500.  Taylor  and  Adams  consulted,  and  agreed  to 
take  $2,500.  Mr.  Leathe  was  vice-president  and  treasurer; 
the  thing  was  transacted  in  his  presence  and  agreed  on 
between  Chipley,  as  president,  and  these  two  as  owners. 
All  directors  were  present." 

Charles  W.  Thomas  testified : 

"  Was  present  March  25,  1893,  in  my  office,  when  Crown 
Coal  &  Tow  Company  was  reorganized.  Know  about  sale 
made  by  Adams  and  Taylor;  that  was  a  meeting  of  all  stock- 
holders and  directors  of  the  Belleville  City  Kailway  and 
the  Crown  Coal  &  Tow  Company  and  the  general  arrange- 
ment of  the  affairs  of  both  companies;  the  question  of  the 
Harmony  mine  came  up;  it  or  the  leasehold  was  then  owned 
by  Taylor  and  Adams,  who  were  also  stockholders  and 
directors  of  the  Crown  Coal  &  Tow  Company;  Chipley  was 
president.  He  brought  up  the  subject.  lie  said,  '  What 
shall  we  do  about  the  Harmony  mine?'    Taylor  said  they 

Preferred  to  run  it  outside;  Chipley  said  that  would  not  do; 
e   would  have  no  mines   running  outside.     ^We  must 
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arrange  this  now.'  He  asked  Taylor  what  he  would  take 
for  it;  Taylor  and  Adams  talked  it  over  and  said  $3,000;  Chip- 
ley  said  it  was  too  much,  and  asked  E.  L.  Thomas  what  be 
thought,  and  he  thought  it  was  too  much,  and  my  brother 
said  $2,5('0  at  the  outside;  then  Chiple^  said  they  would 
give  $2,500,  and  Taylor  said  we  will  take  it.  Then  Chipley 
said,  *  We  can  proceed.'  That  occurred  March  25,  1893,  in 
my  office;  know  nothing  subsequent;  have  no  interest  in  this 
suit." 

Alpheus  Boling  testified : 

"  Was  at  the  meeting  March  25, 1893;  Chipley  spoke  up 
and  said, '  How  about  the  Harmony  mine  ? '  Taylor  said,  ^  I 
think  we  will  keep  that  ourselves.'  Chipley  said,  *No, 
we've  got  to  have  toat  or  the  deal  goes  over,'  and  Chipley 
asked  what  they  would  take  and  he  says  $3,000,  and  he  and 
£d.  Thomas  said  it  was  too  much.  I  believe  I  told  that  to 
Taylor  myself;  I  did  not  want  the  deal  to  go  over,  so  they 
talked  about  it  and  $2,500  was  agreed  upon.  Chipley  was 
president." 

John  T.  Taylor,  in  his  own  behalf,  testified : 

"Was  present  at  meeting  in  C.  W.  Thomas' office  March  25, 
1893;  Chipley  said  several  times  that  the  Harmony  mine  had 
to  go  in,  and  I  said  Adams  and  I  were  selling  "out,  and  if 
you  want  that  mine  you  will  have  to  pay  for  it;  I  said  we 
want  to  keep  it;  he  said  that  won't  work,  you've  got  to  go 
in  with  that  mine;  what  do  you  want  for  it  ?  1  said  $3,000; 
Chipley  said  it  was  too  much  and  Thomas  said  so;  Thomas 
said  $2,500  was  right  and  I  said.  All  right,  we  will  take  it; 
then  we  went  ahead  with  the  other  business;  the  Crown 
Coal  Company  had  no  interest  in  that  mine;  it  belonged  to 
Tavlor  and  Adams;  we  bought  out  Kunze;  never  have  been 
paid  the  $2,500;  requested  payment  different  times  from 
Mr.  Leathe;  he  was  president;  we  had  a  meeting  when  the 
Crown  Coal  Company  was  paid  off  in  bonds;  Adams,  Tay- 
lor and  Thomas  were  paid  and  I  asked  him  to  pay  for  tfie 
Harmony  mine;  I  thought  he  had  better  give  us  bonds;  he 
said  to  wait  awhile  he  would  settle  up  later;  was  willing  to 
take  bonds.  About  two  months  after  that  Adams  and  I  went 
to  his  office  and  I  asked  what  he  was  going  to  do  about  the 

Eayment  for  that  Harmony  mine;  we  wanted  money  or 
onds.  He  says,  ^  Keep  quiet  now,  I  don't  want  these  bonds 
scattered  around;  when  we  deal  out  the  bonds  I  will  fix  up 
the  Harmony  mine.'  We  let  it  drop,  but  he  has  done  noth- 
ing yet." 


n 
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Bart  S.  Adams  testified  in  his  own  behalf : 

"  Am  one  of  the  plaintiflFs;  was  present  at  the  meetino^ 
March  25,  1893;  Taylor  said  the  Harmony  mine  was  w^orth 
$3,000  and  Chipley  objected,  and  E.  L.  Thomas  said  $2,500 
he  thought  it  was  worth,  and  all  were  present  and  accepted 
it;  they  agreed  to  pay  $2,500  for  it;  I  was  a  director;  Tay- 
lor and  I  owned  tne  Harmony  mine;  have  reauestgd  the 
payment  of  this  $2,500  from  Samuel  II.  Leatne;  Taylor 
asked  him  for  the  $2,500  and  he  said  not  to  make  a  fuss 
about  it;  it  would  come  out  all  right,  if  we  would  wait,  and 
we  have  been  waiting  ever  since." 

Henry  M.  Needles  testified  : 

"  Was  present  at  the  meeting  in  Charles  W.  Thomas' 
office  March  25, 1893;  was  not  present  all  the  time:  it  lasted 
all  day.  I  remember  Mr.  Chipley  and  Mr.  Leathe,  1  believe, 
insisted  on  having  the  Harmony  mine  go  in  and  Mr.  Taylor 
objected;  they  finally  agreed  to  let  it  go- in;  I  think  $2,500 
was  the  price;  all  the  stockholders  and  directors  were 
there.     I  was  simply  a  stockholder." 

J.  H.  Waddock  testified: 

"  Live  in  St.  Louis;  was  present  in  Mr.  Thomas'  oflBce 
March  25, 1893;  at  the  meeting  the  question  came  up  about 
the  purchase  of  the  Harmony  mine,  owned  by  Taylor  and 
Adams;  after  all  this  other  property  had  been  sold  to  the 
Crown  Coal  &  Tow  Company  and  the  arrangements  made 
by  the  directors,  the  Harmony  mine  question  came  up; 
Chipley  asked  what  they  were  going  to  do  about  it;  Tay- 
lor said  they  would  keep  it;  Chipley  objected  and  insisted 
upon  the  mine  being  put  into  the  Crown  Coal  &  Tow  Com- 
pany; the  question  ot  price  arose  and  Taylor  said  $3,000; 
Chipley  and  Thomas  said  it  was  too  much,  and  Thomas 
said  $2,500  was  sufficient;  the  matter  was  talked  over  and 
all  agreed  to  it;  I  w^as  a  director;  the  arrangement  was 
made  in  the  presence  of  all  the  directors;  I  was  acquainted 
with  the  Harmony  mine  and  with  Samuel  H.  Leathe;  Leathe 
was  elected  president;  he  owned  the  majority  of  the  stock 
and  in  fact  was  the  whole  thing." 

Mr.  Chipley,  testifying  on  behalf  of  appellants,  states  that 
under  that  arrangement  the  property  belonging  to  the 
Crown  Coal  Company,  the  property  acquired  by  Mr.  Leathe 
through  purchase  of  coal  lands  and  tugs,  and  the  property 
owned  by  Mr.  Thomas,  Mr.  Taylor  and  Mr.  Adams,  was  to 
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be  turned  in  for  stock  in  the  new  company,  with  the  proviso 
that  whenever  the  bonds  of  the  new  company  were  sold,  the 
parties  turning  in  this  property  were  to  be  reimbursed  from 
the  sale  of  bonds  the  amount  they  had  invested  in  the  two 
companies ;  Leathe  to  be  paid  first,  afterward  Thomas, 
Taylor  and  the  others ;  that  was  a  personal  agreement  be- 
tween Leathe  and  these  parties  and  himself;  the  property 
of  Adams,  Thomas  and  Taylor,  that  went  into  the  Crown 
Coal  &  Tow  Company  under  that  arrangement,  consisted  of 
the  Adams  interest  in  the  Western  Coal  &  Tow  Company, 
the  interest  in  Crown  coal  mines  and  the  interest  in  the 
Harmony  mine ;  in  that  way  the  property  came  into  the 
hands  of  the  Crown  Coal  &  Tow  Company. 

John  Kunze  testifies  that  Taylor  told  him  that  they 
would  have  to  take  stock  for  it,  and  put  it  in  the  new  con- 
cern; that  he  thinks  he  had  a  conversation  with  Adams,  but 
is  not  positive  if  this  subject  was  mentioned. 

Deposition  of  Samuel  H.  Leathe  then  read  to  the  jury : 

"Have  resided  in  St.  Louis  forty-one  years.  Have  been 
connected  with  the  Crown  Coal  &  Tow  Company  since 
about  March  25,  1893,  through  negotiations  with  Thomas, 
Adams  and  Chipley.  I  was  a  stockholder,  director  and 
treasurer,  and  became  president.  There  was  a  meeting  that 
day.  I  know  plaintiif  slightly  since  then,  and  a  short  time 
before.  Was  first  elected  director,  then  treasurer  and  pres- 
ident. Continued  as  stockholder  and  officer  until  Novem- 
ber, 1895.  I  owned  the  principal  interest  and  had  the 
feneral  management.  On  March  25,  1893,  the  Crown  Coal 
;  Tow  Company  did  not  purchase  from  Taylor  and  Adams 
property  known  as  the  Harmony  mine.  Knew  little  or 
notning  of  Harmony  mine  at  that  time;  nothing  of  its 
value  or  titles  or  anything  of  that  kind.  Kever  agreed 
as  officer  or  director  to  purchase  it.  I  put  mone\'^  in 
at  first.  I  had  purchased  some  coal  lands  and  the  Grif- 
fiths' interest  (two*thirds)  in  the  Western  Coal  &  Tow 
Company;  the  other  one-third  was  owned  by  Bart  S. 
Adams  or  the  Adams  estate.  Purchased  three  tugs, 
two-thirds  interest  in  two  from  Mrs.  Griffith,  and  another 
one  outside.  The  Adams  estate  put  in  their  interest  in  the 
mines  in  the  Western  Coal  &  Tow  Company.  It  was  un- 
derstood the  Harmony  mines  and  all  the  mines  went  in. 
Taylor  had  some  stock  in  the  Crown  Coal  Company.    The 
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name  was  changed  to  Crown  Coal  &  Tow  Company.  No 
purchase  was  made  by  that  company  of  the  Harmony  mine 
or  a  leasehold  interest  in  it.  I  made  no  such  purchase.  No 
one  else  could  have  made  it,  except  the  board  of  directors." 

The  foregoing  is  the  substance  of  all  the  direct  evidence 
bearing  upon  the  issue  as  to  whether  appellant  purchased  of 
appellees  the  leasehold  estate,  as  charged  in  the  declara- 
tion. 

On  cross-examination,  both  Tavlor  and  Adams  admitted 
that  they  testified,  in  another  case,  that  they  sold  the  Har- 
mony mine  to  Mr.  Leathe.  They  say  in  explanation,  in  sub- 
stance, that  Leathe  held  the  majority  of  the  stock,  managed 
the  entire  business,  controlled  the  company,  paid  the  bills, 
sold  out  all  the  interests  of  all  parties,  including  the  bonds; 
that  no  one  else  had  any  say;  that  they  considered  him  the 
whole  thing;  that  they  did  not  understand  all  the  technical 
points,  but  spoke  of  Leathe  and  the  company  as  one  and 
the  same. 

On  cross-examination  Mr.  Leathe  testified : 

^'  Heard  something  a  long  time  subsequent  that  the  old 
company  (the  Crown  Coal  Company)  dian't  own  the  Har- 
mony mine.  Don't  think  I  heard  anything  said  about  it 
March  25th,  nothing  that  interested  me.  Nothing  said  about 
the  price,  or  dispute  as  to  price.  Was  right  in  the  room.  I 
heard  nothing ;  nothing  at  all  about  the  sale  was  said  tome. 
Heard  nothing  at  all  that  interested  me.  It  was  to  go  in 
the  deal  and  the  valuation  was  to  be  determined  sub- 
sequently. In  the  final  settlement  under  our  agreement 
it  would  have  to  come  up.  The  agreement  of  January 
25th  carried  everything.  All  property  put  in  was  to  be 
paid  for  in  case  there  was  sufficient  to  pay  for  every- 
thing. 1  sold  out  all  the  interest  of  mvself  and  tiie 
others,  the  bonds  included.  I  gave  a  bond  to  indemnify 
the  company  against  the  titles  of  the  property.  I  am  the 
sole  party  representing  the  company.  There  may  have 
been  something  said  March  25th  wnich  I  did  not  hear.  No 
agreement  was  made  to  my  knowledge.  I  made  none. 
Don't  know  what  was  said  between  Chipley  and  Taylor; 
whether  anything  was  said.  Chipley  was  one  time  presi- 
dent, in  the  beginning.  I  never  agreed  to  purchase  the 
Harmony  mine  or  pay  anybody  for  them.  I  sold  whatever 
we  possessed  of  the  Harmony  mine." 
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We  have  covered  so  mach  space  with  the  evidence,  be- 
cause of  the  importance  of  the  case  and  of  the  fact  that  in 
oar  judgment  the  case  tarns  wholly  upon  the  one  issue  of 
fact 

That  the  old  Crown  Coal  Company  did  not  own  the 
Harmony  mine  is  undisputed;  that  Taylor  and  Adams  did 
(twn  it  isL  also  undisputed,  and  it  is  conceded  that  at  the 
time  of  the  reorganization  it  was  in  some  manner  acquired 
by  and  transferred  to  appellant,  the  Crown  Coal  &  Tow 
Company,  and  was  thereafter  held  by  appellant  until  sold 
by  Leathe  along  with  all  the  rest  of  appellant's  possessions. 
We  are  of  opinion  that  the.  evidence  warrants  the  con- 
clusion that  appellant  acquired  this  property  from  ap- 
pellees, on  the  25th  day  of  March,  1893,  by  purchase,  for 
the  price  of  $2,500,  and  that  the  purchase  price  has  not  in 
any  manner  been  paid,  nor  any  part  thereof. 

On  the  trial  appellant  asked  the  court  to  give  to  the  jury 
on  its  behalf  an  instruction  as  follows : 

"  The  fact  that  Mr.  Leathe  was  a  stockholder  and  the 
owner  of  a  majority  of  the  capital  stock  of  the  defendant, 
if  the  jury  believe  from  the  evidence  he  was  such  owner, 
does  not  make  a  sale  to  him  a  sale  to  the  company,  nor  a 
contract  made  by  him  a  contract  of  the  company." 

The  court  refused  to  give  the  instruction  as  asked,  but 
modified  it.    As  modified  and  given  it  is  as  follows : 

^^  The  fact  that  Mr.  Leathe  was  a  stockholder  and  the 
owner  of  a  majority  of  the  capital  stock  of  the  defendant, 
if  the  jury  believe  from  the  evidence  he  was  such  owner, 
does  not  make  a  sale  to  him  a  sale  to  the  company,  nor  a 
contract  by  him  a  contract  of  the  company,  unless  he  had 
authority  to  act  for  the  company  and  did  act  for  the  com- 
pany." 

Appellant's  counsel  contend  that  the  modification  of  this 
instruction  is  error,  and  such  error  as  calls  for  a  reversal  of 
the  case.  They  contend  that  the  modification  is  mislead- 
ing, in  this,  that  it  does  not  limit  to  the  subject-matter,  and 
also  that  there  is  no  evidence  to  support  it.  The  first  criti- 
cism we  regard  as  rather  hypercritical.  We  think,  having 
the  evidence  in  this  case,  and  the  other  instructions  that 
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were  given  before  them,  a  jury  of  ordinary  intelligence 
would  understand  that  the  words,  "  had  authority  to  act  for 
the  company,"  and  the  words,  "  did  act  for  the  company," 
referred  to  the  subject-matter  of  acting  for  the  company  in 
the  purchase  of  the  property  in  question.  The  second  ob- 
jection to  the  modification  is  welLtaken.  There  is  no  evi- 
dence tending  to  prove  that  at  the  time  appellant  acquired 
the  Harmony  mine  Leathe  had  any  individual  authority  to 
act  for  appellant  in  the  purchase  of  said  mine,  nor  that  he 
did  so  act  for  it  in  that  respect.  But  the  instruction  as 
asked  is  not  sufficiently  supported  by  evidence  and  ought 
not  to  have  been  given  in  any  form.  It  assumes  that  the 
contract  was  made  by  Leathe  individually,  and  that  the 
sale  was  made  to  him.  There  is  no  substantial  evidence  in 
the  record  tending  to  prove  that  the  contract  sued  on,  in 
this  case,  was  made  by  Leathe,  nor  that  the  sale  was  to  him. 
No  witness  ^testifies  to  it.  No  circumstances  evidence  it. 
It  is  true  that  both  Taylor  and  Adams,  on  cross-examina- 
tion, admit  that  they  had  on  another  occasion  stated  that 
they  had  sold  to  Leathe,  but  they  testify  in  this  case  that 
they  did  not  sell  to  Leathe,  and  that  they  did  sell  to  appel- 
lant. While  what  thej'^  had  said  on  a  former  occasion,  if 
not  satisfactorily  explained,  would  tend  to  impeach  them  and 
might  greatly  lessen  the  weight  to  be  given  to  their  testi- 
mony, or  render  it  of  no  weight,  and  while  under  a  certain 
state  of  issues  and  evidence  such  admission  would  be  sub- 
stantive evidence,  yet  under  the  issues  in  this  case  and  in 
the  light  of  all  the  evidence,  we  think  the  admission  by 
Taylor  and  Adams  that  they  had  made  such  statement 
does  not  so  tend  to  prove  that  the  contract  sued  on  was  in 
fact  made  by  Leathe  individually,  or  that  the  sale  was  in 
fact  to  him,  as  to  warrant  the  court  in  submitting  that 
question  to  the  jury  as  an  issue  in  the  case.  Much  less  did 
it  warrant  the  court  in  assuming,  as  an  undisputed  fact  in 
the  case,  that  the  contract  was  made  bv  Leathe  and  that  the 
sale  was  to  him,  which  the  instruction  as  asked  appears  to 
do.  An  instruction  not  sufficiently  supported  by  material 
evidence  ought  never  to  be  given,  and  where  there  is  suf- 
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ficient  material  evidence  to  support  an  instruction  it  is  error 
to  assume  facts,  in  the  instruction,  not  admitted  or  proven 
beyond  dispute. 

All  parties  and  all  witnesses  in  this  cas%  agree  in  testify- 
ing, in  substance,  that  whatever  contract  was  made  result- 
ing in  the  acquisition  by  appellant  of  the  Harmony  mine 
was  made  in  open  meeting,  where  all  the  directors  and  all 
the  stockholders  were  present  and  participating.  In  'RyvLU 
et  al.  Y.  Donnelly,  71  111.  100,  the  court  says :  "  The  third 
question  relied  upon  by  defendant  is  the  modification  of 
two  of  their  instructio)is  by  the  court.  We  are  inclined  to 
the  opinion  that  these  instructions  should  not  have  been 
given  to  the  jury  at  all,  as  there  was  not  evidence  sufBcient 
upon  which  to  base  them,  and  for  this  reason  defendants 
are  not  in  position  to  complain  of  their  modification.  But, 
even  conceding  it  to  be  true  that  the  court  erred  in  the 
modification  of  the  instructions,  we  are  not  disposed  to  re* 
verse  on  that  ground,  where  it  is  apparent  that  substantial 
justice  has  been  done,"  etc. 

Appellant  complains  of  certain  statements  and  remarks 
which,  its  counsel  say,  one  of  appellees'  attorneys  made  to 
the  jury  during  the  course  of'  his  argument.  No  reference 
is  made  to  any  page  of  the  record  where  such  matter  ap- 
pears, nor  do  we  find  it  in  the  abstract.  Appellant's  attor- 
neys make  complaint  of  such  matter  in  their  motion  for 
new  trial,  but  it  does  not  appear,  as  a  fact,  in  the  bill  of 
exceptions. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Allen  Newlin  and  Stephen  D.  Xewlin,  Partners  as 

Newlin  Brothers^  v.  Charles  Prevo 

and  Mahlon  Mnsgrave. 

1.  Equity— iVo  Jurisdiction  to  Undo  the  Acts  of  Trespassers. — A 
court  of  equity  is  without  jurisdiction  to  intervene  merely  to  undo  tlie 
acts  of  trespassers. 

2.  Injunction— JN^o/  Alioays  a  Prohibitive  Remedy, — An  injunction, 
although  in  its  nature  prohibitive,  may  be  invoked  to  prevent  a  tres- 
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pass,  where  the  injury  will  be  irreparable,  or  a  multiplicity  of  suits  wil] 
foJlow  from  the  threatened  acts. 

Bill,  for  an  injunction.  Trial  in  the  Circuit  Court  of  Crawford 
County;  the  Hon.  Prince  A.  Pearce,  Judge,  presiding.  Judgment  for 
defendant  on  demurrer  to  bill;  appeal  by  complainants.  Heard  in  this 
court  at  the  August  term,  1898.  Affirmed.  Opinion  filed  March  10, 
1S99. 

This  suit  was  begun  by  appellants,  by  filing  a  bill  in  chan- 
cery, which  (omitting  the  prayer)  is  of  tenor  as  follows : 

"Humbly  complaining  showeth  unto  your  honor,  your 
orators,  Allen  Newlin  and  Stephen  D.  Newlin,  residents  of 
the  county  and  State  aforesaid,  and  partners  under  the  firm 
name  of  !f^ewlin  Brothers,  that  on  the  thirty-first  day  of 
January  A.  D.  1898,  your  orators  purchased  from  Simpson 
Eains,  Morton  Rains  and  Edward  Eains,  a  stock  of  dry 
goods,  clothing,  notions  and  groceries,  with  all  the  fixtures 
thereunto  belonging,  for  the  consideration  of  three  thou* 
sand  dollars,  which  your  orators  then  paid  to  said  Simpson 
Rains,  Morton  Rains  and  Edward  Rains,  and  which  they 
then  and  there  accepted  as  full  payment  for  said  stock  of 
goods. 

That  at  and  before  the  time  of  the  purchase  of  said  stock 
of  goods,  the  same  were  in  the  store  in  Hussong's  Opera 
House  Building  in  the  village  of  Hutsonville,  in  said  county 
of  Crawford,  and  that  at  the  time  of  said  purchase  of  said 
stock  of  goods  by  your  orators — that  is  to  say,  on  the  morn- 
ing of  the  thirty-first  day  of  January  A.  D.  1898 — the  said 
Simpson  Rains,  Morton  Rains  and  Edward  Rains  delivered  , 
the  possession  of  said  goods  and  merchandise  to  your 
orators,  together  with  the  right  to  occupy,  enjoy  and"  use 
the  store-room  wherein  the  same  were  then  situate. 

And  vour  orators  further  represent  and  show  unto  your 
honor  tbat  your  orators  remained  in  the  quiet,  peaceable  and 
undisturbed  possession  of  the  said  stock  of  ^oods,  and  of 
the  store-room  in  which  the  same  were,  until  about  eight 
o'clock  in  the  evening  of  the  third  day  of  February,  A.  D. 
1898,  when  Charles  Prevo,  without  any  lawful  rignt  what- 
ever, with  the  assistance  of  one  Mahlon  Musgrave,  entered 
said  store-rooms  where  said  goods  were  situate,  and  by 
intimidation  caused  William  B.  Atwood,  the  clerk  and 
employee  of  your  orators  in  charge  of  said  goods  and 
store-room,  to  depart  therefrom  and  leave  them,  the  said 
Charles  Prevo  and  Mahlon  Musgrave,  in  said  store-room. 
That  thereupon  the  said  Charles  Prevo  and  Mahlon  Mus- 


Fourth  District — August  Term,  1898.      77 

-  Newlin  v.  Ptevo. 

grave  began  to  nail  up  the  doors  and  windows  of  said  store- 
room, and  your  orators  hearing  the  noise  occasioned  by 
such  nailing,  went  at  once  to  the  said  store-room  and  entered 
the  same,  as  they  lawfully  might,  and  demanded  that  the 
said  Charles  Prevoand  Mahlon  Musgraveand  others  whom 
they  called  to  their  assistance  should  depart  therefrom  and 
cease  to  disturb  or  molest  your  orators  in  their  lawful  pos- 
session of  said  goods  and  the  store-room  wherein  the  said 
goods  were  and  still  are  situate. 

Your  orators  further  represent,  and  show  unto  your 
honor,  that  the  said  Charles  Prevo  and  Mahlon  Musgrave, 
or  one  of  them,  falsely  pretending  and  claiming  to  have 
rented  the  said  store  room  and  falsely  pretending  and  claim- 
ing to  have  purchased  said  stock  of  goods  from  the  said 
Simpson  Rains,  Morton  Rains  and  Edward  Rains  at  some 
time  prior  to  the  time  when  the  same  was  purchased  by 
your  orators,  and  the  possession  thereof  delivered  to  them 
as  aforesaid,  the  said  Charles  Prevo  and  Mahlon  Musgrave 
refused  to  depart  from  said  store-room  and  constantly  inter- 
meddle With  and  disturb  the  possession  and  business  of 
your  orators  therein,  and  threaten  your  orators  with  violence, 
and  even  to  take  the  lives  of  your  orators,  should  your 
orators  undertake  to  eject  them  from  said  store-room  by  the 
use  of  necessary  and  proper  force;  and  your  orators  further 
represent  and  show  unto  3^our  honor  that  the  presence  of 
said  Charles  Prevo  and  Mahlon  Musgrave  in  the  said  store- 
room and  their  conduct  there,  by  asserting  their  false  and 
groundless  claims  to  the  ownership  of  your  orators'  goods 
and  wares  and  merchandise  and  right  of  possession  to  said 
store-room,  causes  constant  and  repeated  and  continued 
injury  to  your  orators,  for  which  tney  have  no  adequate 
remedy  at  law,  and  that  such  presence  of  said  Charles 
Prevo  and  Mahlon  Musgrave  in  said  store-room,  under  the 
conditions  and  circumstances  aforesaid,  is  a  nuisance  to  the 
public  peace,  tending  to  provoke  a  breach  thereof. 

Your  orators  further  represent  and  show  unto  your 
honor,  that  for  several  years  prior  to  the  sale  of  said  stock 
of  goods  to  your  prators,  the  said  Simpson  Rains,  Morton 
Rains  and  Edward  Rains  had  been  m  possession  of  the 
store-room  aforesaid  as  a  tenant  from  year  to  3'ear,  and  that 
such  tenancy  has  not  been  terminated.  That  they  were 
also  in  possession  of  the  stock  of  goods  by  them  sold  to 
your  orators  as  aforesaid,  as  the  owners,  and  had  the  right 
to  sell  the  same  to  your  orators  and  deliver  the  possession 
thereof  to  them." 

An  injunction  was  prayed  for  and  allowed  in  vacation. 
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A  demurrer  to  the  bill  was  interposed  by  the  defendants, 
which  was  sustained  by  the  court,  and  the  injunction  was 
dissolved  and  the  bill  dismissed. 

Defendants  were  awarded  $100  as  damages  for  the  wrong- 
ful suing  out  of  the  injunction,  and  complainants  bring  the 
case  here  by  appeal. 

Callahan,  Jones  &  Lowb  and  Jones,  Eaoleton  &  New- 
lin, attorneys  for  appellants. 

While  it  is  true  that  injunction  does  not  ordinarily  lie  to 
enjoin  a  trespass,  yet  in  cases  where  the  court  thinks  it  ex- 
pedient to  interfere  on  the  ground  that  there  is  no  sufficient 
legal  remedy,  it  will  do  so  by  a  decree,  the  indirect  effect  of 
which  will  be  to  compel  the  defendant  to  surrender  the 
premises.      Waterman  on  Trespass,  Sec.  1215. 

An  injunction  will  be  granted  when  there  is  great  vexa- 
tion from  continued  trespasses ;  also  where  the  mischief  can 
not  easily  be  measured  in  damages,  or  where,  from  the 
nature  of  the  trespass,  it  is  impossible  to  prove  the  damages 
occasioned  by  it,  or  when  necessary  to  prevent  a  multi- 
plicity of  suits.    Waterman  on  Trespass,  Sec.  1126. 

"  In  a  proper  case  a  court  of  chancery  will  restrain  by  in- 
junction any  person  who,  by  brute  force,  with  weapons,  is 
molesting  a  party  in  the  peaceable  and  lawful  possession  of 
his  property ;  provided  the  rules  of  the  law,  in  their  appli- 
cation to  the  case,  shall  afford  him  no  adequate  remedy." 
Wangelin  v.  Goe,  50  111.  46-1: ;  Brunnenmeyer  v.  Buhre,  32 
IH.  190. 

The  demurrer  to  the  bill  of  complaint  admitted  appellants' 
title  to  the  stock  of  goods  and  the  fixtures,  and  their  right 
to  occupy  the  store-room  in  which  they  were  situated,  and 
that  appellees  were  continuing  trespassers  in  the  store-room, 
and  also  in  their  intermeddling  with  the  goods  of  appellants, 
at  the  time  the  injunction  issued,  and  so  an  injunction  to 
prevent  the  continuance  of  the  trespass  was  within  the  power 
of  the  court  and  a  proper  remedy.  JNewell  et  al.  v.  Sass,  142 
III.  114;  Trustees  v.  Stewart,  43  111.  85;  Story's  Equity 
Jurisprudence,  Sec.  928. 
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C.  S.  Conger  and  Bradbury  &  MacHatton,  attorneys  for 
appellees. 

Before  a  court  of  equity  will  lend  its  aid  to  enjoin  a  mere 
trespass  the  facts  and  circumstances  must  be  alleged  in  the 
bill  from  which  it  can  be  seen  that  irreparable  mischief  will 
be  the  result  of  the  act  complained  of,  and  that  the  law  can 
aflFord  the  party  no  adequate  remedy.  Goodell  et  al.  v.  Las- 
sen, 09  111.  145. 

A  court  of  equity  will  only  entertain  a  bill  to  enjoin  a 
trespass  to  prevent  a  multiplicity  of  suits  or  to  prevent  irrep- 
arable injury.  It  will  not  interfere  to  prevent  a  trespass 
upon  the  ground  of  irreparable  injury,  unless  the  facts  and 
circumstances  are  alleged,  from  which  it  can  be  seen  that 
irreparable  injury  would  be  the  result  of  the  act  complained 
of,  and  that  there  is  no  adequate  remedy  at  law.  C.  P.  S. 
E.  V.  McClaughry,'148  111.  380,  381;  Coms.  of  Highway  v. 
Green,  156  III.  507;  High  on  Injunctions,  Sec.  28,  698  and 
701;  Wangelin  et  al.  v.  Goe,  50  111.  459. 

The  writ  of  injunction  is  only  called  into  use  to  afford 
preventative  relief  and  never  employed  to  correct  wrongs 
and  injuries  already  perpetrated,  or  to  restore  parties  to 
rights  of  which  they  have  been  deprived.  Menard  et  aL  v. 
Hood  et  al.,  68  III.  121. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 

It  appears  that  the  parties  on  each  side  claim  title  to  the 
property  from  a  common  source,  and  that  defendant's  claim, 
both  of  purchase  and  possession,  is  the  elder.  It  would 
seem  to  bo  a  fair  inference  to  be  drawn  from  the  statements 
in  the  bill,  that  defendants  were  in  full  possession  of  the 
property  at  the  time  the  injunction  was  granted,  and  if  such 
were  the  fact,  it  could  hardly  matter  how  they  got  possession 
since  it  is  not  the  province  of  a  court  of  equity  to  intervene 
merely  to  undo  an  act  of  trespass.  An  injunction  is  in  its 
very  nature  prohibitive;  its  usual  office  is  to  restrain  and 
not  to  give  affirmative  relief.  It  is  true  it  may  sometimes 
be  invoked  to  prevent  a  trespass,  as  where  the  injury  will 
be  irreparable  if  committed,  or  where  a  niultiplicity  of  suits 
must  follow  from  the  threatened  act  or  acts. 
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But  to  give  the  court  jurisdiction  on  the  ground  of  irrep- 
arable injury,  facts  must  be  alleged  in  the  bill  showing 
wherein  or  for  what  reason  the  injury  will  be  irreparable, 
and  why  a  judgment  for  damages  will  not  be  adequate. 

The  courts  of  law  open  their  doors  for  suitors  who  have 
been  aggrieved.  To  these,  all  can  apply  who  claim  to  have 
been  damaged  in  x)erson  or  property.  Not  so  with  courts  of 
equity.  Their  doors  open  as  a  general  rule,  only  to  those 
who  have  no  adequate  remedy  at  law.  For  an  injury  to 
property,  a  judgment  against  a  party  who  is  solvent,  is  the 
remedy  provided  by  our  system  of  jurisprudence.  In  this 
case  there  is  no  claim  that  the  defendants  are  insolvent  and 
no  reasons  are  given  why  the  alleged  injury  will  be  irrep- 
arable. Nor  is  there  any  pretense  that  a  multiplicity  of 
suits  will  follow,  if  an  injunction  were  denied;  but  on  the 
contrary,  appellants'  counsel  disclaim  any  right  to  an  in- 
junction on  that  ground,  and  seem  to  depend  raainl}'^  upon 
the  ground  that  a  breach  of  the  peace  may  be  committed,  if 
appellees  are  not  enjoined. 

If  we  are  not  mistaken  in  the  inference  we  have  drawn, 
no  breach  of  the  peace  can  occur,  unless  precipitated  by  ap- 
pellants. 

Tested  by  any  rule  of  chancery  jurisdiction  known  to  us, 
the  bill  was  fatally  defective,  and  the  demurrer  to  it  was 
properly  sustained,  the  injunction  dissolved  and  the  bill  dis- 
missed. Chicago  Public  Stock  Exchange  v.  McCloughry, 
148  111.  372,  and  authorities  there  cited. 

No  complaint  is  made  as  to  the  amount  of  damages 
assessed,  and  the  decree  of  the  Circuit  Court  is  affirmed. 


0.  P.  Patterson  v.  A.  Binard  et  al.^  who  sues  for  use  of 

A.  M.  Funkhoaser  et  al. 

1.    Injunction   BotfTy&^Attomeya"   Fees    a«    Damages,— It  is  not 

neceflsary  for  a  party  to  pay  his  attorneys  in  an  injunction  suit  before 

bringing  suit  on  the  bond.    Attorney  fees  are  damages  and  when  a 

party  becomes  legally  responsible  for  them,  the  right  of  recovery  is 

'complete. 
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2.  Sams— Relation  of  Sureties  Not  CJianQed  by  Suit,— The  relation 
of  the  Burety  is  in  no  manner  changed  by  a  suit  to  recover  damages 
in  the  names  of  the  obligees  for  the  use  of  their  attorneys.  When 
a  surety  pays  the  judgment  it  is  immaterial  to  him  whether  the  money 
goes  to  the  obligees  and  from  them  to  their  attorneys,  or  whether  it 
goes  directly  to  the  attorneys  without  passing  through  the  hands  of  the 
obligees. 

8.  Equity  PRAcncK— DMrntMoZ  of  BUI  Does  Not  Bdease  Surety,— 
A  complainant  may  dismiss  his  bill,  where  there  is  no  fraud,  and  its  dis- 
missal will  not  release  the  surety  on  the  injunction  bond,  although  such 
dismissal  is  the  result  of  an  agreement  with  the  defendant  in  the  bill. 

Debt,  on  an  injunction  bond.  Trial  in  the  Circuit  Ck)urt  of  Wayne 
County;  the  Hon.  Silas  Z.  Landbs,  Judge,  presiding.  Finding  and  judg- 
ment for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
August  term,  1898.    Affirmed.    Opinion  filed  March  10. 1899. 

Statement  of  the  Case. — This  is  an  action  of  debt  on  an 
injunction  bond,  wherein  Adam  Rinard,  R.  D.  Adams,  J.  R. 
Creighton  and  £.  C.  Kramer  are  the  obligees  in  the  bond, 
and  suit  is  brought  in  their  names  for  the  use  of  Funkhouser 
&  Rider,  and  Hanna  &  Hanna,  who  were  the  attorneys  of 
obligees  in  the  matter  of  dissolving  the  injunction. 

Sarah  C.  D.  Putman,  on  August  12,  1895,  instituted  suit 
against  said  obligees  on  the  chancery  side  of  the  Wayne 
County  Circuit  Court,  praying  among  other  things  for  an 
injunction  restraining  them  from  interfering  with  certain 
real  estate. 

An  injunction  was  issued  and  Patterson,  the  appellant, 
became  surety  on  the  bond.  On  the  21st  of  September, 
1895,  the  injunction  was  dissolved.  Suggestions  of  dam- 
ages were  filed.  On  October  17,  1895,  upon  motion  of 
complainant,  leave  was  given  to  file  a  supplemental  bill, 
and  an  order  entered  that  the  cause  stand  for  rehearing  on 
its  merits  on  original  bill,  answer,  replication  and  supple- 
mental bill.  A  motion  to  reinstate  the  injunction  was  con- 
tinued to  be  determined  on  the  hearing  of  the  case.  On 
the  17th  of  March,  1896,  a  settlement  of  the  matters  in  con- 
troversy was  made  by  the  parties  in  the  case,  and  a  stipula- 
tion stating  the  terms  of  the  settlement  filed  in  court,  which 
^mong  other  things  provided  that  the  chancery  suit  brought 
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by  Sarah  C.  D.  Putman  should  be  dismissed  at  her  costs, 
and  that  the  ^^  complainant  in  the  injunction  suit  shall  pay 
as  damages  the  attorney  fees  of  Hanna  &  Hanna,  and  of 
Funkhouser  &  Rider,  who  represented  defendants  in  said 
injunction  suit.  The  amount  of  said  attorney  fees  to  be 
agreed  upon  by  said  parties  of  the  second  part  and  said 
attorneys,  if  they  are  able  to  do  so.  In  the  event  they 
are  unable  to  agree,  tlien  the  amount  of  said  attorney  fees 
shall  be  fixed  by  the  Circuit  Court  of  said  county  of  Wayne 
at  the  present  term,  by  hearing  evidence  of  the  value  of 
said  services,  and  when  so  fixed  by  the  court,  a  judgment 
shall  be  rendered  against  the  complainant  in  said  injunc- 
tion suit  for  the  amount  thereof,  as  damages .  by  reason  of 
the  dissolution  of  said  injunction."  On  the  17th  of  May 
1896,  the  parties  not  having  agreed  as  to  the  amount  of 
damages,  a  hearing  was  had  and  a  decree  was  rendered  that 
"  the  defendants,  in  the  injunction  suit,  Jacob  R.  Creighton, 
F.  C.  Kramer,  Adam  Rinard  and  Robley  D.  Adams,  do  re- 
cover from  complainant,  Sarah  C.  D.  Putman,  the  sum  of 
$300,  for  their  attorney  fees  expended  by  reason  of  the 
wrongful  suing  out  of  the  injunction  in  this  cause  and  all 
statutory  costs  occasioned  by  the  same.  And  that  said 
attorney  fees  when  collected  be  paid  as  follows:  $150  to 
the  firm  of  Funkhouser  &  Rider,  and  $150  to  the  firm  of 
Hanna  &  Hanna,  solicitors  for  defendants."  This  suit  on 
the  injunction  bond  is  to  recover  the  $300  awarded  by  the 
above  decree. 

Appellant  filed  a  plea  of  "  nil  debit "  and  a  special  plea 
in  bar,  which  was  demurred  to  and  the  demurrer  overruled. 
Issue  was  then  joined  on  both  pleas. 

Appellant  in  his  special  plea  denies  the  breaches  alleged, 
and  craves  o3^er  of  the  record  and  proceedings  in  the 
chancery  case.  He  then  sets  up  in  substance  these  proceed- 
ings, as  a  defense  in  this  action,  to  wit,  that  after  the  dis- 
solution of  the  injunction  he  obtained  leave  to  file  a  sup- 
plemental bill  and  an  order  for  rehearing  of  the  case  if 
issue  should  be  joined  on  the  supplemental  bill.  Also  an 
order  continuing  the  motion  to  reinstate   the  injunction 
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until  the  final  hearing.  That  subsequent  to  this  and  before 
a  hearing  was  had^  the  parties  to  the  suit  effected  a  com- 
promise, as  witnessed  by  a  stipulation  filed  in  the  court, 
which  provided  for  the  dismissal  of  the  chancery  suit  at 
complainants'  cost,  and  that  the  amount  of  defendants' 
solicitors'  fees,  if  not  agreed  upon,  should  be  fixed  by  the 
court  after  hearing  evidence,  and  a  judgment  rendered  for 
them  by  the  court  against  complainant  In  the  bill.  That  a 
judgment  was  so  rendered  against  said  complainant,  that 
she  pay  Funkhouser-  &  Rider  $150,  and  Hanna  &  Hanna 
$150,  in  all  $300,  as  solicitors'  fees,  expended  by  defendants 
in  procuring  the  dissolution  of  the  injunction.  That  by  rea- 
son of  these  proceedings  and  this  settlement,  appellant  as 
surety  on  the  bond  was  released. 

H.  TojfPKiNs  and  John  R.  Holt,  attorneys  for  appellant. 

R  P.  Hanna,  attorney  for  appellees. 

Mb.  Justiob  Worthinoton  delivered  the  opinion  of  the 
court. 

Appellant  assigns  for  error: 

First,  that  the  court  admitted  improper  evidence  on  the 
part  of  appellees.^ 

Second,  that  the  verdict  and  judgment  is  contrary  to  the 
law  and  evidence. 

A  jury  was  waived  and  the  case  tried  by  the  court.  No 
holdings  of  law  were  asked.  Objections  were  made  to  the 
introduction  of  the  injunction  bond;  also  to  the  decree  of 
the  court  assessing  the  damages  for  wrongfully  suing  out 
the  injunction  at  $300,  and  that  J.  R.  Oeighton  et  al., 
obligees  in  the  bond,  should  recover  that  sum  to  be  paid, 
$150  to  Funkhouser  &  Rider,  and  $150  to  Hanna  &  Hanna. 
The  objections  were  properly  overruled.  The  evidence 
was  competent  and  material. 

Appellant  insists  that  there  can  be  no  recovery  in  this 
suit  on  the  bond  in  the  names  of  the  obligees  for  the  use  of 
their  attorneys.    No  authorities  are  cited  which  support 
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this  proposition.  Burgett  v.  Paxton,  15  111.  App.  379, 
referred  to  by  appellant,  is  not  in  point.  It  only  decides 
that  when  obligees  are  not  damaged,  that  they  can  not  main- 
tain an  action  on  the  bond  in  their  names,  for  some  one 
who  is  damaged.  In  the  case  at  bar,  the  obligees  were 
damaged  to  the  amount  of  their  attorney  fees  for  dissolv- 
ing the  injunction.  Kor  was  it  necessary  that  they  should 
have  paid  these  fees  before  bringing  suit  on  the  bond.  They 
are  damaged  in  the  eyes  of  the  law  when  they  have  become 
legally  responsible  for  them.  Their  right  of  recovery  is 
perfect,  when,  after  the  dissolution  of  the  injunction,  their 
damages  have  been  legally  assessed.  The  relation  of  the 
surety  is  in  no  manner  changed  by  the  suit  to  recover  dam- 
ages being  brought  in  the  name  of  the  obligees  for  the  use 
of  their  attorneys.  When  he  pays  the  judgment  it  will  be 
immaterial  to  him  whether  the  money  goes  to  the  obligees 
and  from  them  to  their  attorneys,  or  whether  it  goes  directly 
to  the  attorneys  Avithout  passing  through  the  hands  of  the 
obligees.-  The  payment  discharges  both  principal  and 
surety,  and  that  is  all  the  interest  they  have  in  the  matter. 

Counsel  for  appellant  say,  '^when  an  injunction  is  dis- 
solved by  agreement,  it  is  not  within  the  statutory  mode 
for  assessment  of  damages."  It  is  sufficient  in  reply  to  sa\', 
that  the  record  does  not  show  that  the  injunction  was  dis- 
solved by  agreement.  On  the  contrary,  it  does  show  that 
it  was  dissolved  on  motion  of  defendants,  months  before 
the  case  was  settled;  and  further,  that  although  leave  was 
given  to  file  a  supplemental  bill,  that  it  does  not  appear 
that  any  supplemental  bill  was  ever  filed,  and  the  motion 
to  reinstate  the  injunction  was  continued  until  a  final  hear- 
ing upon  the  original  bill,  answer,  replication  and  supple- 
mental bill.  In  other  words,  the  order  dissolving  the  injunc- 
tion, stood  unimpaired  and  unaffected  by  any  subsequent 
orders  or  decrees. 

The  settlement  of  the  case  on  March  17, 1896,  as  shown  by 
the  stipulation  in  evidence,  in  no  way  affected  the  right  of 
obligees  in  the  bond  to  recover  damages  for  the  wrongful 
suing  out  of  the  injunction.    These  damages  accrued  to  them 
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when  the  injunction  was  dissolved  on  their  motion, September 
21, 1895.  The  stipulation  shows  that  amount  of  these  dam- 
ages was  not  settled  but  was  left  tobe  determined  by  the  court 
if  the  parties  could  not  agree  upon  the  amount.  Not  agree- 
ing, they  were  assessed  by  the  court  as  damages  are  assessed 
in  like  cases.  There  was  nothing  in  the  settlement  of  the 
case  then,  that  would  release  the  surety  on  the  bond.  A 
complainant  may  even  dismiss  his  bill,  where  there  is  no 
fraud,  and  its  dismissal  will  not  release  the  surety  on  the 
injunction  bond,  although  done  by  agreement  with  the 
defendant  in  the  bill.     Boynton  v.  Phelps,  52  111.  210. 

In  this  case  cited,  the  action  was  brought  by  the  obligees 
in  the  bond  for  the  use  of  other  parties. 

Appellant  urges  that  there  is  no  proof  that  the  court 
heard  evidence  upon  suggestions  of  damages  filed.  This 
objection  comes  too  late  in  a  suit  on  the  bond  for  an  amount 
decreed  by  the  court  in  a  hearing  provided  for  in  a  stipula- 
tion entered  into  by  the  complainant  in  the  chancery  suit 
and  the  defendants  in  said  suit.  Nor  can  the  surety  com- 
plain of  this  method  of  fixing  the  amount  of  damages,  as 
the  filing  of  suggestions  of  damages  would  have  resulted  in 
their  being  settled  by  the  court  after  hearing  evidence  in 
precisely  the  same  manner.  It  may  be  said  too,  that  while 
the  evidence  in  this  case  does  not  show  that  suggestions 
were  filed,  that  a  presumption  of  regularity  of  proceedings 
prevails  when  nothing  appears  to  the  contrary. 

We  think  that  the  evidence  sustains  the  allegations  of  the 
declaration,  and  that  the  finding  of  the  court  is  correct 
both  in  fact  and  in  law.    Judgment  affirmed. 


Robert  Bethmann  t.  Frank  B.  Bowman^  Master  In 

Chancery^  et  al. 

1.  Freehold— -P^YXjeedtngr*  to  Compel  a  Master  to  Execute  a  Deed. — A 
freehold  is  involved  in  a  proceeding  by  mandamus  to  compel  a  master 
in  chancery  to  execute  and  deliver  a  deed  to  real  estate. 
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Mandamns. — Appeal  from  the  Circuit  Court  of  St.  Clair  County;  tha 
Hon.  Martin  W.  Schaeffer,  Judge,  presiding.  Appeal  dismissed. 
Opinion  filed  March  10,  1899. 

M.  Millard,  attorney  for  appellant. 
Silas  Cook,  attorney  for  appellees. 

Per  Curiam. 

This  was  a  proceeding  in  the  Circuit  Court  of  St.  Clair 
County  for  a  writ  of  mandamus  to  compel  appellee,  as  mas- 
ter in  chancery,  to  execute  and  deliver  to  appellant  a  deed 
to  certain  real  estate. 

We  are  of  opinion  that  under  the  facts  in  issue  in  this 
case,  a  freehold  is  involved,  and  therefore  this  court  has  no 
jurisdiction. 

Appeal  dismissed.  Leave  to  parties  to  withdraw  record, 
abstracts  and  briefs. 


City  of  Alton  v.  OttUlla  H.  FIshbaek.   . 

1.  Freehold — Involved  in  Trespass  Quare  Clausum  Fregit — A  free- 
hold is  involved  in  the  action  of  trespass  quare  dausum  fregit,  for  break- 
ing and  entering  plaintiff *s  close,  etc.,  when  the  pleas  are  not  guilty 
and  liberum  tenementum,  and  an  appeal  lies  directly  from  the  trial  court 
to  the  Supreme  Court. 

2.  EAsmsxsTS—HightDays-~Freeholds,—A  public  highway  is  a  per- 
petual easement,  and  an  appeal  which  raises  the  question  of  the  exist- 
ence or  non-existence  of  such  highway,  involves  a  freehold. 

Trespass.— Appeal  from  the  Circuit  Court  of  Madison  County;  the 
Hon.  Martin  W.  Schaeffer,  Judge,  presiding.  Appeal  dismissed. 
Opinion  filed  March  10,  1899. 

Henrt  S.  Baker,  attorney  for  appellant. 
Duncan  &  Leverett,  attorneys  for  appellee. 

Mr.  Justice  Crkighton  delivered  the  opinion  of  the  court. 
This  was  an  action  in  trespass,  in  the  Circuit  Court  of 
Madison  County,  by  appellee  against  appellant. 
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The  declaration  alleges  that  appellant,  with  force  and 
arms,  broke  and  entered  a  certain  close  of  appellee,  and 
broke  and  damaged  a  certain  fence,  trod  down  and  damaged 
the  grass  and  shrubbery  and  took  and  removed  the  soil  and 
earth  of  appellee,  and  built  a  sidewalk  on  the  said  close, 
and  kept  and  continued  said  sidewalk  on  the  said  close 
without  the  leave  or  license  of  appellee.  To  the  declaration 
was  pleaded,  not  guilty,  liierum  tenementum^  and  eight 
other  pleas,  setting  forth,  in  effect,  that  the  close  Avherein 
the  said  trespass  was  supposed  to  have  been  committed,  was 
a  public  street  and  highway. 

This  case  involves  a  freehold,  and  this  court  has  no  juris- 
diction. 

In  trespass  quure  clausum  /regit,  for  breaking  and  enter- 
ing plaintiff's  close,  etc.,  when  the  pleas  are  not  guilty  and 
liberum  tenementuniy  a  freehold  is  involved,  and  an  appeal 
lies  directly  from  the  trial  court  to  the  Supreme  Court. 
Piper  V.  Connelly  et  al.,  108  111.  646;  W.  C.  St.  K.  R.  Co.  v. 
Morrison,  Adams  &  Allen  Co.,  64  111.  App.  556. 

A  public  highway  is  a  perpetual  easement,  and  an  appeal 
which  raises  the  material  question  of  the  existence  or  non- 
existence of  such  highway,  involves  a  freehold.  Taylor  v. 
Pierce  et  al.,  174  111.  9;  Chaplin  v.  Commissioners  of  High- 
ways, 126  111.  264;  Turpin  et  al.  v.  Dennis,  139  111.  274;  The 
Town  of  Brushy  Mound  v.  McClintock,  146  111.  643;  The 
Village  of  Crete  v.  Hewes  et  al.,  168  111.  330;  Com'rs  of 
Highways  v.  C.  &  N.  W.  Ry.  Co.,  34  111.  App.  32:  Wright  v. 
Commissioners  of  Highways,  46  111.  App.  271;  Township  of 
Madison  v.  Gallagher,  64  111.  App.  91;  Commissioners  of 
Highways  v.  Green,  55  111.  App.  667. 

Appeal  dismissed.  Leave  is  granted  to  parties  to  with- 
draw records,  abstracts  and  briefs. 
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1.  Contracts—- Corufrucfion. — Where  a  party  agreed  to  purchase  of 
a  mining  company  at  least  three  car  loads  of  coal  on  every  working  day, 
for  a  period  beginning  on  the  first  day  of  September,  A.  D.  1896,  and 
ending  on  the  first  day  of  May,  A.  D.  1897,  provided  that  he  should  not 
be  bound  to  purchase  more  than  three  loads  on  every  working  day  dur- 
ing the  said  period,  but  should  have  the  privilege  to  demand  as  many 
car  loads  on  such  working  day  in  excess  of  three,  as  the  said  mine  was 
capable  of  producing,  it  was  held  that  such  party  was  bound  to  take 
and  pay  for  not  lens  than  three  car  loads  on  each  working  day;  that 
taking  none  on  some  days  and  enough  on  others  to  bring  up  the  average 
to  three  cars  a  day,  would  not  meet  the  requirements  of  the  contract. 
The  contract  bound  the  company  to  furnish  as  many  car  loads  on  each 
working  day  as  the  party  might  want  to  take  on  that  day,  limited  only 
by  the  capacity  of  the  mine. 

AggQinpslt,  for  breach  of  contract.  Trial  in  the  Circuit  Court  of  St. 
Clair  County;  the  Hon.  Martin  W.  Schaeffer,  Judge,  presiding.  Find- 
ing and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  August  term,  1898.  Afl^med.  Opinion  filed  March  10, 
1899. 

William  E.  Fissb  and  Marshall  W.  Weir,  attorneys 
for  appellant. 

Barthel  &  Farmer,  attorneys  for  appellee. 

Mr.  Justice  Crkiohton  delivered  the  opinion  of  the  conrt. 

This  was  an  action  in  assumpsit  in  the  St.  Clair  Circuit 
Court,  by  appellee  against  appellant,  to  recover  damages 
for  breach  of  the  following  contract : 

'^  This  agreement,  made  and  entered  into  this  12th  day  of 
August,  A.  D.  1896,  by  and  between  the  Freeburg  Mining 
Company,  a  corporation,  party  of  the  first  part,  and  Donk. 
Bros.  Coal  and  Coke  Company,  a  corporation  organized 
under  the  laws  of  the  State  of  Missouri,  party  of  tlie  second 
part,  witnesscth :  That  the  said  party  of  the  first  part  has 
agreed,  and  by  these  presents  does  covenant  and  agr^e,  to 
and  with  the  said  party  of  the  second  part,  its  successors 
and  assigns,  to  sell  and  deliver  to  the  said  party  of  the 
second  part  all  of  the  output  of  coal  from  its  mines  in 
Freeburg,  Illinois,  excepting  only  so  much  thereof  as  it  may 
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need  for  its  local  trade,  and  for  the  Beichert  Co.,  and 
the  Dulb  Milling  Co.  for  their  own  use,  for  the  price  and 
sum  of  forty-seven  and  one-half  cents  per  ton,  free  on  board 
cars  at  Freeburg,  Illinois,  for  a  period  oeginning  on  thelii*st 
day  of  September,  A.  D.  1890,  and  ending  on  the  first  day 
of  May,  A.  D.  1897;  and  the  said  party  of  the  second  part 
ac^rees  for  the  said  period,  to  purchase  of  the  said  Freeburg 
Mining  Company  at  least  three  car  loads  of  coal  on  every 
working  day  at  the  said  price  of  forty-seven  and  one-half 
cents  per  ton. 

While  the  said  party  of  the  second  part  shall  not  be 
bound  to  purchase  more  than  three  loiads  on  every  working 
day  during  said  period,  yet  it  shall  have  the  privilege  to  de- 
mand as  many  car  loads  to  a  working  day  in  excess  of  three 
car  loads,  as  the  said  mine  may  be  capable  of  producing, 
and  shall  pay  for  all  of  such  coal  the  price  and  sum  of  forty- 
seven  and  one-half  cents  per  ton,  free  on  board  cars  at  Free- 
burg, Illinois. 

It  is*  understood  that  the  contract  heretofore  made 
between  the  parties  hereto,  under  which  the  said  first  party 
bound  itself  to  deliver  to  said  second  party  coal  at  forty-two 
and  one  half  cents  per  ton,  shall  contmue  until  the  first  day 
of  September,  A.  I).  1 896,  and  shall  cease  on  said  day,  and 
that  thereupon  this  contract  shall  go  into  effect. 

And  the  said  party  of  the  first  part  agrees  that  it  will 
sell  no  coal  produced  by  its  said  mines  (excepting  such  as  it 
may  sell  for  local  use,  or  to  ^  the  Reichert  Milling  Co.  and 
Dulb  Milling  Co.  for  their  own  use)  unto  any  person  except- 
ing the  second  party  hereto;  and  said  first  party  further 
agrees  that  it  will  deliver  to  the  said  second  party,  in  the 
manner"  aforesaid,  at  least  three  car-loads  of  coal  on  every 
working  day  during  the  said  period. 

It  is  further  understood  and  agreed  between  the  said 
parties  that  the  said  party  of  the  second  part  does  not  bind 
itself  to  furnish  to  the  said  first  party  cars  for  the  transpor- 
tation of  any  of  the  coal  hereinbefore  mentioned,  but  that 
such  cars  must  be  procured  by  the  first  party  itself. 

In  witness  whereof  the  said  parties  have  caused  these 
presents  to  be  signed  in  duplicate,  by  their  respective  offi- 
cers, on  the  day  and  year  first  aforesaid. 

Fr^f:burg  Mining  Company, 
By  Chas.  Bkckkr, 

Secretarv  and  Treasurer. 
DoxK  Bros.  Coal  &  Coke  Co., 

By  Edwin  H.  Comrades, 

Vice-President." 
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The  declaration  avers  that,  under  the  contract,  it  was  the 
duty  of  appellant  to  take  from  the  switch  at  appellee's 
mine  in  Freeburg  at  least  three  cars  of  coal  on  each  work- 
ing day  during  the  time  specified  in  the  contract,  and  to 
pay  for  the  same  at  the  price  specified;  and  avers  that  appel- 
lant failed  and  refused  to  take  three  car  loads  of  coal  each 
working  day  as  required  by  the  terms  of  the  contract, 
whereby  appellee  sustained  damages. 

To  appellee's  declaration,  appellant  pleaded  non-assumpsit. 

By  agreement,  the  case  was  tried  by  the  court  without 
a  jury.  The  court  found  the  issues  for  appellee  and  as- 
sessed its  damages  at  $12i.C6,  and  rendered  judgment 
against  appellant  for  that  sum  with  costs. 

Appellant  assigns  errors  as  follows :  The  court  erred  in 
finding  the  issues  for  appellee,  in  rendering  judgment  in 
any  sum  against  appellant,  and  that,  the  finding  of  the 
court  and  the  judgment  thereon,  were  against  the  law  and 
the  evidence. 

Appellee  assigns  as  cross-errors,  that  the  court  erred  in 
finding  the  amount  of  appellee's  damages  too  small,  and  in 
not  rendering  judgment  for  appellee  for  the  full  amount  of 
dama^res  shown  bv  the  evidence. 

Appellee  does  not  claim  that  appellant  failed  to  pay  for 
all  the  coal  it  took,  but  it  claims  that  on  each  of  many 
working  days  during  the  time  covered  by  the  contract,  ap- 
pellant failed  and  refused  to  take  three  car  loads,  as  it  was 
bound  by  the  contract  to  do. 

Appellant  admits  that  on  many  working  days  it  took  no 
coal,  but  contends  that  on  other  days  it  took  more  than 
three  car  loads  and  that  upon  the  whole  it  lacked  only 
thirty-five  cars  of  taking  an  average  of  three  cars  for  each 
working  day,  and  sets  up  as  an  excuse  for  not  taking  as 
many  as  three  cars  on  each  working  day,  that  the  railroad 
cortipany  on  some  days  would  not  haul  them. 

We  are  of  opinion  that  by  the  terms  of  the  contract  ap- 
]>ellant  was  bound  to  take  and  pay  for  not  less  than  three 
car  loads  on  each  working  daj^;  that  taking  none  on  some 
days  and  enough  on  others  to  bring  up  the  average  to  three 
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cars  a  day  would  not  meet  the  requirements  of  the  con« 
tract. 

The  contract  bound  appellee  to  furnish  as  many  car  loads 
on  each  working  day  as  appellant  might  want  to  take  on 
that  day,  limited  only  by  the  capacity  of  the  mine. 

When  appellant  took  more  than  three  cars  on  any  par- 
ticular day,  it  took  only  what  it  had  a  right,  under  the 
contract,  to  have  for  that  day  and  what  appellee  was  bound 
to  furnish,  and  when  it  took  none,  on  a  particular  day,  it 
failed  to  take  the  three  cars  that  appellee  had  a  right,  under 
the  contract,  to  furnish  for  that  day  and  that  appellant  was 
bound  to  take.  The  fact  that  the  railroad  company,  on 
some  days,  would  not  haul  the  loaded  cars,  does  not  avail 
appellant  as  a  defense.  It  was  appellee's  duty  to  procure 
the  cars  and  load  them,  and  appellant's  duty  to  take  them 
away. 

Appellant  contends,  that  as  it  took  during  the  time  all 
the  cars  that  were  actually  loaded,  there  can  be  no  recovery. 

When  appellee  had  loaded  three  cars,  with  as  many  more, 
if  any,  as  appellant  had  demanded  for  a  day,  it  had  fully 
kept  its  part  of  the  contract  for  that  day.  The  contract 
contemplated  that  appellant  should  take  the  cars  each  day. 
Appellee  was  not  bound  to  load  cars  for  a  succeeding  day 
until  those  loaded  for  the  preceding  day  had  been  taken. 

The  evidence  clearly  shows  that  appellee  delivered  accord- 
ing to  the  terms  of  the  contract  all  the  coal  appellant 
would  take,  and  stood  able,  willing  and  ready  to  deliver  all 
the  contract  called  for;  that  on  many  working  days  during 
the  time  covered  by  the  contract,  appellant  failed  to  take 
the  three  car  loads  which  the  contract  required  it  to  take, 
and  that  appellee  was  thereby  damaged. 

The  amount  of  damages  assessed  by  the  trial  judge  is 
fully  warranted  by  the  evidence. 

We  have  given  the  cross-errors  due  consideration  and  are 
of  opinion  the  case  ought  not  to  be  remanded. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Frank  B.  Bowmaii  t.  Adam  J.  Kraft. 

1.  Cos^is— Insufficient  Ahstnict, — Where  the  abstract  furnished  by  an 
appellant  is  not  sufficient  under  the  rules,  he  will  be  required  to  pay  the 
costs  of  a  sufficient  one  furnished  by  the  appellee. 

Assninpsit,  for  services,  etc.  Trial  in  the  Circuit  Court  of  St.  Clair 
County  on  appeal  from  a  justice  of  the  peac^  the  Hon.  Martin-  W. 
ScHAEFFER,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff; 
appeal  by  defendant.  Heard  in  this  court  at  the  August  term,  1898. 
Affirmed.     Opinion  filed  March  10,  L899. 

Mabtin  D.  Bakeb  and  Turner  &  Holder,  attorneys  for 
appellant. 

Barthel  &  Farmer,  attorneys  for  appellee. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

Api^ellee  brought  suit  before  a  justice,  upon  a  claim  for 
labor,  and  for  negotiating  a  lease,  and  obtained  judg- 
ment for  $46,  from  which  an  appeal  was  taken  to  the 
Circuit  Court,  where  judgment  for  the  same  amount  was 
obtained.  Appellant  filed  an  off-set  for  club  dues,  which 
the  jury  disallowed.  There  is  nothing  in  the  case  to  con- 
sider except  conflicting  testimony.  The  evidence  is  ample 
to  sustain  the  judgment  if  considered  alone,  and  two  courts 
hearing  the  testimony  have  rendered  judgment  for  appellee. 

Under  these  conditions  the  judgment  is  afiirmed. 

Appellee  complains  that  the  abstract  furnished  by  appel- 
lant is  not  sufficient  under  the  rules,  and  has  furnished  an 
additional  abstract  and  asks  that  its  cost  be  taxed  against 
appellant.  From  an  inspection  of  both  abstracts  and  a  com- 
parison with  the  record,  we  think  this  should  be  allowed. 
The  cost  of  the  abstract  furnished  by  appellee  will  accord- 
ingly be  taxed  against  appellant. 
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J.  P.  M.  Harrison  y.  The  People  ex  rel.^  etc. 

1.  Amendments —Comptoin^  in  Bastardy  Proceedings,^ A  complaint 
in  bastardy  proceedings  may  be  amended,  pending  a  motion  for  new 
triaL  Being  a  civil  proceeding,  amendments  are  authorized  at  any 
time  before  judgment 

2.  Bastardy— Comptotn^  is  Not  Evidence,— The  complaint  in  bas- 
tardy proceedings  is  not  competent  for  the  purpose  of  showing  that  the 
prosecutrix  was  an  unmarried  woman. 

Bastardy  Proeeedings.— Trial  in  the  County  Court  of  Washington 
County;  the  Hon.  Qbobgb  Vernon,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  August  term,  1896.  Reversed  and  remanded.  Opinion  filed  March 
10,  1899. 

C.  T.  MooKR  and  J.  A.  Watts,  attorneys  for  appellant. 
F.  M.  Vbbnor  and  S.  S.  Jones,  attorneys  for  appellee. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

This  is  a  prosecution  for  bastardy. 

Annie  C.  Woodrome,  in  August,  1897,  filed  her  complaint, 
charging  appellant  with  being  the  father  of  her  unborn 
child,  but  did  not  state,  under  oath,  that  she  was  an  unmar- 
ried woman.  After  verdict  rendered  in  the  County  Court, 
and  pending  motion  for  new  trial,  leave  was  granted  and 
the  complaint  amended.  In  this  there  was  no  error.  Be- 
ing a  civil  proceeding,  amendments  are  authorized  at  any 
time  before  judgment.  Eshelman  v.  People,  52  ill.  App. 
621;  Maynard  v  People,  135  111.  430. 

It  is  objected  that  .there  is  no  evidence  to  sustain  the 
amendment  and  warrant  the  jury  in  finding  that  complain- 
ant was  unmarried.  The  testimony  is  by  no  means  con- 
clusive. Seven  months  after  the  birth  of  her  child,  upon 
the  trial  in  the  County  Court,  in  answer  to  the  question, 
"Are  you  married  or  single?"  she  answered,  "Single." 
It  further  appears  that  she  was  living  at  home  with  her 
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father  and  mother,  at  the  time  appellant  came  to  get  her 
to  work  at  his  house.  That  her  mother  told  her  what 
Harrison  wanted,  and  she  said  she  would  go,  and  her  mother 
so  told  Harrison.  That  she  stayed  at  his  house  thre^ 
da3's,  and  that  the  child  was  born  at  her  father's  house. 

There  was  no  testimony  tending  to  prove  that  she  was  a 
married  woman.  The  attorney  for  the  people  in  his  argu- 
ment, after  reciting  a  Bible  story,  said,  "  Mr.  Harrison  did 
not  leave  a  staff  nor  ring  with  the  prosecuting  witness,  but 
has  stamped  his  image  upon  that  child  that  you  see  here." 
Objection  was  made  by  appellant  and  the  objection  sus- 
tained by  the  court,  and  the  jury  directed  not  to  consider 
the  statement.  The  court  having  sustained  appellant's 
objection  and  directed  the  jury  not  to  consider  such  state- 
ment there  is  no  error  here  of  which  to  complain.  The 
following  statement  was  also  made  by  the  attorney  for  the 
people  in  argument  after  the  testimony  was  heard  :  "  It  is 
claimed  here  that  there  is  no  evidence  to  show  that  the 
prosecuting  witness  was  an  unmarried  woman  when  she 
became  pregnant,  and  when  the  child  was  born.  The  com- 
plaint is  on  file,  sworn  to  before  the  justice,  and  it  is  evi- 
dence of  her  being  an  unmarried  woman.  It  made"  (here 
objection  was  made  to  reading  the  complaint  but  the  objec- 
tion was  overruled,  and  appellant  excepted).  The  com- 
plaint was  then  read  to  the  jury.    It  was  as  follows: 

"  State  of  Illinois,  ) 
Washington  County,  j 

The  complaint  of  Anna  C.  Woodrome  in  said  county,  an 
unmarried  tS'oman,  made  before  Louis  Mundin^er,  one  of  the 
justices  of  the  peace  in  and  for  said  county  unHer  oath,  who 
says  that  she  is  now  pregnant  with  a  child,  and  that  said 
child  is  likely  to  be  born  a  bastard,  and  that  J.  P.  M.  Harri- 
son, in  the  said  county,  is  the  father  of  said  child. 

Anna  C.  Woodromk. 

Taken,  signed  and  sworn  to  this  5th  day  of  August,  1897. 

Louis  Mundingeb,  J.  P. 

In  permitling  the  complaint  to  be  read,  accompanied  by 
the  statement  that  it  was  sworn  to  and  was  evidence  that 
she  was  an  unmarried  woman,  the  court  erred.    It  was  not 
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evidence,  any  more  than  an  indictment  before  a  grand  jury 
is  evidence  upon  the  trial  of  the  case.  In  addition  to  this, 
the  complaint  does  not  show  that  complainant  swore  that 
she  was  an  unmarried  woman.  All  that  precedes  the  words 
'*  who  says"  is  mere  recital.      Maynard  v.  Pe'ople,  supra. 

The  evidence  as  to  complainant  being  an  unmarried 
woman  at  the  time  of  the  conception  and  of  the  birth  of 
her  child,  being  slight  in  character,  and  entirely  inferential, 
t^e  ruling  of  the  court  admitting  the  complaint  to  be  read 
under  the  statement,  that  it  was  evidence  that  she  was  un- 
married, is  reversible  error. 


Judgment  reversed  and  case  remanded. 
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Bothschild  Bros.  v.  E.  B.  Wise. 


1.  Salbs— By  Sample^Coniracts  Entire  and  Divisible. — Where 
there  is  a  purchase  of  different  articles,  at  diiferent  prices,  at  the  saoie 
time,  the  contract  will  be  several  as  to  each  article,  unless  the  taking  of 
the  whole  is  rendered  essential,  either  by  the  nature  of  the  subject- 
matter  or  by  the  act  of  the  parties. 

2.  Same — Where  the  Contract  is  Not  Entire, —Where  many  different 
articles  are  bought  at  the  same  time  for  dijfferent  prices,  even  if  they 
are  articles  of  the  same  general  description,  so  a  warranty  that  they 
are  all  of  a  particular  quality  would  apply  to  each,  the  contract  is  not 
entire,  but  is  in  efifect  a  separate  contract  for  each  article  sold. 

3.  CosT&Axrrs— Where  a  Contract  18  Several, — If  the  part  of  aeon- 
tract  of  sale  to  be  performed  by  the  vendor,  is  the  furnishing  of  several 
distinct  and  separate  articles,  and  the  price  to  be  paid  by  the  other  is 
apportioned  to  each  article,  or  is  left  to  be  implied  by  law,  such  a  con- 
tract will  generally  be  held  to  be  several. 

4.  Samr— Partial  Failure  of  the  Consideration, — When  a  considera* 
tion  is  divisible  and  the  price  can  be  apportioned,  if  a  distinct  divisible 
portion  of  the  consideration  fails,  the  price  paid  for  such  portion  can  be 
recovered  back;  in  cases  where  the  consideration  is  divisible,  the  pur- 
chaser may  elect  to  take  what  can  be  delivered  to  him,  and,  if  the  pur- 
chase money  has  been  paid,  he  can  recover  back  the  excess,  or  if  there 

has  been  no  payment  he  can  defend  pro  tanto, 

• 

Assnmpsit,  for  goods  sold.  Trial  in  the  County  Court  of  Bond  County; 
the  Hon.  Joseph  Stort,  Judge,  presiding.  Verdict  and  judgment  for 
defendant;  appeal  by  plaintiffs.  Heard  in  this  court  at  the  August 
tjrm,  \9^    AffirmBi.    Opinion  filed  March  10,  1890. 
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C.  E.  Cook,  attorney  for  appellants. 

The  sale  of  a  si)eclfic  number  of  packages  of  an  article  at 
a  given  price  per  package,  is  an  entire  contract.  Sach  a 
purchase  can  not  be  rescinded  as  to  some  packages  and  not 
rescinded  as  to  others.  Am.  &  Eng.  Ency.  of  Law,  Vol.  8, 
p.  918  and  919. 

Contracts  must  be  enforced  with  all  their  terms  and  con- 
ditions. A  party  can  not  repudiate  terms  unfavorable  to 
him  and  claim  benefit  of  residue.  King  v.  Mason,  42  111. 
223;  Kellogg  &  Co.  v.  Turpie,  93  111.  265. 

The  right  to  return  goods  sold  by  sample,  as  not  being 
equal  to  the  sample,  is  a  right  to  return  all  or  none.  Tel- 
ford V.  Albro  et  al.,  (»0  111.  App.  359;  Harafeld  et  al.  v.  Con- 
verse, 105  111.  535;  Wolf  et  al.  v.  Dietzsch,  75  111.  205. 

A  custom,  to  avail  as  such,  must  be  ancient,  certain,  uni- 
form, reasonable,  and  so  general  as  to  afford  a  presumption 
that  the  parties  contracted  with  reference  to  it.  Dixon  v. 
Dunham,  14  111.  324;  Turner  v.  Dawson  et  al.,  50  111.  85; 
Leggat  V.  Sands'  Ale  Brewing  Co.,  60  111.  158;  Papin  et  al. 
V.  Goodrich  et  al.,  103  111.  86;  Sweet  v.  Leach,  6  111.  App. 
212;  Decatur  Nat'l  Bank  v.  Murphy,  9  111.  App.  112. 

Wm.  H.  Dawdy,  attorney  for  appellee. 

In  a  sale  by  sample  there  is  an  implied  warranty — more 
properly  a  condition  precedent — that  the  goods,  when  de- 
livered, shall  correspond  to  the  sample  by  which  the  sale  is 
made  in  kind,  character  and  quality.  Hanson  v.  Busse,  45 
111.  496;  Everingham  v.  Lord,  19  111.  App.  565;  Hubbard  v. 
George,  49  III.  275. 

It  is  an  implied  condition,  in  sales  by  sample,  that  the 
buyer  shall  have  a  fair  opportunity  of  comparing  the  bulk 
with  the  sample.  Am.  &  Eng.  Ency.,  Vol.  10,  page  162, 
Note  2;  Doane  et  al.  v.  Dunham,  65  111.  512. 

And  upon  refusal  to  accept,  in  such  case,  the  burden  of 
proving  that  the  article  corresponded  to  the  sample  is  upon 
the  vendor.  Am.  &  Eng.  Ency.,  Vol.  10,  page  169,  Note  2; 
Merriman  v.  Chapman,  32  Conn.  146;  Wolf  et  al.  v.  Dietzsch, 
75  111.  205. 
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Delivery  of  goods  by  seller,  when  sold  by  sample,  will 
not  be  a  delivery  so  as  to  pass  title,  when  the  goods  do  not 
correspond  with  the  sample.  Am.  &  Eng.  Ency.,  Vol.  10, 
page  169,  Note  2, 

In  sales  of  goods,  when  the  part  to  be  performed  by  one 
party  consists  of  several  distinct  and  independent  items, 
and  the  price  to  be  paid  by  the  other  is  apportioned  to  each 
item,  the  contract  is  severable.  Am.  &  Eng.  Ency.  Law, 
Vol.  3,  page  925;  Bank  of  Antigo  v.  Union  Trust  Co.,  50 
III.  App.  434;  Mechanics'  Natl.  Bank  of  Peoria  v.  Eraser, 
86  111.  133;  Keeler  v,  ClifTord,  165  111.  644;  Siegel  v.  Eaton 
&  Prince  Co.,  165  111.  550. 

On  entering  into  a  commercial  contract,  it  is  presumed 
that  the  parties  made  it  in  view  of  the  custom  or  usage  of 
the  trade.  Lonergan  v.  Stewart,  55  111.  44;  Gilbert  &  Co. 
V.  McGinnis  et  al.,  114  111.  31;  Pennsylvania  Co.  v.  Stoelke, 
104  111.  201. 

Statement  of  the  Case. — Appellee,  through  his  son,  pur- 
chased a  bill  of  goods  from  appellants,  wholesale  dealers  in 
St.  Louis,  on  the  22d  of  January,  1896,  amounting  to  $140.30. 
They  were  received  by  appellee  on  the  25th  of  January,  at 
his  store  in  Greenville,  in  this  State.  A  part  of  the  goods, 
amounting  to  $41.58,  were  immediately  returned,  as  not  cor- 
responding with  samples.  The  remainder  of  the  bill,  $91.90, 
was  paid,  and  this  suit  is  to  recover  $41.58,  the  price  of 
the  goods  returned. 

E.  E.  Wise,  a  young  man  twentj^-four  years  of  age,  a  son 
of  appellee,  and  a  clerk  in  his  father's  store,  bought  the 
goods  in  question,  which  consisted  of  hats  of  different  kinds, 
referred  to  in  the  bill  as  "  lots,"  selecting  them  by  samples 
shown  him  in  the  store  of  appellant.  The  manner  of  selec- 
tion was  as  follows:  Albert  Rothschild,  one  of  the  plaint- 
iffs, acting  as  salesman,  showed  to  Wise,  samples,  one  sample 
representing  a  certain  "lot"  of  hats.  From  these  samples 
Wise  bought,  specifying  the  number  to  be  taken  from  each 
"lot,"  which  number  with  the  number  of  the  "lot,"  and 
the  price,  Bothschild  entered  on  a  memorandum.    After 
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the  purchase  was  completed,  the  memorandum  was  given 
to  the  stock  clerk  who  took  from  the  different  "  lots  "  the 
number  specified  in  the  memorandum  and  placed  them  in  a 
stall,  where  they  were  packed  and  shipped  to  the  purchaser. 
Neither  Wise  nor  Kothschild  had  anything  more  to  do  with 
the  hats  after  making  the  memorandum.  From  the  record 
it  appears  that  there  were  forty -one  different  "  lots " 
selected  from,  and  the  hats  sent  from  thirteen  "  lots  "  were 
returned,  as  not  corresponding  to  the.  samples  shown  of 
these  *'  lots." 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

It  will  be  seen  from  this  statement  that  Eothschild,  the 
salesman,  and  Wise,  the  acting  purchaser,  are  the  only  two 
persons  who  know  of  their  own  knowledge,  what  hats  were 
bought.  Eothschild  testifies  that  the  hats  shipped  were  of 
the  same  kind  and  quality  as  the  samples  shown.  Wise,  the 
purchaser,  testifies  that  the  hats  sent  out  of  thirteen  "lots" 
were  not.  That  the  hats  from  these  thirteen  "lots"  were 
of  the  vintage  of  1895,  while  he  bought  hats  for  the  market 
of  1896. 

The  jury  believed  Wise,  and  found  for  appellee.  We  see 
no  reason  for  interfering  with  their  finding  upon  this  issue. 

Appellant  insists  that  the  court  erred  in  holding  that  ap- 
pellee could  receive  a  part  of  the  goods  sold  that  were 
according  to  sample,  and  could  return  those  that  were  not. 
In  other  words,  appellant  insists  that  the  contract  of  pur- 
chase was  an  entire  contract,  and  not  divisible,  and  that 
appellee  had  to  take  all  the  hats  or  none.  This  is  not  the 
law  as  we  understand  it,  in  a  case  like  this. 

If  the  hats  purchased  had  been  p.11  of  one  "  lot,"  the  con- 
tention of  appellant  would  be  correct.  In  such  case  the 
purchaser,  if  he  desired  to  rescind  the  contract,  would  have 
to  return  the  entire  "lot."  This  ia  decided  by  Harzfield  v. 
Converse,  105  111.  636,  and  Wolf  v.  Dietzsch,  75  111.  207 
cited  by  appellant. 

In  Telford  v.  Albro,  60  111.  App.  359,  a  part  of  the  neck 
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wear  bad  been  sold,  and  tbe  remainder  was  burned  up  witb 
the  store.      The  question  presented  in  the  case  at  bar  did 
not  come  up  in  the  cases  above  referred  to. 
In  Story  on  Contracts,  Vol.  1,  Sec.  24,  it  is  said : 

"In  this  diversity  of  cases,  it  is  difficult  to  state  any  rule. 
But  on  the  whole  the  weight  of  opinion  and  the  more  rea- 
sonable rule  would  seem  to  be,  that  where  there  is  a  pur- 
chase of  different  articles,  at  different  prices,  at  the  same 
time,  the  contract  would  be  several  as  to  each  article,  unless 
the  taking  of  the  whole  was  rendered  essential,  either  by 
the  nature  of  the  subject-matter  or  by  the  act  of  the  parties." 

Many  authorities  might  be  cited  in  supportof  this  prop- 
osition.   We  cite  only  the  following : 

"An  agreement  is  divisible  when  it  embraces  several 
undertakings  each  supported  by  a  distinct  consideration.'^ 
McDaniels  v.  Whitney,  38  Iowa,  64, 

"  When  many  different  articles  are  bought  at  the  same 
time  for  different  prices,  even  if  they  are  articles  of  the 
same  general  description,  so  that  a  warranty  that  they  are 
all  of  a  particular  quality  would  apply  to  each,  the  contract 
is  not  entire,  but  it  is  in  effect  a  separate  contract  for  each 
article  sold."     Young  &  Co.  v.  Wakefield,  121  Mass.  91. 

In  Bank  of  Antigo  v.  Union  Trust  Co.,  149  111.  348,  the 
court  sav : 

"  The  rule  laid  down  by  Parsons,  Vol.  2,  p.  257,  is,  *  If 
the  part  to  be  performed  by  one  party  consists  of  several 
distinct  and  separate  items,  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  eaoh  item  to  oe  performed,  or  is  left 
to  be  implied  by  law,  such  a  contract  will  generally  be  held 
to  be  several.'"* 

And  Wharton  says,  Sec.  748,  Laws  of  Contracts : 

"  When  a  consideration  is  divisible  and  the  price  can  be 
apportioned,  then  if  a  distinct  divisible  portion  of  the  con- 
sideration fails,  the  price  paid  for  such  portion  can  be  recov- 
ered back,"  and  that  "in  cases  *  *  *.  in  which  the 
consideration  is  divisible,  the  purchaser  may  elect  to  take 
what  can  be  delivered  to  him,  and  in  such  case,  if  the  pur-- 
chase  money  has  been  paid,  he  can  recover  back  the  excess, 
or  if  there  has  been  no  payment  he  can  defend  pro  tantoP 

This  case  also  cites  Young  &  Co.  v.  Wakefield,  cited 
9tipra, 
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In  the  case  at  bar  the  hats  from  each  "lot"  bad  a  sep- 
arate price,  and  were  put  do3vn  on  the  memorandum  as  of 
that  "  lot "  with  the  price  annexed.  The  hats  in  each  "  lot " 
were  in  effect  separate  sales.  There  is  nothing  to  indicate 
that  the  price  of  the  hats  in  any  one  "  lot,"  was  in  any  way 
influenced  by  the  price  of  hats  in  any  other  "  lot," or  that 
their  sale  depended  upon  the  sale  of  hats  from  other  "  lots." 

The  bargain  and  sale  lacked  the  elements  of  an  entire 
contract  and  could  be  affirmed  in  part  and  rescinded  in 
part. 

The  introduction  of  certain  bills  by  appellee  to  prove  a 
custom  of  wholesale  dealers  in  St.  Louis  to  take  back  goods 
when  not  satisfactory  was  objected  to  by  appellant. 

It  was  error  to  admit  these  bills  for  that  purpose,  but  in 
view  of  all  the  testimony  in  the  case  we  do  not  think  it 
reversible  error. 

Judgment  affirmed. 


W.  H.  Pankey  v.  E.  G.  Baker  &  Co. 

1.  JvBY— Exclusive  Judges  of  the  Weight  of  the  Evidence.— Where 
the  issues  of  a  case  are  contested  the  jury  are  the  exclusive  judges 
of  the  credibility  of  the  witnesses  and  of  the  weight  of  the  evidence. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Saline 
County;  the  Hon.  Alonzo  K.  Vickers,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at 
the  August  term,  1898.    Affirmed.    Opinion  filed  March  10, 1899. 

Abney  &  Burnett,  attorneys  for  appellant. 

Ohoisser,  Whitley  &  Choisser,  attorneys  for  appellees. 

Mr.  Justice  Creiohton  delivered  the  opinion  of  the  court. 

On  the  13th  day  of  January,  1897,  a  judgment  in  vaca- 
tion was  confessed  against  D.  W.  Dove  and  W.  H.  Pankey, 
the  appellant  herein,  in  favor  of  E.  6.  Baker  &  Company, 
proprietors  of  the  bank  of  Harrisburg. 
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The  note  on  which  the  judgment  was  confessed  bears  date 
August  1,  1895,  due  ninety  days  after  date,  for  the  sum  of 
$187  and  had  the  names  of  W.  H.  Dove,  D.  W.  Dove  and 
W.  H.  Pankey  signed  to  it. 

At  the  March  terra,  1897,  of  the  Saline  County  Circuit 
Court,  on  motion  of  appellant,  the  court  made  an  order 
opening  the  judgment  confessed  in  vacation  and  allowed 
appellant  to  plead  to  the  declaration  filed  in  vacation. 

At  the  same  term  appellant  filed  the  plea  of  the  general 
issue,  and  also  a  plea  denying  the  execution  of  the  note, 
verified  bv  his  affidavit. 

Issue  was  joined  on  the  pleas. 

The  case  was  continued  from  term  to  term  until  the  April 
term,  1898,  when  a  trial  was  had  which  resulted  in  a  ver- 
dict against  appellant  for  the  sum  of  $228.60.  Appellant 
filed  his  motion  for  a  new  trial  and  in  arrest  of  judgment; 
the  court  overruled  these  motions  and  gave  judgment  on  the 
verdict  for  the  sum  of  $228.60,  to  which  rulings  of  the 
court  the  appellant  excepted,  and  from  which  judgment 
appellant  appealed  to  this  court. 

Appellant  urges  as  grounds  for  reversal  that  the  court 
erred  in  admitting  improper  testimony  on  behalf  of  ap- 
pellees; that  the  court  erred  in  giving  the  second,  third 
and  fifth  instructions  on  behalf  of  appellees,  and  in  refus- 
ing to  give  the  second  and  third  instructions  asked  on 
behalf  of  appellant,  and  that  the  verdict  and  judgment 
are  against  the  weight  of  the  evidence. 

The  testimony  complained  of  is  that  of  the  witness  George 
F.  Allen,  who,  over  appellant's  objections,  testified  that  on 
January  4,  1897,  he  had  a  conversation  with  appellant,  in 
which  appellant  said,  "  he  was  on  a  note  with  Mr.  Dove  for 
$185;  he  said  he  expected  it  was  about  $190."  ♦  *  * 
^^  He  said  it  was  right  at  $185.  He  said  he  guessed  it  was 
$190  interest  and  all."  *  *  »  «lt  was  going  to  the 
Baker  bank." 

The  argument  made  by  appellant  against  this  testimony 
goes  to  its  value  rather  than  to  its  competency.  It  was 
clearly  competent.    Its  value  was  for  the  jury  to  determine. 
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The  objection  urged  against  the  instructions  given  on  be- 
half of  appellees  is,  that  they  "  exclude  from  the  jury  the 
right  to  allow  any  credit  on  the  principal  of  the  note,  when 
the  jury  should  have  been  left  to  assess  the  damages  at 
whatever  sum  the  evidence  showe4  to  be  due  the  plaintiffs 
on  the  note." 

The  only  issue  before  the  jury  on  the  trial  in  the  Circuit 
Court  was,  whether  appellant  signed  the  note  sued  on. 

Appellant  did  not  claim  any  payments  or  credits,  and 
when  fairly  considered,  there  is  no  evidence  in  the  record 
tending  to  show  that  any  payments  had  been  made  on  the 
note  in  question,  nor  that  any  credits  should  have  been 
allowed  on  it.  There  is  no  error  in  the  instructions  given 
on  behalf  of  appellees.  Under  the  issues  and  evidence, 
if  appellant  signed  the  note,  he  was  liable  for  the  ''  face  of 
the  note,  with  interest  and  ten  per  cent  attorney's  fees,"  as 
the  court  instructed. 

Appellant  presents  no  authority  or  argument  in  support 
of  his  assignment,  that  the  court  erred  in  refusing  to  give 
the  second  and  third  instructions  asked  on  behalf  of 
appellant.  This  relieves  us  from  the  duty  of  discussing 
these  instructions.  We  have,  notwithstanding,  taken  the 
trouble  to  examine  them  and  find  that  they  are  clearly 
vicious  and  were  properly  refused. 

CTpon  the  only  issue  in  the  case,  as  to  whether  appellant 
signed  the  note  sued  on,  the  evidence  is  contradictory  and 
conflicting.  Many  witnesses  testified  on  each  side.  The 
testimony  on  behalf  of  appellees,  standing  alOne,  is  amply 
sufficient  to  establish  their  case,  and  the  testimonv  on  behalf 
of  appellant,  standing  alone,  would  establish  his  defense. 

In  such  state  of  case  the  jury  are  the  exclusive  judges  of 
the  credibility  of  the  witnesses  and  of  the  weight  of  the  evi- 
dence, and  courts  have  not  the  right  to  disturb  their 
finding,  unless  good  cause  appears  therefor.  In  this  case 
no  such  cause  appears. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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John  A.  Campbell^  J.  ¥.  Beid  and  William  Newgass^ 
Partners^  etc.^  t.  Kobert  I.  Greer. 

1.  Business  Names  and  STYuss^Designation  Immaterial, — A  per- 
son may  carry  on  a  business  and  have  his  accounts  kept  in  any  name 
or  style  he  may  choose,  and  still  be  the  le^al  as  well  as  the  equitable 
owner  of  his  business  and  accounts. 

2*  Ownership — A  Question  of  Fact. — ^The  ownership  6t  the  business 
and  of  the  money  in  a  business  enterprise  is  a  question -of  fact  to  be 
determined,  not  from  the  style  of  the  book  accounts  alone,  but  from  all 
the  evidence  in  the  case. 

3.  Practice— Coiirf  Sitting  as  a  Jury,— When  the  parties  waive  a 
jury  and  the  cause  is  tried  by  the  court,  and  proper  propositions  are 
duly  submitted  to  be  held  as  law  of  the  case,  the  judgment  of  the  court 
will  be  affirmed  or  reversed  by  the  same  rules  that  govern  when  the 
facts  are  tried  by  a  jury. 

Assnmpsit.— Trial  in  the  Circuit  Court  of  St.  Clair  County;  the  Hon. 
Martin  W.  Schaeffkr,  Judge,  presiding.  Finding  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  August  term, 
1898.    Reversed  and  remanded.    Opinion  filed  March  10,  1899. 

WisEife  McNoLTY,  attorneys  for  appellants. 

Glass  &  Bottenberg  and  Kramer,  Creiohton  &  Shaef- 
fee,  attorneys  for  appellee. 

Mr.  Justice  Creiohton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  assumpsit  by  appellee  against 
appellants,  commenced  in  the  County  Court  of  St.  Clair 
County.  The  venue  was  changed  by  agreement  of  parties 
to  the  Circuit  Court  of  St.  Clair  County,  where  jury  was 
waived  and  cause  tried  by  the  court,  resulting  in  a  finding 
and  judgment  in  favor  of  appellee  and  against  appellants 
for  $301.80,  with  costs. 

The  declaration  contains  four  counts.  The  first  count 
alleges  an  indebtedness  of  |600  from  the  defendants  to 
plaintiff  for  goods,  wares  and  merchandise  sold  bj'^  plaintiff 
to  defendants.  The  second  count  alleges  the  sale  of  goods, 
wares  and  merchandise  by  plaintiff  to  the  defendants;  and 
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defendants  agreed  to  pay  the  plaintiff  what  the  goods, 
wares  and  merchandise  were  reasonably  worth,  and  they 
were  worth  $600.  The  third  count  is  the  common  money 
count  for  money  lent  and  advanced,  paid,  laid  out  and 
expended,  and  had  and  received.  The  fourth  count  is  that 
the  plaintiff  and  defendants  had  an  accounting  and  settle- 
ment together  by  which  defendants  owed  plaintiff  $600. 

Attached  to  the  declaration  is  an  account  as  follows : 
February  1, 1898,  to  balance  on  account  for  sale  of  horses, 
$600. 

Plea  of  defendants,  general  issue,  and  notice  with  same 
that  the  account  sued  on  in  this  case  is  not  the  account  of 
R.  L.  Greer,  the  plaintiff  herein,  but  was  the  account  of 
Thomas  Maxwell,  Sr.,  and  that  Greer  had  no  interest  in  the 
account,  or  any  right  to  collect  the  proceeds  or  money  due 
thereon,  or  any  right  to  sue  on  said  account.  Also  notice 
that  the  defendants  have  a  set-off  against  said  account  sued 
on  in  this  suit.  The  account  is  not  now,  and  never  was  the 
account  of  Greer,  but  has  always  been  the  account  of  Thomas 
Maxwell,  Sr.,  and  Thomas  Maxwell,  Sr.,  was,  at  the  com- 
mencement of  this  suit,  and  still  is  indebted  to  the  defend- 
ants in  an  amount  equal  to  the  said  claim  of  the  plaintiff 
herein,  which  claim  is  the  claim  of  Thomas  Maxwell,  Sr., 
and  they  will  set  off  the  indebtedness  of  Thomas  Maxwell, 
Sr.,  against  the  claim  plaintiff  has  sued  on. 

Appellants  were  commission  merchants  engaged  in  the 
business  of  selling  horses  and  mules,  on  consignnent,  at  the 
National  Stock  Yards  in  East  St.  Louis.  Appellee  and  one 
Thomas  Maxwell,  Sr.,  were  engaged  in  the  business  of  buy- 
ing horses  and  mules  in  the  country,  and  shipping  them  to 
the  National  Stock  Yards,  there  to  be  sold. 

What  the  contract,  or  arrangement  between  appellee  and 
Maxwell  was,  is  in  dispute.  However,  neither  party,  in  this 
case,  claims  that  they  were  partners. 

Appellants  clr«im  that  appellee  was  to  furnish  some  money 
for  the  business,  as  a  loan  to  Maxwell,  and  that  Maxwell 
was  to  pay  apf>ellee  $40  per  month  for  his  services,  and  that 
after  appellee  had  furnished  the  money,  he  was  to  pay  him 
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$10  per  month  additional  for  the  use  of  the  money,  and  that 
the  entire  business  belonged  to  Maxwell. 

Appellee  contends  that  he  was  to  furnish  the  money  for 
the  business;  that  the  entire  business  belonged  to  him;  that 
Maxwell  was  to  have  for  his  services  what  profits  might 
remain  after  appellee  had  been  reimbursed  all  the  money  he 
had  invested,  and  taken  out  $50  per  month  for  his  own  serv- 
ices. There  is  evidence  in  the  record  tending  to  support 
each  of  these  positions. 

They  began  business  by  consigning  their  shipments  to  a 
commission  merchant  by  the  name  of  John  Kirk  at  the  Na- 
tional Stock  Yards,  East  St.  Louis. 

During  the  whole  time  they  were  in  business  together 
Maxwell  managed  the  business  at  the  National  Stock  Yards 
end.  They  continued  to  consign  to  Kirk  until  the  7th  of 
November,  1897,  when  Maxwell  telegraphed  appellee  at 
Bushnell  to  ship  a  car  load  of  horses  to  appellants,  which  he 
did.  This  consignment  appears  of  date  of  November  10, 
1807,  and  on  that  day  the  account  in  question  was  opened. 
Both  Maxwell  and  appellee  were  in  the  place  of  business  of 
appellants  when  the  account  was  opened.  Appellants  con- 
tend that  they  understood  that  this  account  was  in  fact 
Maxwell's  account,  but  kept  in  appellee's  name  to  serve 
some  purpose  of  Maxwell,  and  that  appellee  assented  to  this 
arrangement  at  the  time  the  account  was  opened.  They 
also  claim  that  appellee  told  them  the  business  and  the  ac- 
count belonged  to  Maxwell;  that  appellee  said  he  would  not 
assume  any  responsibility  for  it;  that  he  had  loaned  Max- 
well some  money  and  was  working  for  him  by  the  month. 
Appellee  denies  all  this,  and  there  is  evidence  in  the  record 
tending  to  support  both  appellants'  claims  and  appellee's 
denials. 

Upon  the  trial  appellants  submitted  to  the  court,  among 
many  others,  the  following  propositions  to  be  held  as  law 
in  the  decision  of  the  case,  all  of  which  the  court  held : 

"  1.  The  court  holds  that,  as  a  matter  of  law,  the  mopey 
in  controversy  bein^  in  the  plaintiff's  name  on  the  books  of 
the  defendants,  the  legal  title  is  in  him." 
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''  3.  The  court  holds  that  the  defendants  could  not  take 
money  standing  on  their  books  in  the  name  of  R.  L.  Greer 
and  apply  the  same  on  the  accounts  of  Thomas  Maxwell 
and  one  Hubbard,  for  the  reason  that  there  is  no  privity 
between  the  parties  and  no  mutuality  in  the  accounts." 

The  holding  of  the  above  propositions  to  be  law  ap- 
plicable to  this  case,  was  error.  The  fact  that  the  account 
was  in  appellee's  name  on  the  books  of  appellants  raises  a 
presumption  in  favor  of  appellee,  and  is  prima  facie  proof 
that  he  owned  the  account;  but  it  is  not  conclusive;  it  does 
not,  "as  a  matter  of  law,"  make  appellee  the  legal  owner 
of  **  the  money  in  controversy."  Accounts  of  this  character 
are  not  commercial  paper,  like  notes,  bills  of  exchange, 
drafts  and  checks. 

One  may  carry  on  business  and  have  his  accounts  kept  in 
any  name  or  style  he  may  choose,  and  still  be  the  legal  as 
well  as  the  equitable  owner  of  his  business  and  accounts. 
The  ownership  of  the  business  and  of  "  the  money  in  con- 
troversy," was  a  question  of  fact  to  be  determined,  not 
from  the  style  of  the  book  accounts  alone,  but  from  all  the 
evidence. 

Whether,  in  this  case,  appellants  could  "  take  money 
standing  on  their  books  in  the  name  of  E.  L.  Greer  and 
appl}^  the  same  on  accounts  of  Thomas  Maxwell  and  one 
JIubbard,"  depends  on  the  weight  of  the  evidence.  Whether 
there  is  privity  between  the  parties  and  mutuality  in  the 
accounts,  are  not,  in  this  case,  questions  of  law,  but  are  ques- 
tions of  fact.  Individually  and  as  a  whole,  each  and  all  the 
propositions  held  by  the  court  on  behalf  of  appellee,  are  sub- 
ject to  just  criticism.  They  evidence  a  misconception  of  the 
true  issues  involved  in  the  case,  as  developed  on  the  trial. 
Appellants  also  submitted  to  the  court  many  propositions, 
to  be  held  as  law  in  the  decision  of  the  case,  all  of  which  the 
court  refused;  among  them  were  the  following : 

"  8.  The  court  holds  the  law  to  be,  that  if  the  account 
was  kept  on  the  books  of  the  defendants,  known  as  the 
Greer  account,  and  that  the  plaintiff  was  the  person  in 
whose  name  such  account  was  kept,  yet,  as  a  fact,  while  the 
said  account  was  so  kept  on  defendants'  books  in  plaintiffs 
name,   the  said  plaintiff  was  not   the  real  owner  of  the 
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account,  or  entitled  to  the  balance  shown  od  said  account, 
but  that  said  account  he\oj\fred  to  one  Thomas  MaxAvell,  who 
was  the  owner  thereof,  and  entitled  to  the  balance  shown 
in  said  account;  and  that  the  said  Greer  was  but  an  employe 
of  said  Maxwell,  paid  by  the  month,  and  that  said  account 
was  only  kept  in  the  plaintiff's  name  through  an  agreement 
entered  into  between  the  said  defendants  and  said  Maxwell 
at  the  time  said  account  was  opened,  and  afterward  agreed 
to  b}^  the  plaintiff,  and  that  the  defendants  are  responsible 
to  the  said  Maxwell  for  whatever  balance  is  shown  in  said 
account,  then  the  plaintiff  can  not  recover." 

"  9.  The  court  holds  the  law  to  be,  if  Thomas  Maxwell, 
desiring  to  open  an  account  with  the  defendants,  but  not 
wishing  to  have  that  account  appear  on  the  books  of  the 
defendants  in  his  own  name,  made  an  agreement  with  the 
defendants  by  which  said  account  was  to  appear  in  their 
books  in  the  name  of  K.  L.  Greer,  the  plaintiff,  and  that  said 
E.  L.  Greer  was  a  mere  employ  eof  said  Maxwell,  and  told  the 
defendants  that  the  said  account  was  Maxwell's,  and  that 
he,  Maxvvell,  was  liable  for  the  losses  and  profits;  and  that 
the  defendants,  acting  upon  the  said  statements  of  Max- 
well, and  the  said  statements  of  Greer,  treated  and  consid- 
ered said  account  as  Maxwell's  account;  and  that  the 
defendants  do  not  owe  said  Maxwell  on  said  account  any- 
thing, on  accountof  certain  set-offs  which  they  have  against 
him,  then  the  plaintiff  can  not  recover." 

These  propositions  are  substantially  correct  and  ought  to 
have  been  held.  The  state  of  the  record  is  such  that  we 
are  not  called  upon  to  discuss  the  weight  of  the  evidence, 
nor  to  determine  on  which  side  of  the  issues  raised  on  the 
trial,  the  preponderance  lies.  When  the  parties  waive  a 
jury  and  the  cause  is  tried  by  the  court,  sitting  as  a  jury, 
and  proper  propositions  are  duly  submitted  to  the  court  to 
be  held  as  law  in  the  decision  of  the  case,  then  the  judg- 
ment of  the  Circuit  Court  will  be  affirmed  or  reversed  bv 
the  same  rules  that  govern  when  the  facts  are  tried  by  a 
jury. 

Another  branch  of  this  case  arises  out  of  a  settlement  had  * 
between  appellee  and  Maxwell.  On  the  21st  day  of  Decem- 
ber, 1897,  at  Rushville,  they  had  a  settlement,  at  which  it 
was  agreed  that  Maxwell,  owed  appellee  $563.19.  Upon 
consummation  of  this  settlement  Maxwell  drew  his  draft 
as  follows : 
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"  563.19.  RusHviLLE,  111.,  Dec.  21st,  1897. 

•  At  si^ht,  pay  to  the  order  of  Bank  of  Rushville,  for  R.  L. 
Greer,  tive  hundred  and  sixty-three  and  19-100  dollars,  with 
exchange  and  charges,  value  received,  and  charge  to  the 
account  of 

Thos.  Maxwell,  Sr. 

To  Campbell,  Reid  &  Newgass,  Nat'l  Stock  Yards,  111. 

Indorsed,  R.  L.  Greer." 

The  following  letter  was  attached  to  the  draft : 

"Rushville,  III.,  Dec.  21st,  1897. 

MESSRS.  Campbell,  Reid  &  Newgass,  East  St.  Louis,  111. 

Gentleman  : — Mr.  Greer  and  I  have  settled  our  matters. 
Please  pay  the  enclosed  draft,  and  transfer  any  balance  that 
may  be  to  his  account  to  my  account. 

Thos.  Maxwell,  Sr." 

This  draft  was  transmitted  to  East  St.  Louis  for  collec- 
tion, but  before  it  reached  appellants,  or  they  had  received 
anv  notice  of  it  or  of  the  settlement,  Maxwell  had  under- 
taken  to  repudiate  the  settlement,  and  had  ordered  appellants 
not  to  pay  the  draft.  They  did  not  pay  it,  and  in  the  course 
of  a  correspondence  which  followed  between  appellee  and 
appellants,  not  fully  disclosed  by  the  record,  appellants  on 
January  7,  1898,  wrote  to  appellee  as  follows: 

"  National  Stock  Yards,  III.,  Jan.  5,  1898. 
Rob't  L.  Greer,  Esq.,  Rushville,  111. 

Dear  Sir  : — Replying  to  your  letter  of  the  2d  inst.,  we 
beg  to  say  that  we  do  not  yet  know  to  whom  this  money 
you  speak  of  and  the  horses  and  mules  belong.  We  are 
ready  to  account  for  this  business  as  soon  as  you  and  Mr. 
Maxwell  agree  between  yourselves.  We  do  hot  feel  that 
we  can  pay  it  to  you  until  Mr.  Maxwell  tells  us  to  do  so,  as 
the  business  has  always  been  done  upon  his  order.  The 
balance  of  credit  in  this  account  with  everything  sold  is 
$296.30. 
Awaiting  your  further  favors,  we  remain, 

Yours  truly, 

Campbell,  Reid  &  Newgass, 
per  W.  C.  Keeler." 

TJpon  receipt  of  this  letter  by  appellee  the  following  draft 

was  drawn : 

296.30.  Rushville,  III.,  Jan.  7th,  1898. 

At  sight,  pay  to  the  order  of  Bank  of  Rushville,  for  R.  L. 


((  c. 


Fourth  District — August  Term,  1898.     109 

R  St.  L.  Con.  Ry.  Co.  v.  City  of  E.  St  Louis. 

Greer,  two  hundred    ninety-six  and  30-100  dollars,  with 
exchange  and  charges,  value  received,  and  charge  the  same 
to  Thos.  Maxwell,  Sr. 
To  Campbell,  Reid  &  Newgass,  Nat'l  Stock  Yards,  III." 

This  draft  was  in  due  course  presented  to  appellants  for 
payment,  and  payment  of  it  was  also  refused. 

The  drafts  are  both  payable  to  the  order  of  Bank  of  Rush, 
ville,  and  not  indorsed  by  it.  True  they  are  payable  to  ther 
Bank  of  Rushville  for  use  of  appellee,  but  the  legal  title  to 
them  is  in  the  Bank  of  Rushville.  Ridgely  National  Bank 
V.  Patton  &  Hamilton,  100  111.  479. 

If  this  account  belonged  to  Maxwell  before  the  settle- 
ment, then  it  was  not  ^^  transferred  and  assigned  "  to  appel- 
lee by  the  settlement,  draft,  and  letter  of  Maxwell  attached 
to  the  draft. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 


East  St.  louis  Connecting  Railway  Co.  v.  The  City  of 

East  St.  Lonis. 

1.  Injunctions— 12e«ftvt»tnflf  the  Breach  of  a  ContracL—An  injunc- 
tion restraining  the  breach  of  a  contract  is  a  negative,  specific  enforce- 
ment of  that  contract.  The  jurisdiction  of  equity  to  grant  such  an 
injunction  is  substantially  coincident  with  its  jurisdiction  to  compel  a 
specific  performance.  Both  are  governed  by.  the  same  doctrines  knd 
rules.  It  may  be  stated  as  a  general  proposition,  that  whenever  the 
contract  is  one  of  a  class  which  will  be  affirmatively,  specifically  en- 
forced, a  court  of  equity  will  restrain  a  breach  by  injunction  if  that  is 
the  only  practical  mode  of  enforcement  which  its  terms  permit. 

2.  Same — Compelling  the  Specific  Performance  of  Contracts,— T\\e 
City  of  Blast  Louis  granted,  by  ordinance,  the  right  of  way  in  certain 
streets  to  a  railway  company,  and  afterward,  on  the  same  day,  repealed 
such  ordinance  and  ordered  the  money  which  had  been  paid  to  it  by  the 
railway  company  refunded.  After  an  acquiescence  in  such  revocation 
for  more  than  ten  years  from  the  passage  of  the  ordinance  granting  the 
right  and  the  one  revoking  it,  no  attempt  having  been  made  to  exercise 
the  right,  nor  any  expenditure  on  the  faith  of  such  grant,  but  apparent 
acquiescence  in  the  action  of  the  council  revoking  the  grant,  during 
which  time  the  city  had  doubled  in  population,  and  been  incorporated 
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under  the  general  law,  its  streets  extended,  a  public  school  building 
erected  at  a  cost  of  $50,000,  abutting  upon  one  of  the  streets  embraced 
in  the  grant  of  the  right  of  way*  and  many  private  residences  erected 
along  those  streets,  and  occupied  by  citizens  of  the  municipality.  Held, 
that  to  enforce  this  specific  performance  of  the  contract  now  by 
injunction  would  interfere  with  public  interests. 

3,  Specific  Performance— iVb?  a  Matter  of  Righi.^X  party  can  not, 
as  a  matter  of  right,  have  a  contract  specifically  enforced  in  equity; 
the  exercise  of  this  power  rests  in  the  sound  discretion  of  the  court,  in 
view  of  the  terms  of  the  contract,  and  the  surrounding  circumstances. 
No  positive  rule  can  be  laid  down  by  which  the  action  of  the  court  is  to 
be  governed  in  such  cases. 

Bill  for  Injnnction,— Trial  in  the  Circuit  Court  of  St.  Clair  County; 
the  Hon.  Martin  W.  Schaeffer,  Judge,  presiding.  Hearing  and  bill 
dismissed;  appeal  by  complainants.  Heard  in  this  court  at  the  August 
term,  1893.    Affirmed.    Opinion  filed  March  10,  1899. 

Charles  W.  Thomas,  attorney  for  appellant,  contended 
that  ordinance  483  was  an  irrevocable  grant  and  after  its 
acceptance  by  the  complainant  and  the  payment  by 
complainant  of  the  consideration  named  in  it,  the  grant  was 
no  longer  subject  to  revopation.  City  of  Quincy  v.  Bull, 
106  111.  337;  Chicago  Mun.  Gas  Lt.  Co.  v.  Town  of  Lake, 
130  111.  43. 

B.  H.  Canby  and  Forman  &  Browning,  attornej^s  for  ap- 
pellee. 

It  is  the  settled  doctrine  in  this  State  that  a  party 
can  not,  as  a  matter  of  right,  have  a  contract  specifically 
enforced  in  equity,  but  that  the  exercise  of  this  power  rests 
in  the  sound  discretion  of  the  court,  in  view  of  the  terms 
of  the  contract,  and  the  surrounding  circumstances.  Mo- 
Cabe  V.  Crosier,  69  111.  501;  C,  B.  &  Q.  R.  R.  Co.  v.  Reno 
et  al.,  113  111.  39;  Phelps  v.  I.  C.  R.  R.  Co.,  63  111.  468;  Chi- 
cago Mu.  Gas  Light  Co.  v.  Town  of  Lake,  130  111.  42. 

In  Pomeroy's  Equity  Jurisprudence,  Sec.  1341,  it  is  said  : 

"  An  injunction  restraining  the  breach  of  a  contract  is  a 
negative  specific  enforcement  of  that  contract.  The  juris- 
diction of  equity  to  ^rant  such  an  injunction  is  substantially 
coincident  with  its  jurisdiction  to  compel  a  specific  per- 
formance.    Both  are  governed  by  the  same  doctrines  and 
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rules.  It  may  be  stated  as  a  general  proposition  that 
whenever  the  contract  is  one  of  a  class  which  will  be 
affirmatively,  specifically  enforced,  a  court  of  equity  will 
restrain  a  breacn  by  injunction  if  this  is  the  only  practical 
mode  of  enforcement  which  its  terras  permit."  Approved 
in  S.  Chicago  Ey.  Co.  v.  Calumet  Ry.  Co.,  171  111.  391. 

Mr.  Justice  Ckeighton  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  chancery,  in  the  St.  Clair  Circuit  Court, 
by  appellant  against  appellee,  praying  for  injunction, 
restraining  appellee,  its  officers,  agents  and  employes  from 
preventing,  or  in  any  manner  interfering  with  appellant  in 
the  construction  and  laying  of  a  railroad  track  in  certain  of 
appellee's  streets.  At  the  February  term,  1898,  the  cause 
was  heard,  on  bill,  answer,  replication  and  oral  evidence, 
and  resulted  in  an  order  deny ing  the  injunction  and  dismiss- 
ing appellant's  bill,  at  its  costs.  Appellunt  appeals  and 
assigns  as  error  that  the  Circuit  Court  erred  in  dismissing 
its  bill,  and  in  not  decreeing  an  injunction  as  prayed. 

On  the  6th  day  of  April,  1897,  appellee,  the  City  of  East 
St.  Louis,  passed  ordinance  No.  4S3,  as  follows : 

"An  ordinance  granting  the  ri^ht  of  way  in  certain 
streets  therein  named  to  the  Belleville  City  Railway  Com- 
pany and  East  St.  Louis  Connecting  Railway  Company. 

"Be  it  ordained  by  the  City  Council  of  the  City  of  East 
St.  Louis: 

"Section  1.  That  in  consideration  of  the  sum  of  three 
hundred  (fSOO  dollars  to  be  paid  to  the  city  treasurer 
within  thirty  (^0)  days  after  the  passage  of  this  ordinance, 
by  the  Belleville  City  Railway  Company  and  the  East  St. 
Louis  Connecting  Railway  Company,  or  either  of  them, 
there  is  hereby  granted  to  said  companies  jointly  and  to 
each  of  them  severally  the  right  to  construct  and  maintain 
one  single  or  double  track  railway,  with  necessary  turnouts, 
in,  along  and  upon  the  street  in  Illinois  City  lying  next  to 
and  north  of  Blocks  59,  11,  12,  13,  14,  15,  16,  17,  18,  19  and 
20,  from  its  most  eastern  to  its  most  western  extremity; 
and  also  in,  along  and  upon  the  street  in  said  city  of  East 
St.  Louis,  known  as  Second  street  or  New  Second  street,  as 
said  street  appears  upon  a  plat  recorded  in  the  recorder's 
office  of  St.  Clair  county,  Illinois,  in  plat  book  "A,"  on 
pages  227  and  228,  from  the  northern  extremity  of  said 
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Second  street  to  its  junction  with  St.  Louis  avenue;  and 
also  alon^,  in  and  upon  all  that  part  of  Illinois  avenue,  in 
said  city,  lying  west  of  the  east  line  of  said  Second  street; 
and  also  the  right  to  construct  and  maintain  such  railway 
across  any  and  all  streets  which  it  may  be  necessary  to 
cross  in  order  to  follow  the  route  hereinbefore  indicated; 
and  also  the  right  to  construct  and  maintain  such  railway 
in,  along  and  upon  a  strip  of  land  28  feet  wide  lying  south 
of  andr  ad  joining  the  Chicago  &  Alton  Railroad  Company's 
depot  grounds  in  the  Ferry  Division  to  said  city;  and  also 
^  in,  along  and  upon  Wiggins  street  in  said  division,  and  across 
*so  much  of  Second,  Third  and  Fourth  streets,  in  said  di- 
vision, as  lies  between  said  strip  and  Wiggins  Ferry  street 
aforesaid. 

"  Sec.  2.  This  ordinance  shall  be  in  force  from  after  its 
passage,  but  unless  the  payment  hereinbefore  mentioned  is 
made  as  required  this  ordinance  shall  be  void." 

This  ordinance  was  published  on  the  8th  day  of  April, 
1887,  and  at  the  hour  of  11  o'clock  a.  m.  of  that  day,  after 
the  newspaper  containing  the  publication  was  issued,  the 
companies  named  in  the  ordinance  paid  to  the  city  treasurer 
the  three  hundred  dollars  ($300)  and  took  his  receipt  there- 
for. Afterward,  on  the  same  day,  the  city  council  passed 
the  following  ordinance : 

"  An  ordinance  repealing  ordinance  No.  483,  entitled  'An 
onlinance,'  granting  the  right  of  way  in  certain  streets 
therein  named  to  the  BellevUle  City  Railway  Company  and 
the  East  St.  Louis  Connecting  Railway  Companj^  alleged 
to  have  been  passed  and  approved  April  6,  1887%: 

"  Be  it  ordained  by  the  city  council  of  the  city  of  East 
St.  Louis : 

"  Section  1.  That  ordinance  No.  483,  entitled  *  An  ordi- 
nance granting  the  right  of  way  in  certain  streets  therein 
named  to  the  Belleville  Railway  Company  and  the  East  St. 
Louis  Connecting  Railway  Company,  alleged  to  have  been 
passed  and  approved  April  6th,  1887,  be  and  the  same  is 
hereby  repealed.' 

"  Sec.  2.  That  this  ordinance  be  in  full  force  and  effect 
from  and  after  its  passage  and  promulgation. 

"  Sec.  3.  That  the  city  clerk  or  mayor  is  instructed  to 
have  this  ordinance  promulgated  and  published  in  the  East 
St.  Louis  Gazette  at  once." 

This  ordinance  was  duly  published  on  the  9th  day  of 

April,  1887. 
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On  the  14rth  day  of  April,  1887,  the  city  council  of  said 
city  passed  a  resolution  directing  the  city  treasurer  to 
return  to  said  companies  the  three  hundred  dollars  ($300), 
with  legal  interest  from  the  date  of  payment,  and  empow- 
ering the  mayor  to  attend  to  the  enforcement  of  the  res- 
olution. 

On  the  25th  day  of  February,  1893,  the  Belleville  City 
Sailway  Company,  for  a  valuable  consideration,  waived 
and  released  all  the  rights  and  privileges  it  had  acquired 
under  the  first  ordinance  to  the  complainant,  and  agreed 
not  to  use  or  exercise  the  same. 

Some  time  in  the  month  of  October,  1897,  appellant  began 
to  construct  its  railroad  upon  some  of  the  streets  claimed 
to  be  embraced  in  the  ordinance,  and  appellee  interfered  by 
force  and  prevented  appellant  from  proceeding,  and  there- 
upon the  bill  in  this  case  was  filed. 

Appellant  contends  ''that  this  was  a  sale  of  a  right  for 
a  money  consideration,  and  no  limitation  as  to  the  time  was 
put  upon  its  exercise."  In  effect  the  contention  is,  that 
the  transaction  between  the  city  council  and  appellant  was 
a  sale,  by  the  city  to  appellant,  of  the  right  to  construct 
and  maintain  a  railway  upon  certain  public  streets,  at  any 
time  in  the  future  that  appellant  might  see  fit  to  do  so; 
that  the  city  council  ha4  full  power  to  make  such  sale  and 
bind  the  city  indefinitely  thereby;  that  the  ordinance  revok- 
ing the  right  is  without  power  and  void,  and  that  neither 
the  revoking  ordinance  nor  the  lapse  of  time  furnish  any 
justification  for  refusing  to  allow  appellant  to  now  enter 
and  enjoy  the  privilege. 

If  there  is  any  valid  contractual  relation  now  existing 
between  appellant  and  appellee,  it  is,  in  effect,  an  agree- 
ment on  the  part  of  appellee  to  permit  appellant  to  con- 
struct and  maintain  a  railway  upon  the  streets  named. 

The  bill  charges  that  on  the day  of  October,  1897, 

appellant  '^  began  to  construct  the  railway  in  and  upon  one 
of  the  streets  in  the  said  ordinance  mentioned,  and  the  said 
city  by  its  police  and  employes  and  agents  compelled  the 

Vol.  LXXXI  • 
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servants  of  your  orator  to  desist  from  their  Avork  in  that 
behalf,  and  would  not  allow  them  or  anv  of  them  to  take 
their  work  in  that  behalf,  andnvould  not  allow  them,  or  any 
of  them,  to  take  steps  neces.sary  to  construct  said  railway, 
and  threatened  your  orator's  servants  with  arrest  and 
violence  unless  they  desisted  from  such  work;  that  said 
J  city,  through  its  police  and  officers  and  agents,  threatens  to 
prevent  by  force  the  exercise  by  your  orator  of  the  rights, 
privileges  and  licenses  granted  to  it  by  said  ordinance,  and 
unless  the  said  city  is  enjoined  from  so  doing,  it  will  so  pre- 
vent your  orator  and  do  injury  to  your  orator  that  will 
be  irreparable  and  not  susceptible  of  computation,  and  will 
make  necessary  a  large  number  of  suits  at  law." 

This  bill  is  so  far  in  the  nature  of  a  bill  for  specific  per- 
formance that  we  feel  called  upon  to  apply,  in  this  case,  the 
doctrines  and  rules  applicable  to  such  bills.  In  Pomeroy's 
Equity  Jurisprudence,  Sec.  1341,  it  is  said  : 

"An  injunction  restraining  the  breach  of  a  contract  is  a 
negative  specific  enforcement  of  that  contract.  The  juris- 
diction of  eouity  to  grant  such  an  injunction  is  substan- 
tially coincident  with  its  jurisdiction  to  compel  a  specific 
performance.  Both  are  governed  by  the  same  doctrines  and 
rules.  It  may  be  stated  as  a  general  proposition,  *  that  when- 
ever the  contract  is  one  of  a  class  which  will  be  affirm- 
atively, specifically  enforced,  a  court  of  equity  will  restrain 
a  breach  by  injuncti9n  if  this  is  the  only  practical  mode  of 
enforcement  which  its  terms  permit.' " 

In  Chicago  Mun.  Gas  Light  Co.  v.  Town  of  Lake,  130 
111.  42,  the  Town  of  Lake  had  entered  into  a  contract  with 
the  Chicago  Municipal  Gas  Light  Co.,  whereby  it  had 
granted  to  said  company  the  right  to  lay  and  maintain  gas 
mains  and  pipes  in  the  public  streets.  The  gas  company 
commenced  to  lay  its  pipes  on  one  of  the  streets  embraced 
within  the  terms  of  the  contract,  and  the  police  of  the 
town,  acting  under  authority  of  the  board  of  trustees, 
forcibly  prevented  the  servants  of  the  company  from  pro- 
ceeding with  the  work.  Thereupon  the  company  filed  a 
bill  in  chancery,  the  object  of  which  was  to  enjoin  the 
town  from  interfering    with  the  progress   of  the  work. 
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The  court  says :  "  The  bill  of  complaint  in  this  case,  though 
not  strictly  a  bill  for  specific  perforraance  of  a  contract,  is, 
in  substance,  a  bill  of  that  kind,"  and  the  court  there  quotes 
with  approval  what  we  have  above  quoted  from  Pomeroy. 

It  is  the  settled  doctrine  in  this  State  that  a  party  can 
not,  as  a  matter  of  right,  have  a  contract  specifically 
enforced  in  equity,  but  that  the  exercise  of  this  power  rests 
in  the  sound  discretion  of  the  court,  in  view  of  the  terras 
of  the  contract  and  the  surrounding  circumstances.  Phelps 
V.  I.  C.  R.  R.  Co.,  63  111.  468;  McCabe  v.  Crosier,  69  111.  501; 
Ralls  v.  Ralls,  82  111.  243;  Beach  v.  Dyer,  93  111.  295;  Het- 
field  V.  Willey,  105  111.  286.  In  C,  B.  &  Q.  R.  R.  Co.  v. 
Reno,  113  111.  39,  it  is  held  that  no  positive  rule  can  be  laid 
down  by  which  the  action  of  the  court  shall  be  governed  in 
such  cases,  but  that  a  bill  for  the  specific  performance  of  a 
contract  is  addressed  to  the  sound  discretion  of  the  court, 
and  that  relief  will  not  be  granted,  as  a  matter  of  course, 
althouofh  a  lej]:al  contract  mav  be  shown  to  exist.  It  will 
not  be  granted  where  it  would  be  inequitable  to  do  so,  nor 
where  to  do  so  would  interfere  with  public  interests.  The 
evidence  shows  that  during  all  the  time  for  more  than  ten 
years  after  the  passage  of  the  ordinance  granting  the  right 
and  the  one  revoking  the  grant,  neither  appellant  nor  its 
co-grantee  made  any  attempt  to  exercise  the  rights  now 
claimed,  nor  made  any  expenditure  on  the  faith  of  the 
grant,  but  apparently  during  all  that  long  period  acquiesced 
in  the  action  of  the  city  council  revoking  the  grant.  Dur- 
ing that  time  the  city  has  doubled  its  population;  has  be- 
come incorporated  under  the  general  law,  the  streets  have 
been  extended,  the  city  has  erected,  at  a  cost  of  $50,000,  a 
public  school  building  abutting  upon  one  of  the  streets  em- 
braced in  the  grant,  and  many  private  residences  have  been 
erected  along  these  streets  and  are  occupied  by  citizens  of 
the  city. 

The  court  will  not  decree  specific  performance  of  a  con- 
tract grossly  unequal  in  its  terms,  nor  where  the  complain- 
ant has  been  guilty  of  laches^  and  by  lapse  of  time  such 
changes  in  conditions  have  taken  place  as  to  make  the 
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enforcing  of  performance  an  injustice.  Taylor  v.  Merrill,  65 
111.  52;  Iglebart  v.  Gibson,  56  III.  81;  Kimball  v.  Tooke,  7o 
111.  553;  Beach  v.  Dyer,  93  111.  295. 

We  regard  the  money  consideration  paid  for  the  granted 
right  as  merely  nonynal.  The  substantial  consideration 
must  have  been  the  anticipated  advantage  to  the  city  and 
the  public  to  result  from  the  building  and  maintaining  of 
the  proposed  railroad.  The  delay  for  so  many  years  to 
build  the  railroad  was  gross  laches.  The  conditions  of  the 
city  greatly  changed  during  that  long  delay.  To  decree  spe- 
cific performance  at  this  late  date  would  be  inequitable  and 
unjust,  and  would  also  interfere  with  public  interests.  The 
decree  of  the  Circuit  Court  is  afSrmed. 


Dan  Sherrod^  J.  W.  Sherrod  and  J.  W.  Mitchell  t.  T.  W. 

Ozment. 

1.  Exception — Must  he  Taken,  etc, — Where  no  exceptions  are  taken 
to  the  rulings  of  the  trial  court,  such  rulings  can  not  be  questioned  in 
the  Appellate  Court 

Assumpsit.— Trial  in  the  Circuit  Court  of  Saline  County,  on  appeal 
from  a  justice  of  the  peace;  the  Hon.  Alonzo  K.  Vickers,  Judge,  pre- 
siding. Finding  and  judgment  for  plaintiff;  appeal  by  defendants. 
Heard  in  this  court  at  the  August  term,  1898.  ^  Affirmed.  Opinion  filed 
March  10,  1899. 

R.  S.  Marsh  and  Williford  &  Thompson,  attorneys  for 
appellants. 

Lewis,  Somers  &  Capel,  attorneys  for  appellee. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

In  this  case  appellee  makes  the  point  that  the  bill  of 
exceptions  shows  no  exceptions  taken  to  the  rulings  of  the 
court,  or  to  the  judgment  rendered.  Appellants'  assign- 
ments of  error  are  as  follows : 
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First  Assignment.  That  the  coart  refused  to  allow  de- 
fendants to  dismiss  their  appeal. 

No  motion  of  this  character  appears  in  the  clerk's  record 
to  have  been  made.  In  the  bill  of  exceptions  the  following 
appears:  ^Be  it  remembered  that  at  the  September  term 
of  this  court,  and  before  T.  W.  Ozment  was  made  a  party 
plaintiff  to  this  suit,  the  said  defendants,  by  their  attorney, 
appeared  and  made  a  motion  asking  that  the  defendants  be 
allowed  to  dismiss  their  appeal;  the  said  motion  was  by  the 
court  denied." 

As  no  exception  appears  to  have  been  taken  to  this  ruling 
of  the  court,  it  is  not  before  us  for  review. 

Second  Assignment.  That  the  court  suffered  the  name  of 
John  W.  Bussell,  plaintiff  in  the  original  suit,  to  be  erased 
and  the  name  of  T.  W.  Ozment  substituted  as  party 
plaintiff,  over  the  objections  of  the  defendants. 

Neither  the  record  nor  the  bill  of  exceptions  shows  any 
exceptions  taken  to  the  ruling  of  the  court  allowing  the 
substitution  of  the  n$ime  of  T.  W.  Ozment  as  plaintiff  in 
the  place  of  John  W.  Russell.  There  is  nothing  then  in  the 
second  assignment  of  errors  before  this  court  for  review. 

Third  Assignment.  That  the  judgment  of  the  court  is 
contrarv  to  and  against  the  law  and  the  evidence  in  the  case. 

In  this  case  a  jury  was  waived  and  trial  by  the  court. 
Judgment  was  given  for  plaintiff  for  $85  and  costs  of  suit. 
The  record  of  the  clerk  is  as  follows:  *'  To  the  rendition 
of  which  said  judgment  the  defendants,  by  their  attorneys, 
now  excepts  and  prays  an  appeal,"  etc..  The  bill  of  ex- 
ceptions does  not  show  any  exception  to  the  finding  of  the 
court  or  to  the  judgment,  and  no  motion  for  a  new  trial. 

The  record  of  the  clerk  of  an  exception  to  the  judgment, 
when  the  case  is  tried  by  the  court,  and  no  motion  made 
'  for  a  new  trial,  is  not  sufficient  to  bring  it  before  an  appel- 
late court  for  review.  This  point  was  decided,  after  full 
discussion,  in  Fireman's  Ins.  Co.  v.  Peck,  126  111.  493. 

There  is  nothing  then  before  this  court  for  review. 
Judgment  afiirmed. 
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Samnel  Tarrant  et  al.  y.  X.  H.  Eelly^  Adm'r  de  bonis  non, 

1.  Widow's  AwABD—W?ien  Lost  by  Laches,— While  there  is  no  stat- 
ute of  limitations  directly  applicable,  the  courts  of  this  State  have,  by 
analogy,  adopted  the  period  of  seven  years  as  the  time  within  which 
proceedin)];8  for  the  enforcement  of  a  claim  by  a  widow  for  her  award 
must  be  commenced  after  the  grant  of  letters  of  administration,  unless 
the  delay  is  satisfactorily  explained. 

Bill  for  Partition.— Trial  in  the  Circuit  Court  of  Effingham  County; 
the  Hon.  Wiluam  M.  Fabmbb,  Judge,  presiding.  Decree  for  complain- 
ants: error  by  defendant.  Heard  in  this  court  at  the  Aug^t  term,  1898. 
Affirmed.    Opinion  filed  March  17,  1899. 

Chas.  H.  Kelly  and  E.  N.  Rinehart,  attorneys  for  plaint- 
iffs in  error;  Wright  Bros.,  of  counsel. 

Before  a  widow  becomes  a  creditor  in  regard  to  her 
award,  so  as  to  authorize  the  sale  of  land  to  pay  it,  she  must 
elect  to  take  at  least  a  part  of  such  award  in  money.  Sec. 
75,  Chap.  3,  Starr  &  Curtis;  Cruce  v.  Cruce,  21  111.  46;  Stunz 
V.  Stunz,  131  111.  210;  Rector  v.  Reavill,  3  111.  App.  232. 

She  has  a  right  to  waive  all  or  any  part  of  her  award. 
Moore  v.  Sweeney,  28  111.  App.  547;  Weaver  v.  Weaver, 
109  111.  225. 

The  statute  allowing  it  is  for  her  benefit;  her  creditor 
could  not  assert  it  nor  compel  her  to  assert  it  for  him. 
Moore  v.  Sweeney,  28  App.  551. 

If  she  intends  to  enforce  it  she  must  take  the  proper  steps 
within  a  reasonable  time  or  she  may  be  deemed  to  have 
waived  it.  Moore  v.  Sweeney,  Id.;  Furlong  v.  Riley,  103 
111.  632. 

R.  0.  Harrah  and  S.  F.  Gilmore,  attorneys  for  defend- 
ant in  error. 

An  order  of  the  court  approving  an  award  by  appraisers 
to  the  widow  of  the  decedent  is  a  judgment  against  the 
estate  in  her  favor  for  the  amount  so  awarded.  Mitchell 
V.  Mayo,  Adm'r,  etc.,  16  111.  83;  Wheeler  v.  Dayvson,  63 
111.  57. 
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It  is  the  same  as  the  allowance  of  a  claim  by  any  cred- 
itor against  the  estate.    Marshall  v.  Cose,  86  111.  376. 

When  there  is  none  of  the  enumerated  property  the 
widow  is  entitled  to  money  in  lieu  thereof,  without  any  af- 
firmative action.  The  order  approving  the  award  is  in  effect 
the  allowance  of  a  claim,  or  judgment  for  the  amount;  the 
claim  is  against  the  estate  of  her  deceased  husband.  If  there 
is  no  estate  she  can  not  enforce  its  collection;  if,  after  taking 
some  personal  property,  nothing  remains  of  the  estate  except 
land,  the  residue  of  her  award  is  a  subsisting  claim  against 
the  estate,  for  the  payment  of  which  the  land  of  the  dece- 
dent may  be  sold.  Ross  v.  Smith,  47  111.  App.  197;  Deltzer 
et  aL  V.  Scheuster,  87  111.  304;  Rector  v.  Reavill,  3  111.  App. 
232;  Gooding  v.  King,  30,  111.  App.  169. 

ZachescsLii  not  be  imputed  to  a  creditor  seeking  to  enforce 
the  collection  of  a  claim  allowed  against  a  decedent's  estate 
by  the  sale  of  lands  after  the  lapse  of  seven  years  from  the 
date  of  the  issuance  of  letters  of  administration,  where  all 
the  land  was  incumbered  with  homestead  and  dower,  and 
where,  if  forced  to  sale  thus  incumbered,  it  would  result  in  a 
sacrifice  of  the  estate.  Judd  v.  Ross  et  al.,  146  111.  49; 
Bursen  v.  Goodspeed,  60  111.  277. 

Statement  of  the  Case. — On  the  17th  day  of  August, 
1886,  Leonard  Tarrant  died  seized  of  112  acres  of  land, 
sought  to  be  partitioned  by  the  plaintiffs  in  error.  This 
land  constituted  the  homestead  of  the  said  Leonard  Tar- 
rant at  the  time  of  his  death,  and  continued  to  be  so 
occupied  by  his  widow,  Sarah  Tarrant,  up  to  the  time  of 
her  death,  March  31,  1896. 

Bv  the  last  will  of  said  Leonard  Tarrant  all  his  estate  was 
devised  to  his  widow,  Sarah,  to  hold  during  her  natural  life, 
with  remainder  to  his  heirs.  She  probated  the  will,  and  on 
the  20th  day  of  September,  1886,  took  out  letters.  Sub- 
sequently she  filed  inventory,  appraisement  bill  and  sale  bill, 
and  gave  notice  of  the  probating  of  claims  against  said 
estate.  The  appraisers  awarded  the  widow  $472,  which  was 
approved  by  the  County  Court,  and  estimated  the  value  of 
the  personal  property  at  $226.75. 
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The  inventory  filed  by  the  widow  and  approved  by  the 
court  showed  that  all  of  the  real  estate  was  embraced  in  the 
homestead.  On  March  31,  1896,  the  administratrix  died, 
without  having  settled  the  estate. 

About  1890  Sarah  married  J.  M.  Renfro,  who  survived 
her,  and  took  out  letters  of  administration  on  her  estate. 
On  April  23,  1896,  M.  M.  Kelly  was  appointed  adminis- 
trator de  bojiis  non  of  the  estate  of  Leonard  Tarrant.  He 
tiled  his  account  as  such  administrator,  showing  a  balance 
due  on  the  widow's  award  to  Sarah  Tarrant,  after  exhausting 
the  personal  assets,  of  $230.27,  and  charging  interest  to  the 
amount  of  $142.43.  This  was  the  only  debt  claimed  against 
the  estate. 

Subsequently  the  defendant  in  error  filed  his  petition  in 
the  County  Court  praying  for  an  order  to  sell  the  land  to 
pay  the  debts  of  Leonard  Tarrant.  The  only  debt  claimed 
to  be  unpaid  was  a  balance  on  the  widow's  allowance  of 
$230.27.  Subsequently  the  heirs  of  Leonard  Tarrant  filed 
their  petition  in  the  Circuit  Court  of  Effingham  County  for 
petition  of  the  land  in  question,  making  M.  M.  Kelly,  ad- 
ministrator de  hrmis  non^  a  party  defendant.  lie  answered, 
setting  up  the  claim  for  the  unpaid  portion  of  the  widow's 
allowance,  and  praying  that  it  be  declared  a  lien  upon  the 
land,  or  if  the  land  /was  sold,  that  it  be  first  paid  out  of  the 
proceeds  of  sale. 

It  was  stipulated  that  the  decree  of  the  Circuit  Court 
reserving  the  right  to  appeal,  should  be  conclusive  as  to  the 
rights  of  the  respective  parties.  The  only  question  involved 
then  is  whether  the  allowances  of  the  award  is  a  subsisting 
lien  upon  the  real  estate  sought  to  be  partitioned. 

Mr.  Justice  Worthington  delivered  the  opinion  of  the 
court. 

That  the  award  was  in  the  first  instance  a  lien  is  not  dis- 
puted. It  is  claimed,  however,  that  the  widow  having 
failed  to  enforce  this  lien  for  nearly  ten  5^ears,  that  it  has 
been  lost  by  her  laches.  While  there  is  no  statute  of  lim- 
itations directly  applicable  to  this  class  of  cases,  still  the 
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courts  of  this  State  have,  by  analogy,  adopted  the  period  of 
seven  years  as  the  time  within  which  proceedings  for  the 
eaforcement  of  the  lien  must  be  commenced,  after  the  grant 
of  letters  of  administration,  unless  the  delay  is  satisfactorily 
explained.  In  McKean  v.  Vick,  108  111.  373,  it  is  said  :  "  It 
may  be  regarded  the  settled  doctrine  of  this  court,  that 
when  it  is  not  satisfactorily  explained,  delay  for  seven 
years  after  the  grant  of  letters  of  administration  in  pre- 
senting a  petition  of  this  character,  is  such  laches  as  will 
bar  any  relief  under  it."  Other  cases  to  the  same  effect 
might  be  cited. 

In  the  case  at  bar,  there  is  not  only  no  satisfactory  reason 
given  for  the  delay  of  nine  years,  but  there  is  the  testimony 
of  two  witnesses  to  the  eflfect  that  the  widow  in  her  lifetime 
said  that  all  she  wanted  was  her  living  out  of  the  place, 
and  the  taxes  paid.  By  the  will  of  her  husband  she  en- 
joyed all  his  property,  personal  and  real,  during  her  life. 
This  seems  to  have  been  all  that  she  desired  and  may  explain 
her  failure  to  seek  the  collection  of  her  unpaid  award.  We 
find  no  satisfactory  reason  for  holding  that  the  seven  years 
rule  should  not  be  applied  in  this  case. 

The  finding  and  judgment  of  the  Circuit  Court  is  there- 
fore reversed  and  the  case  remanded  for  further  proceedings 
not  inconsistent  with  this  decision* 


Geo.  W.BodrIek  and  John  M.  Buchanan  v.  The  People 
of  the  State  of  Illinois  for  the  use  of 
John  T.  Hudson. 

1.  Rbplkvin— ^n  Insufficient  Bond  Does  Not  Render  a  Good  One 
Invalid, — Where  a  sheriff  took  and  returned  with  his  writ  a  good  and 
sufficient  replevin  bond,  the  fact  that  an  imperfect  bond  was  also 
found  among  the  papem,  even  if  placed  there  by  the  sheriff  himself,  did 
not  render  the  good  bond  void,  nor  make  the  sheriff  liable  for  a  failure 
to  take  a  good  and  sufficient  bond. 

Aetion  to  Recover  Damages,  for  an  alleged  failure  on  the  part  of  the 
sheriff  to  take  and  return  a  sufficient  replevin  bond.    Trial  in  the  Cir* 
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cuit  Court  of  Lawrence  Ck>unty,  on  appeal  from  a  justice  of  the  peace; 
the  Hon.  Enoch  £.  Newlin,  Judge,  presiding.  Finding  and  judgment 
for  plaintiff;  api>eal  by  defendants.  Heard  in  this  court  at  the  August 
term,  1898.     Reversed.    Opinion  filed  March  10.  1^99. 

0.  J.  BoEDEN  and  S.  B.  Eowland,  attorneys  for  appellants. 
W.  F.  Foster  and  Gee  &  Barnes,  attorneys  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  a  suit  commenced  before  a  justice  of  the  peace, 
in  Lawrence  county,  against  the  sheriff  and  his  bondsmen, 
on  the  sheriflTs  official  bond,  to  recover  damages  for  an 
alleged  failure  on  the  part  of  the  sheriif  to  take  and  return 
a  sufficient  replevin  bond.  The  case  was  tried  in  the  Cir- 
cuit Court,  on  appeal,  by  the  court  without  a  jury,  and 
judgment  rendered  against  appellants  for  $100  damages 
with  costs  of  suit. 

To  the  February  term,  1897,  of  the  Lawrence  Circuit 
Court,  one  Thomas  Scranton  commenced  a  suit  in  replevin 
against  John  T.  Hudson,  and  placed  the  writ  in  the  hands 
of  Geo.  W.  Eodrick,  one  of  appellants,  to  serve. 

Rodrick  was  then  sheriff  of  Lawrence  county.  The  writ 
was  delivered  to  him  on  the  29th  day  of  August,  1896,  and 
thereupon  he  demanded  of  Scranton  a  replevin  bond. 
A  bond  was  presented  which  he  objected  to,  because  it  was 
not  in  proper  form,  and  another  bond,  good  and  sufficient, 
was  prepared,  executed,  delivered  and  accepted  by  him. 
He  then  served  the  replevin  writ,  taking  the  property  called 
for  in  it,  from  Hudson,  and  delivering  it  to  Scranton.  On 
September  1,  1896,  he  duly  returned  both  the  writ  and  the 
good  and  sufficient  replevin  bond  into  the  office  of  the  clerk 
of  the  Circuit  Court,  and  the  clerk  on  that  day  filed  the  bond 
and  placed  it  among  the  papers.  The  imperfect  bond  also, 
in  some  way  not  disclosed  by  the  evidence,  came  to  the 
bands  of  the  clerk  and  was  placed  among  the  papers,  but 
not  filed.  The  clerk  says  the  sheriff  must  have  handed  both 
bonds  in  together  and  that  may  be  the  way  it  occurred. 
Subsequently  Scranton  dismissed  his  replevin  suit,  and 
failed  to  return  to  Hudson  the  property  replevied. 
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Thereafter  Hadson  instituted  against  the  sheriff  and  his 
bondsmen,  on  the  sheriff^s  official  bond,  the  suit  now  before 
us. 

It  is  conclusively  shown  by  the  evidence  and  not  disputed^ 
that  the  sheriff  did,  at  the  time,  take  and  return  with  his 
writ  a  good  and  sufficient  replevin  bond,  which  was  pro- 
duced from  the  files,  on  the  trial,  bearing  the  file  mark  of 
the  clerk,  of  the  proper  date,  and  fully  identified. 

The  fact  that  an  imperfect  bond  was  also  found  among 
the  papers,  even  if  placed  there  by  the  sheriff  himself,  did 
not  render  the  good  bond  void,  nor  make  the  sheriff  liable 
for  failure  to  take  good  and  sufficient  bond. 

Upon  the  undisputed  facts,  as  they  appear  in  the  record 
in  this  case,  the  law  is  with  appellants. 

The  judgment  of  the  Circuit  Court  is  reversed. 


William  T.  Ingram  v.  Thomas  Beiman. 

1.  Burden  of  Proof— C/ncter  Verified  Pleas, — Under  a  verified  plea 
denying  the  execution  of  the  instrument  sued  upon,  the  execution  of 
each  instrument  must  be  proven  as  at  common  law,  before  it  can  be 
read  in  evidence,  but  the  common  law  never  required  the  execution  of 
an  instrument  to  be  proven  by  evidence  which  could  not  be  rebutted,  or 
beyond  all  reasonable  doubt. 

2.  Evu^ENCR — Under  Pleas  Denying  the  Execution  of  Written  In- 
struments.— ^Where  the  execution  of  an  instrument  sued  on  is  denied  by 
a  verified  plea,  evidence  should  be  adduced,  which,  if  uncontradicted, 
would  be  sufficient  to  satisfy  all  reasonable  minds  that  the  instrument 
was  in  some  way  executed  by  the  person  by  whom  it  purports  to  have 
been  made. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Jack- 
son County;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Verdict 
and  judgment  for  p1ainti£f;  error  by  defendant.  Heard  in  this  court  at 
th^  August  term,  1898.    Affirmed.    Opinion  filed  March  10,  1899. 

Statement  of  the  Case. — November  9,  1895.  defendant 
in  error  loaned  to  George  W.  Hill  $500,  and  for  it  Hill 
broaght  and  delivered  to  him  a  note  of  that  date  for  that 
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sum,  payable  to  the  order  of  defendant  in  error,  twelve 
months  after  date,  with  interest  at  seven  per  cent  per  an- 
num, purporting  to  be  signed  by  plaintitf  in  error,  Geo. 
W.  Hill  and  Hill  &  Martin,  in  the  order  stated.  Hill  was 
a  son-in-law  of  plaintiff  in  error,  and  was  a  copartner  of 
James  H.  Martin. 

August  15,  1896,  Hill  paid  $100  on  the  note,  and  after 
that  paid  the  interest  on  it  to  November  9,  1896,  and  both 
payments  were  duly  indorsed  thereon.     Hill  has  since  died. 

Suit  having  been  brought  on  the  note  against  plaintiff  in 
error  alone,  he  interposed  a  plea  duly  verified,  denying  the 
execution  of  it,  with  a  further  plea,  which  it  is  unnecessary 
to  notice. 

Issue  having  been  joined,  the  cause  was  tried  by  a  jury, 
who  returned  a  verdict  for  $439.85  in  favor  of  defendant  in 
error,  on  which,  after  overruling  a  motion  of  plaintiff  in 
error  for  a  new  trial,  the  court  rendered  judgment. 

E.  J.  Stephens,  attorney  for  plaintiff  in  error. 

A.  B.  Garrett,  attorney  for  defendant  in  error. 

Mr.  Justice  Bioelow  delivered  the  opinion  of  the  court. 

The  grounds  of  error  relied  upon  for  a  reversal  of  the 
judgment  are,  the  admission  of  improper  evidence  on  behalf 
of  plaintiff  below,  the  giving  of  improper  instructions  asked 
by  plaintiff;  and  that  the  verdict  is  contrary  to  both  the 
law  and  the  evidence,  as  well  as  to  the  weight  of  the  evi- 
dence. 

The  first  point  made  is,  (in  the  language  of  counsel) : 
"  Under  a  verified  plea  denying  the  execution  of  the  instru- 
ment sued  upon,  its  execution  must  be  proven  as  at  common 
law  before  it  can  be  read  in  evidence."  A  number  of 
authorities  are  cited  and  many  others  might  be  adduced, 
sustaining  the  proposition,  but  none  are  needed.  The  prop- 
osition is  axiomatic;  but  the  common  law  never  required 
the  execution  of  an  instrument  to  be  proven .  by  evidence 
that  could  not  be  rebutted,  or  beyond  all  reasonable  doubt. 
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before  it  could  be  read  to  the  jury.  What  it  required  was, 
that  evidence  should  be  adduced  which,  if  uncontradicted, 
would  be  sufficient  to  satisfy  all  reasonable  minds  that  the 
instrument  was  in  some  way  executed  by  the  person  by 
whom  it  purports  to  have  been  made.  The  question  whether 
the  instrument  admitted  in  evidence  was  the  note  of  plaintiff 
in  error  was  for  the  jury  to  determine,  after  hearing  all  the 
evidence  on  both  sides,  while  the  question  for  the  court  to 
determine  was,  whether  there  was  evidence  already  before 
it  tending  to  prove  that  plaintiff  in  error  executed  the 
instrument.  Without  stating  here  what  the  evidence  before 
the  court  was,  we  think  it  sufficient  to  warrant  the  court  in 
admitting  the  note  in  evidence,  and  that  it  committed  no 
error  in  overruling  the  objection  of  defendant  below  to  its 
introduction. 

We  need  not  stop  to  inquire  whether  the  state  of  the 
pleadings  was  such  that  the  plaintiff  could  not  prove  a  rati- 
fication of  the  note  under  the  issues  made,  or  whether 
defendant  must  have  participated  in  the  consideration  in 
order  to  have  become  bound  by  the  ratification;  or  whether 
the  ratification  must  have  been  made  with  a  full  knowledge 
of  all  of  the  facts;  or  whether  a  ratification  is  not  to  be 
implied  from  a  doubtful  state  of  facts,  as  insisted  by  coun- 
sel for  plaintiff  in  error,  since  no  claim  was  or  is  made  by 
defendant  in  error  that  plaintiff  in  error  ratified  the  execu- 
tion of  the  note  by  some  other  party,  who  had  signed  his 
name  without  authority  to  do  so;  hence  the  authorities 
cited  by  counsel  in  support  of  the  several  contentions  need 
no  examination,  and  all  may  be  conceded  to  be  correct  for 
the  purposes  of  this  case. 

Plaintiff's  instructions,  all  of  which  were  severally  ob- 
jected to,  are  as  follows : 

"  I.  The  court  instructs  the  jury  that  it  makes  no  differ- 
ence whether  the  defendant,  Ingram,  signed  the  note  in 
question  as  principal  or  as  security;  his  liability  to  pay  the 
note  would  be  the  same,  in  either  case  (if  you  find  from  the 
weight  of  the  evidence  he  did  sign  the  note).  The  words 
above  in  parenthesis  being  added  oy  the  court  to  the  instruc- 
tion, as  requested. 
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"  II.  Tie  court  further  iustructs  you  in  this  case,  that 
if  you  believe  from  the  preponderance  of  the  evidence  that 
the  defendant,  Ingram,  placed  his  name  upon  the  note  in 
question,  either  as  principal  or  as  security,  or  if  you  believe 
from  the  evidence  that  he  consented  to  the  placing  of  his 
name  there  by  any  one  else,  then  your  verdict  should  be 
for  the  plaintiff. 

''  HI,  The  court  instructs  you  that  in  determining  where 
the  weight  or  preponderance  of  the  evidence  lies  in  this  case, 
you  have  a  right  to  take  into  consideration  all  the  facts  and 
circumstances  in  evidence,  together  with  the  conduct  of  the 
parties  to  this  suit  with  reference  to  said  note,  so  far  as  the 
same  has  been  shown  by  the  evidence. 

"  IV.  The  court  instructs  you  that  in  this  State  the  law 
permits  parties  to  contract  for  the  payment  of  interest  on 
money  at  the  rate  of  seven  per  centum  per  annum.  And 
the  court  further  instructs  you  that  the  payment  of  interest 
already  due  on  a  note,  and  the  acceptance  of  the  same  by 
the  holder  of  a  note,  where  the  rate  of  interest  is  lawful, 
such  payment  of  interest  does  not  constitute  usury,  nor 
does  it  constitute  such  compensation  for  extension  of  time 
as  would  release  securities  on  such  note." 

Defendant,  in  his  third  plea,  set  up  the  fact  that  he 
received  no  consideration  for  the  note,  and  followed  it  with 
some  evidence  to  sustain  the  averment,  and  what  use,  if  any, 
was  made  of  the  evidence  before  the  jury  to  make  it  neces- 
sary to  give  the  instruction  'we  have  no  means  of  knowing. 
The  instruction  embraced  a  correct  proposition  of  law,  and 
in  any  event  it  did  not  prejudice  defendant. 

The  objection  to  the  second  and  fourth  instruction  is, 
that  there  was  no  evidence  on  which  to  base  them.  The 
objection  is  not  well  taken. 

The  third  instruction  is  objected  to,  because  its  effect  was 
to  mislead  and  confuse  the  jury. 

We  think  the  jury  were  neither  confused  nor  misled  by 
it;  but  possibly  they  might  have  been,  had  the  instruction 
been  as  it  appears  in  the  abstract. 

The  court,  at  the  request  of  defendant,  gave  to  the  jury 
one  instruction  only,  and  it  so  completely  covered  the  law 
of  the  entire  case  made  by  the  evidence,  as  to  leave  the  jury 
in  no  doubt  as  to  their  duty,  whatever  the  other  instructions 
may  have  been,  and  it  is  as  follows : 
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"  Before  the  jury  would  be  warranted  in  finding  a  verdict 
for  the  plaintiff  you  must  believe  and  find,  from  the  weight 
or  preponderance  of  the  evidence,  that  defendant  Ingram 
actually  signed  or  authorized  the  signing  of  the  note  in 
question.  If  the  evidence  on  that  question  is  equally  bal- 
anced, your  verdict  should  be  for  the  defendant,  and  on  that 
question  the  note  itself  should  not  be  considered." 

It  is  insisted  by  counsel  for  plaintiff  in  error  that  there 
was  absolutely  no  evidence  before  the  jury  that  plaintiff  in 
error  executed  the  note.  No  one  testified  that  he  saw  the 
note  executed  or  that  the  signature  was  in  the  handwriting 
of  defendant.  Neither  did  any  witness,  not  even  defendant 
himself,  testify  it  was  not  his  signature;  and  although  one 
witness  was  called  by  the  defendant,  who, from  his  familiarity 
with  defendant's  handwriting,  certainly  ought  to  have 
known  and  been  able  to  state  distinctly  whether  it  was  his 
handwriting  or  not.  he  left  the  matter  in  doubt. 

Plaintiff  testified  that  the  morning  of  the  day  he  let  Hill 
have  the  money  he  brought  into  town  a  load  of  wheat  and 
saw  Hill  coming  from  the  direction  of  Dr.  Ingram's  office 
with  a  piece  of  paper  in  his  hand,  and  says:  ^' It  looked 
like  a  note  doubled  up.  I  went  right  from  there,  got  my 
money  for  the  load  of  wheat,  and  went  up  to  Mr.  Hill's 
office  and  let  him  have  the  monev  and  received  the  note." 
He  further  testified  that  afterward,  and  before  the  $100 
payment  was  made  on  the  note,  he  was  informed  by  certain 
parties  that  Hill  was  liable  to  fail,  and  for  that  reason  he 
called  on  Dr.  Ingram,  and  says :  "  I  took  the  note  to  Dr. 
Ingram's  office  and  presented  him  the  note,  and  said : 
'  Doctor,  is  that  your  note  or  Hill's  note ; '  and  he  said, 
*  Hill's  note,  and  I  am  security  on  it.'  That  is  just  exactly 
what  the  doctor  said."  He  further  testified  that  the  reason 
he  put  the  question  in  the  shape  he  did  was  because  Dr. 
Insrram's  name  is  first  on  the  note. 

Dr.  Ingram's  version  of  the  conversation  is  as  follows : 
"  I  never  saw  this  note  till  this  man  came  into  my  office 
and  said  to  me, '  I  have  come  to  see  you  about  your  note.^ 
1  said  to  him,  *  Have  you  got  a  note  on  me  ?'  and  he  said 
'  Yes.'    I  said, '  Where  did  you  get  it  ? '    '  From  Mr.  Hill.' 
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I  said,  *  What  did  you  give  Hill  for  it  ? '  He  ^id.  '  I  loaned 
him  some  money  for  it.'  I  said,  '  Have  you  got  the  note 
with  you  ? '  He  said, '  Yes.'  '  Let  me  see  it.'  He  then  took 
the  note  out  and  showed  it  to  me.  There  was  not  any  credits 
or  anything  on  it.  I  said,  'Mr.  Eeiman,  I  never  saw  this 
note  before ;  I  do  not  know  anything  about  it ;  you  say  you 
got  it  from  Mr.  Hill  ? '  '  Yes.'  I  said, '  You  take  it  and  go 
to  Mr.  Hill ;  I  do  not  know  anything  about  it ;,  I  never  saw 
it  before ;  I  never  got  no  money  from  you,  and  I  do  not 
owe  you  anything.' " 

Not  all  evidence  can  be  described  in  language ;  and  some- 
times matters  that  are  exceedingly  potential  when  seen, 
heard  or  felt,  lose  much  or  all  of  their  force  when  an 
attempt  is  made  to  portray  them  in  writing;  hence  those 
who  are  present  at  the  giving  of  testimony  bj'  witnesses 
who  disagree  are  in  a  much  better  condition  to  determine 
which  is  mistaken,  or  which  has  testified  falsely,  than  a  court 
is  which  has  only  a  written  or  printed  statement  of  what 
occurred  before  it.  All  of  the  evidence  except  the  note  was 
oral.  The  court  and  jury  heard  the  witnesses  testify,  and 
the  jury,  by  their  verdict,  have  determined  on  which  side 
the  evidence  preponderated,  and  the  Circuit  Court  being 
satisfied  with  its  determination,  we  are  unable  to  say  that 
both  are  wrong  and  that  the  verdict  is  unsupported  by  the 
evidence,  and  accordingly  the  judgment  is  afBrmed. 


J.  Walter  Rose  t.  The  People  of  the  State  of  Illinois 

ex  reK  Bertie  StanselK 

r 

1.  Bastardy — ProBecution  for,  a  Civil  Proceeding. — A  prosecution 
under  the  bastardy  act  is  a  civil  proceeding,  and  the  defendant  may 
waive  any  irregularity  in  process  or  preliminary  proceedings,  by  the 
same  acts  and  to  the  same  extent  as  in  other  civil  cases. 

2.  SAXE—Prosecution  for.  May  he  Tried  at  any  Term  of  the  County 
Court. — A  prosecution  for  bastardy  may  be  tried,  either  at  the  law  or  at 
the  probate  terms  of  the  County  Court. 

8.  Pbacticb— Jlfo^ion  to  Exclude  the  Child,  efc. —It  is  not  error  to 
refuse  a  motion  to  exclude  the  child  from  the  presence  of  the  jury. 
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Bastardy  Proeeedlngs.— Trial  in  the  County  Court  of  Washington 
County;  the  Hon.  Giborgb  Veknor,  Judge,  prpsiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
August  term,  1898.    Affirmed.    Opinion  filed  March  10,  1899. 

Atterbury  &  Farthing  and  J.  P.  Cari^kr,  attorneys  for 
appellant 

F.  M,  VKRNORj'^attorney  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  a  proceeding  began  before  a  justice  of  the  peace 
in  Washington  county  by  the  people,  upow  complaint  of 
Bertie  Stansell,  charging  appellant  with  bastardy.  A  pre- 
liminary hearing  was  had  before  the  justice  on  the  22d  day 
of  September,  1897,  and  appellee  wiis  recognized  to  appear 
at  the  January  term,  1898,  of  the  County  Court  of  said 
oouutv. 

At  the  January  term,  1898,  of  said  court,  appellant  appeared 
and  moved  the  court  to  dismiss  the  proceedings  because  the 
October,  November  and  December  terms  had  intervened 
between  the  time  of  the  preliminary  hearing  before  the  jus- 
tice, and  said  January  term,  which  motion  was  overruled; 
appellant  excepted,  and  upon  affidavit  and  motion  of  appel- 
lant the  cause  was  continued  to  the  July  term,  1898,  at  which 
term  a  motion  was  again  made  by  appellant  to  dismiss,  for 
the  reasons  in  the  prior  motion  assigned,  and  because,  since 
the  January  term,  1898,  the  February,  March,  April,  May 
and  June  terms  had  intervened  without  orders  in  said  cause, 
which  motion  ^as  overruled,  appellant  duly  excepted,  and 
the  case  proceeded  to  trial.  Verdict,  finding  appellant 
guilty.  Motions  for  new  trial,  and  in  arrest  of  judgment; 
each  overruled,  and  the  court  rendered  judgment  on  the 
verdict.     To  all  of  which  appellant  excepted. 

It  is  urged  by  appellant  as  grounds  for  reversal  that 
the  court  erred  in  refusing  to  dismiss  the  proceedings,  in 
permitting  the  child  to  remain  in  the  court  room  during  the 
trial,  in  rendering  judgment  on  the  verdict,  and  that  the 
judgment  is  contrary  to  the  law  and  the  evidence. 

Vol.  LXXXI9 
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The  October,  November,  December,  February,  March, 
April,  May  and  June  terms,  mentioned,  were  "  probate " 
terms,  and  the  January  and  July  terms,  were  "  law  "  terms 
of  the  County  Court  of  Washington  County.  The  justice 
recognized  appellant  to  the  January  term,  1898,  which  was 
the  next  "law"  term,  instead  of  to  the  preceding  October 
"  probate  "  term,  which  was  in  due  course  the  next  term  of 
said  court. 

It  is  contended  that  the  County  Court  had  no  jurisdiction 
at  the  January  or  July  terms.  Jn  People  v.  Stevens, 
19  111.  App.  405,  it  is  held  that  the  County  Court  has  juris- 
diction to  try  a  bastard v  case  at  a  law  term.  The  court 
says :  ''  The  conclusion  is,  that  such  cases  may  be  tried  in- 
differently either  at  the  law  or  at  the  probate  terms  of  the 
County  Court." 

The  County  Court  has  jurisdiction  of  that  class  of  cases, 
of  the  subject-matter,  at  all  terms.  At  the  January  term, 
1898,  appellant  appeared  and  applied  for  and  obtained  a  con- 
tinuance of  tlae  case  to  the  July  term,  1898,  at  which  term 
he  again  appeared  and  went  to  trial. 

By  law  the  County  Court  had  jurisdiction  of  the  subject- 
matter^  and  by  appellant's  appearance  in  court,  and  the  put- 
ting in  of  his  defense  to  the  merits  of  the  case,  the  court 
had  jurisdiction  of  him  as  a  party  to  the  suit. 

A  prosecution  under  the  bastardy  act  is  a  civil  proceed- 
ing, and  in  such  case  a  defendant  may  waive  any  irregu- 
larity in  process  or  preliminary  proceedings  by  the  same 
acts  and  to  the  same  extent  as  in  other  civil  cases.  There 
is  no  issue,  now,  in  this  case,  involving  the  validity  of  the 
recognizance.  After  the  jury  was  impaneled,  appellant 
moved  the  court  to  exclude  the  child  from  the  presence  of 
the  ]MTy.  The  court  overruled  the  motion  and  allowed  the 
child  to  remain,  to  which  appellant  excepted. 

The  child  was  not  given  in  evidence  nor  exhibited  to  the 
jury,  nor  in  any  manner  referred  to  by  the  prosecution  in 
the  presence  of  the  jury.  It  does  not  appear  from  the  record 
that  it  was  with  its  mother  when  she  testified  or  at  any  time 
during  the  trial  nor  that  the  jury  had  any  opportunity  or 
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desire  to  compare  it  Ivith  appellant.  All  that  does  appear 
is,  that  the  court  permitted  the  child  to  remain  in  the  court 
room  in  presence  of  the  jury.  We  are  of  the  opinion  this 
was  not  such  error  as  calls  for  a  reversal  of  the  case. 

The  evidence,  in  our  judgment,  abundantly  supports  the 
verdict,  and  judgment  on  the  verdict  is  fully  warranted  both 
in  law  and  in  fact.  Some  objections  to  the  form  of  the 
judgment  are  suggested  in  argument,  but  if  we  assume  that 
such  objections  can  properly  be  urged  under  the  general 
assignment  '^  that  the  judgment  is  contrary  to  the  law  and 
to  the  evidence,"  still  we  regard  them  of  not  sufficient 
gravity  to  warrant  a  reversal. 

The  judgment  of  the  County  Court  is  affirmed. 


James  W.  Gullett  v.  William  M.  Conley. 

1.  Exemptions— i>eh'r€ry  of  Schedules,— A  judgment  debtor  can 
not  avail  himself  of  the  benefit  of  the  statute  of  exemptions  until  he 
complies  with  its  requirements,  by  making  and  delivering  a  schedule  of 
bis  property;  but  where  he  has  made  one  sufficient  schedule,  the  return 
of  such  execution  unsatisfied,  and  the  issuing  of  a  subsequent  execution, 
does  not  make  it  necessary  for  such  debtor  to  make  an  additional 
schedule  before '  seventy  days  from  the  date  of  the  writ  if  issued  on  a 
judgment  rendered  by  a  justice  of  the  peace,  or  ninety  days  if  issued 
on  any  other  judgment,  unless  additional  property  has  been  acquired. 

2.  Samk-— Schedule  Against  Subsequent  Executions. — The  statute  does 
not  relieve  a  judgment  debtor  from  the  duty  of  scheduling  against  an 
alias  or  subsequent  execution  issued  after  the  expiration  of  the  time 
provided  by  law  for  the  life  of  the  former  execution. 

Beplerin,— Trial  in  the  Circuit  Court  of  Pope  County,  on  appeal  from 
a  justice  of  the  peace;  the  Hon.  Alonzo  K.  Yickers,  Judge,  presiding. 
Finding  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
August  term,  1898.    Afiirmed.     Opinion  filed  March  10,  1899. 

Morris  &  Whiteside,  attorneys  for  appellant. 
Thompson  &  Moore,  attorneys  for  appellee. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 
This  was  an  action  in  replevin  by  appellant  against 
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appellee,  commenced  before  a  justice  of  the  peace  of  Pope 
county.  The  case  was  appealed  to  the  Circuit  Court,  and 
there,  by  agreement  of  parties,  tried  by  the  court  without 
a  jury,  on  stipulated  facts,  as  follows : 

^'  It  is  stipulated  that  Bige  Eambo  recovered  a  judgment 
before  a  justice  of  the  peace  a^rainst  James  W.  GuUett 
et  al.;  that  this  judgment  is  valicT  and  that  execution  was 
issued  thereon  and  was  served  upon  the  plaintiff,  James  W. 
Gullett;  that  within  the  time  required  by  law  said  Gullett 

E resented  the  constable  having  said  execution  a  valid  and 
)gal  schedule  of  all  his  personal  property,  as  provided  by 
the  exemption  laws  of  the  State  of  jllinois:  and  that  there 
was  no  appraisement  of  the  scheduled  property,  it  being 
conceded  by  the  parties  that  it  was  worth  less  than  the 
statutory  exemptions;  that  said  execution  was  returned 
unsatisfied,  and  that  the  judgment  remained  in  full  force 
and  effect;  and  that  an  alias  execution  was  issued  upon  said 
judgment  on  December  6th,  1897;  that  the  same  was  duly 
served  upon  the  plaintiff,  together  with  notice  as  provided 
for  by  exemption  laws,  and  that  the  plaintiff  failed  to  make 
a  schedule  of  his  personal  property,  whereupon  the  defend- 
ant, as  constable,  levied  said  execution  upon  the  property 
in  controvei-sy  in  this  suit,  which  said  property  was  after- 
wards replevied  from  the  defendant  by  the  plaintiff,  claim- 
ing the  same  as  exempt  and  (claiming)  that  he  was  not 
required  to  make  any  schedule  under  this  second  execution. 
It  is  also  stipulated  that  the  former  execution  was  issued 
on  the  23d  day  of  June,  1897,  and  that  it  was  returned  un- 
satisfied August  31st,  1897.  It  is  further  stipulated  that 
the  plaintiff  had  not  acauired  any  additional  property 
between  the  dates  of  his  scnedule  and  the  issuing  of  the  last 
execution.  • 

It  is  further  stipulated  that  the  only  question  to  be  de- 
termined by  the  court  in  this  case  is,  whether  or  not,  under 
the  law  as  it  now  exists,  it  was  necessary  for  the  plaintiff 
to  present  the  officer  with  a  schedule  of  his  personal  prop- 
erty, in  order  to  avail  himself  of  the  exemption  laws  of  this 
State." 

The  court  found  the  issues  for  the  appellee,  overruled 
appellant's  motion  for  a  new  trial,  rendered  judgment  on 
the  finding  against  appellant,  and, awarded  a  writ  of  retorno 
habendo. 

A  judgment  debtor  can  not  avail  himself  of  the  benefit  of 
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the  statate  exempting  personal  property  from  levy  and  sale 
until  he  has  complied  with  the  requirements  of  that  statute 
as  to  the  making  and  delivering  a  schedule  of  his  property. 
Paragraph  14,  Chapter  52,  Starr  &  Curtis,  provides : 

"  Whenever  any  debtor  against  whom  an  execution  *  *  * 
has  been  issued,  desires  to  avail  himself  of  the  benefit  of 
this  act,  he  shall,  within  ten  days  after  a  copy  of  the  execu- 
tion *  *  *  is  served    upon    him  *  *  *  make  a   schedule 

*  *  *  and  deliver  the  same  to  the  oflBcer  having  the  execu- 
tion *  *  *  or  file  the  same  with  the  justice,  or  m  the  coiirt 
where  the  writ  is  issued,  *  *  *  and  any  property  owned  by 
the  debtor  and  not  included  in  such  schedule  shall  not  be 
exempt.  *  *  *  When  the  judgment  debtor  has  presented 
a  sutiicient  schedule  *  *  *  the  return  of  such  execution 
unsatisfied,  and  the  issuing  of  an  alias  or  subsequent  exe- 
cution shall  not  render  it  necessary  for  such  judgment  dobtor 

*  *  *  to  present  an  additional  schedule  unless  additional 
property  has  been  acquired,  before  seventy  days  from  the 
date  of  the  writ,  if  issued  on  a  judgment  rendered  by  a 
justice  of  the  peace,  or  ninety  days  it  issued  on  any  otner 
judgment."  ' 

The  concluding  ^clause  of  this  paragraph  was  enacted  as 
an  amendment  for  the  purpose  of  relieving  judgment  debt- 
ors, who  had  made  one  sufficient  schedule  against  an  execu- 
tion, from  the  duty  of  making  another  against  an  alias  or 
subsequent  execution  which  might  issue  upon  the  same 
judgment,  during  the  time  provided  by  law  for  the  life  of 
an.  execution  unless  the  debtor  had  acquired  additional 
property  in  the  meantime.  It  does  not  relieve  the  judg- 
ment debtor  from  the  duty  to  schedule  against  an  alias  or 
subsequent  execution  issued  after  the  expiration  of  the  time 
provided  by  law  for  the  life  of  the  former  execution. 

Seventy  days  from  the  date  of  the  writ,  if  issued  on  a 
judgment  rendered  by  a  justice,  or  ninety  days  if  issued  on 
any  other  judgment,  means  seventy  days,  or  ninety  days, 
from  the  date  of  the  writ  against  which  a  sufficient  schedule 
has  been  presented. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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Samuel  L.  Leathe  y.  Henry  Needles. 

1.  Damages— ifecMtire  o/,  Fixed  by  Agreement.— Where  parties  to  a 
written  agreement  fix  the  measure  of  the  amount  to  be  paid,  in  case  of 
a  failnre  to  perform,  it  only  remains  for  the  court  to  ascertain' what 
amount  that  measure  gives. 

• 

Assumpsit,  to  recover  the  proceeds  of  a  sale  of  stock.  Trial  in  the 
Circuit  Court  of  St  Clair  County;  the  Hon.  Martin  W.  Schaeffer, 
Judge,  presiding.  Judgment  for  plaintiff  by  default;  appeal  by 
defendant.  Heard  in  this  court  at  the  Au^rust  term,  1898.  Reversed 
and  remanded.     Opinion  filed  March  10, 1899.  • 

G.  A.  KoEBNER  and  YicrroB  K.  Koebnkb,  attorneys  for 
appellant. 

k 

WiNKELMANN  &  Baer,  attomeys  for  appellee. 

Mr.  Justice  Worthington  delivered  the  opinion  of  tlie 
conrt. 

This  is  a  suit  to  recover  the  proceeds  of  a  sale  of  nine- 
teen shares  of  stock  in  the  Belleville  City  Railway  Com- 
pany and  seven  shares  of  stock  in  the  Crown  Coal  &  Tow 
Company. 

Appellant  made  default  in  the  Circuit  Court.  The  only 
question  is  whether  the  judgment,  so  far  as  the^  amount  is 
concerned,  is  sustained  by  the  evidence.  The  verdict  was 
for  $2,210,  upon  which  was  entered  a  remittitur  of  $1,300, 
and  judgment  entered  for  $910. 

It  is  conceded  that  appellant  is  entitled  to  nominal  dam- 
ages. 

The  claim  grows  out  of  the  following  contract : 

"  First. — Henry  M.  Needles  is  to  transfer  to  S.  H.  Leathe 
all  of  his  stock  in  the  Belleville  City  Railway  Company  and 
the  Crown  Coal  &  Tow  Company  save  one  share  in  each 
company. 

Second. — The  transfer  to  stand  and  to  be  irrevocable  for 
the  period  of  five  years  from  this  date. 

Third. — The  stock  transferred  is  to  remain  the  property 
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of  Henry  M.  Needles,  the  control  thereof,  including  the 
right  of  sale  thereof,  and  voting  thereon,  only  being  trans- 
ferred. 

Fourth. — In  case  of  a  sale  of  said  stock  or  any  part  thereof 
by  said  Ijeathe,  the  proceeds  of  said  sale  to  be  paid  over  by 
said  Leathe  to  said  Needles. 

Fifth. — The  stock  so  transferred  shall  in  all  things  share 
the  fate  as  the  stock  of  said  Leathe,  and  shall  receive  the 
same  benefits  in  every  respect  pro  rata. 

Henby  M.  Needles. 
Samuel  H.  Leathe," 

On  November  8,  1895,  Leathe  sold  to  Judge  Elbert  H. 
Gary  the  properties  of  both  companies,  including  all  the 
bonds  of  both  companies  and  3,197  shares  of  stock  of  said  , 
railroad  company  and  1,279  shares  of  stock  of  the  Crown 
Coal  &  Tow  Company,  for  $500,000.  This  sale  includes 
the  Needles  stock  referred  to  in  the  contract  above 
stated.  By  reference  to  the  terms  of  that  contract  it 
will  be  seen  that  the  right  of  sale  of  Needles'  stock  was 
given  to  Leathe,  and  in  case  of  sale  the  proceeds  of  the  sale 
of  said  stock  was  to  be  paid  over  by  Leathe  to  Needles. 
The  amount  to  be  paid  was  to  \>e  determined  by  the  amount 
received  by  Leathe  for  it.  That  is,  it  was  to  share  the  fate 
of  the  Leathe  stock,  and  to  be  paid  for  at  the  price  at  which 
Leathe  disposed  of  the  stock. 

The  parties  having  by  written  agreement  thus  fixed  the 
measure  of  the  amount  to  be  paid,  it  only  remains  to  see 
what  amount  that  measure  gives.  If  Leathe  received 
nothing  for  the  stock  that  he  owned  and  transferred  by  the 
sale,  the  stock  of  Needles  shares  the  same  fate  as  the 
Leathe  stock. 

Without  reciting  the  testimony  in  detail,  it  is  sufficient 
to  say  that  there  is  no  testimony  that  Leathe  received  any 
sum  for  the  stock  included  in  the  sale,  while  there  is  testi- 
mony that  it  was  not  considered  of  any  value,  and  did  not 
count  for  anything  in  the  purchase  price.  Judge  Gary 
testified  in  substance : 

"I  purchased  all  the  bonds  issued  by  the  railroad 
company,  being  $500,000  par  value,  and  all  the  bonds 
issued  or  authorized  by   the  Crown  Cfol  &   Tow   Com- 
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panv,  being  $200,000  par  value,  and  paid  in  the  sum 
of  |500,000,  with  the  understanding  that  there  should 
also  be  transferred  and  delivered  to  me  3,197  full  shares  of 
the  capital  stock  of  the  St.  Louis,  Belleville  &  Southern 
Railway  Company,  and  1,279  shares  of  the  capital  stock  of 
the  Crown  Coal  &  Tow  Company.  I  examined  very  care- 
fully the  records  of  the  different  companies,  for  the  purpose 
of  ascertaining  what  bonds  had  been  authorized  to  be' 
issued,  and  they  represented,  as  I  decided,  the  full  value 
of  the  property.  But  in  order  to  fully  control  the  com- 
panies at  once,  it  was  also  understood  and  agreed  that  1 
should  also  have  all  the  stock,  and  1  took  an  assignment  of  all 
the  bonds  and  all  the  stock  to  myself."  *  *  *  "I  would 
not  consider  the  stock  of  any  considerable  value,  for  the 
reason  that  the  bonds  were  a  iirst  lien,  and  represented  the 
full  value,  and  more  too,  of  all  the  property  of  the  com- 
panies." ♦  *  *  «  Paid  $500,000  for  $700,000  par  value  of 
bonds.  Considered  the  stock  as  an  incident  to  the  bonds, 
and  the  stock  could  be  of  no  value  until  the  bonds  were 
paid.  Would  not  have  given  anything  for  the  Keedles 
stock.    It  had  very  little  if  any  value." 

This  is  the  testimony  of  the  purchaser. 

Mr.  Chipley,  the  agent  who  conducted  the  sale,  says :  "It 
was  a  good  price.  The  stock  was  not  rated  in  the  sale;  it 
was  not  considered  worth  anything.  I  did  not  think  it  was 
worth  anything. "  Mr.  Leathe  realized  nothing  on  the  sale 
of  his  own  stock  and  of  Mr.  Needles'  stock. 

Mr.  Leathe,  the  defendant,  testified:  "  I  do  not  consider 
that  I  received  anything  for  the  stock.  The  face  value  of 
the  bonds  I  sold  was  greater  by  $200,000  than  the  amount 
received.  1  received  nothing  whatever  applicable  to  the 
payment  of  the  capital  stock." 

This  testimony  is  not  contradicted.  The  fact,  as  shown 
by  witnesses  for  appellee,  that  some  shares  of  stock  had  at 
other  times  been  sold  at  prices  by  them  stated,  is  not  per- 
tinent. Such  prices  were  not  the  measure  of  recovery  for 
the  Needles  stock.  The  parties  having,  by  their  written 
contract,  agreed  that  it  should  pro  rate  with  the  Leathe 
stock  when  sold,  and  the  evidence  showing  that  the  Leathe 
stock  was  not  rated  as  of  any  value  in  the  sale,  appellee  is 
not  entitled  to  more  than  nominal  damages. 

Judgment  reversed  and  case  remanded. 
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niinois  Central  R.  R.  Co.  t.  J.  H.  Anderson. 

1.  Obdinaby  Care— Persona  in  Sudden  flertZ. —Ordinary  care  doe« 
not  require  one  absolutely  to  refrain  from  exposing  himself  to  peril. 
The  fact  that  a  person  voluntarily  takes  some  risk  is  not  conclusive 
evidence  under  all  circumstances  that  he  is  not  using  due  care,  and  if 
a  plaintiff  is  suddenly  put  into  peril  without  having  sufficient  time  to 
consider  all  the  circumstances,  he  is  excusable  for  omitting  some  pre- 
cautions. 

Trespass,  for  negligently  running  its  engine  against  a  car  which 
the  plaintiff  was  loading.  Trial  in  the  Circuit  Court  of  Effingham 
County;  the  Hon.  William  M.  Farmer,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
August  term,  1898.    Affirmed.    Opinion  filed  March  10,  1899. 

Wood  Bros.,  attorneys  for  appellant ;  Sidney  F.  Andrews, 
of  counsel. 

S.  F.  GiLMORE  and  G.  F.  Taylor,  attorneys  for  appellee. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 

This  is  an  action  of  trespass,  brought  by  appellee  against 
appellant,  for  unlawfully,  negligently  and  willfully  running 
its  engine,  with  cars  attached,  against  a  car  in  which  ap- 
pellee was  loading  hogs,  whereby  he,  in  the  exercise  of 
ordinary  care,  was  thrown  from  the  car  to  the  ground  and 
severely  injured. 

The  immediate  facts  are,  that  appellee  was  a  shipper  of  live 
stock  over  appellant^s  railroad,  and  on  the  30th  of  Novem- 
ber, 1897,  at  about  the  hour  of  noon,  at  Mason,  a  station  on 
appellant's  road,  was  loading  a  car  of  hogs  on  the  switch 
track,  for  shipment  to  Chicago,  when  appellant's  local 
freight  train,  coming  from  the  south,  bound  north,  stopped 
at  the  station  a  short  time  and  uncoupled  the  locomotive 
and  two  cars,  and  ran  north  to  the  switch  track  and  backed 
south  to  switch  out  a  car  of  wood  standing  on  the  switch 
track  south  of  the  car  loaded  by  appellee.  There  was  noth- 
ing to  obstruct  the  vision  of  the  train  crew,  as  the  engine 
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and  two  cars  were  backing  in  on  the  switch  track  to  couple 
on  to  the  cars  there. 

At  the  time  the  engine  and  cars  backed  down  the  switcli 
track  appellee  had  got  his  hogs  into  the  car,  and  had 
thrown  back  the  apron  connecting  the  stock  chute  with  the 
car,  and  stepped  into  the  door  of  the  car,  and  was- 
holding  on  to  the  bar,  a  plank  about  six  inches  wide, 
across  the  open  door  space,  and  about  three  and  a  half 
feet  from  the  floor  of  the  car,  his  feet  on  the  floor  of  the 
car  and  his  body  outside  of  the  bar,  trying  to  keep  his  hogs 
from  getting  out  of  the  door,  and  at  the  same  time,  with  the 
aid  of  his  brother,  trying  to  close  the  car  door,when  the  cars 
came  together  and  he  was  knocked  or  jarred  oflf  the  par  to 
the  ground,  a  distance  of  six  or  more  feet,  at  the  place 
where  the  car  was  standing,  and  falling  on  a  tie  of  the  road, 
one  or  more  of  his  ribs  were  broken,  the  ligaments  of  his 
ankle  ruptured,  and  he  was  otherwise  seriously  injured  and 
probably  never  will  fully  recover. 

The  verdict  w^as  for  $1,000  damages,  on  >vhich  judgment 
was  rendered. 

Counsel  for  appellant,  in  their  statement  of  the  case,  say : 
"  Various  errors  are  assigned  on  the  record  covering  the  ac- 
tion of  the  court  below,  but  it  is  believed  that  the  one  ques- 
tioning that  in  overruling  appellant's  motion  for  a  new 
trial  and  in  arrest  of  judgment  substantially  presents  the 
whole  case  here." 

We  think  this  suggestion  correct. 

No  point  is  made  in  the  brief  in  regard  to  the  introduc- 
tion by  plaintiff  of  improper  evidence,  hence  the  claim  of 
error  in  that  res])ect  is  waived. 

The  shipping  contract  between  the  parties,  by  which  the 
price  of  shipment  of  the  hogs  to  Chicago  was  fixed  at  eight 
cents  a  hundred  pounds,  and  that  the  shipper  assumed  the 
duty  of  loading  and  unloading,  feeding  and  watering  them 
at  his  own  expense  and  risk,  and  that  the  company  should 
not  be  liable  except  for  its  gross  negligence,. was  offered  in 
evidence  by  defendant,  and  on  objection  by  plaintiff  it  was 
excluded  from  the  jury  and  defendant  excepted.     We  think 
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the  contract  should  have  been  admitted  in  evidence;  but  we 
are  unable  to  see  how  its  exclusion  could  have  materially 
injured  appellant,  hence  the  judgment  should  not  be  re- 
versed for  that  error  alone. 

It  is  insisted  that  appellee's  first  and  second  instructions 
were  erroneous — the  first  because  it  was  too  broad,  under 
the  undisputed  facts  of  the  case,  and  the  second  because  it 
was  too  general. 

As  to  the  first,  it  is  insisted  bv  counsel  that  there  is  no 
evidence  in  the  record  tending  to  show  that  appellant  neg- 
ligently or  willfully  ran  an  engine  or  cars  against  a  car  upon 
which  appellee  was.  This  view  of  the  evidence  is  entirely 
incorrect,  as  it  not  only  strongly  tended  to  show  negligence, 
but  also  recklessness  of  a  gross  character  under  the  circum- 
stances. 

The  second  instruction  was  upon  the  measure  of  damages, 
and  if  it  be  conceded  that  it  was  general,  the  instruction 
that  immediately  followed  it  was  full  and  specific,  and  more 
than  covered  the  point  embraced  in  the  second. 

Appellant  asked  for  ten  instructions  in  its  behalf.  The 
court  gave  the  first  five  as  asked,  and  modified  the  sixth  and 
seventh,  and  gave  them  as  modified,  and  refused  the  re- 
mainder. The  modification  of  the  instructions  are  in  italics, 
and  the  sixth  modified  instruction  is  as  follows : 

6.  "  If  you  believe  from  the  evidence  that  Anderson  saw 
the  approach  of  the  engine  and  cars,  and  that  they  were 
about  to  strike  against  the  one  in  which  his  hogs  were  con- 
tained, and  if  you  further  believe  from  the  evidence  that  the 
plmniiff  was  in  a  position  he  knew  to  bepejnlous  to  his  safety 
from  such  contact,  then  he  would  not  be  justified  or  author- 
ized in  law  to  take  the  risk  of  remaining  in  or  on  the  car  to 
prevent  his  hogs  from  escaping.'*' 

Appellee  was  not  a  trespasser  in  the  place  where  he  was, 
but  was  invited  and  permitted  to  be  upon  the  company's 
property,  to  do  a  lawful,  necessary  act,  that  could  be  done 
nowhere  else,  and  the  act  was  as  much  for  the  benefit  of 
appellant  as  of  appellee;  and  if,  under  the  circumstances, 
the  right  of  either  was  superior,  it  was  with  appellee,  as  he 
was  at  the  place  first,  and  was  doing  an  act  as  necessary  as 
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the  running  of  a  train,  and  the  entire  train  crew  (although 
new  to  the  run)  knew,  or  by  the  commonest  observation 
should  have  known,  where  he  was  and  what  he  was  doing, 
or  endeavoring  to  do,  and  the  necessity  for  him  to  remain 
there  until  the  door  of  the  car  was  closed.  Under  the 
circumstances,  the  railroad  company  owed  him  a  duty  not 
to  unnecessarily  injure  him  while  he  was  endeavoring  to 
prevent,  by  the  imperfect  method  provided  by  the  company, 
his  hogs  from  getting  out  of  the  car,  and  probably  by  so 
doing  becoming  greatly  damaged.  Had  the  instruction  been 
given  without  modification,  it  would  have  been  error,  since 
it  would  have  taken  from  the  jury  an  important  question, 
for  them  alone  to  determine,  viz.,  whether  appellee  was, 
under  the  circumstances,  exercising  that  care  for  his  personal 
safety  which  an  ordinarily  prudent  person,  similarly  situated, 
would  have  exercised.  The  instruction  as  modified  was  fully 
as  favorable  to  appellant  as  it  had  any  right  to  claim;  and 
the  modification  of  it  was  not  error. 

The  evidence  shows  that  the  fireman  and  appellee  were 
on  the  same  side  of  the  switch  track,  and  that  the  fireman 
was  looking  directly  at  appellee,  and  that  appellee  signaled 
and  hallooed  the  fireman  to  stop;  and  yet  the  fireman,  who 
was  on  the  opposite  side  of  the  locomotive  to  the  engineer, 
failed  to  notify  the  engineer  of  the  impending  trouble. 
Under  such  circumstances,  it  became  a  question  for  the  jury 
to  determine  whether  appellee  acted  as  a  reasonabW  pru- 
dent, careful  person,  under  similar  circumstances,  would 
have  acted  for  his  own  safety. 

It  is  true  the  evidence  shows  that  the  "  run  "  of  the  crew 
of  the  local  freight  train  was  new  to  them,  but  this  fact, 
instead  of  being  an  excuse  for  running  blindly,  furnished  a 
good  reason  why  the  switching  should  have  been  cautiously 
done. 

What  has. been  said  about  appellant's  sixth  instruction  will 
apply  to  instructions  8  and  10,  as  each  laid  down  an  inflex- 
ible rule  of  conduct  for  appellee  to  have  followed,  "and 
ignored  the  right  and  duty  of  the  jury  to  pass  upon  the 
question  of  the  exercise  of  ordinary  care  under  the  circum- 
stances. 


Fourth  D<3trict — August  Term,  1898.     141 

City  of  Alton  v.  Lavenue. 

The  ninth  instruction  told  the  jury  that  unless  they  found 
from  a  preponderance  of  the  evidence  that  the  defendant 
was  grossly  negligent  in  handling  its  cars  at  the  time  of  the 
alleged  injury  to  plaintiflf,  their  verdict  must  be  for  the  de- 
fendant. The  instruction  entirely  ignored  plaintiffs  rights 
in  the  premises,  and  treated  him  as  a  trespasser,  and  it  was 
properly  refused. 

As  to  appellant's  seventh  instruction,  we  are  of  opinion 
that  there  is  not  such  error  in  the  modification  complained 
of  as,  under  the  evidence  in  this  case,  calls  for  a  reversal  of 
the  judgment. 

It  follows  from  what  has  already  been  said  that  appel- 
lant's motion  for  a  new  trial,  on  the  ground  that  plaintiff 
was  guilty  of  such  contributory  negligence  as  precluded  a 
right  of  recovery,  and  that  the  verdict  was  not  supported 
by  the  evidence,  as  well  as  its  motion  in  arrest  of  judgment, 
were  properly  overruled. 

There  being,  in  our  judgment,  no  reversible  error  in  the 
record,  the  judgment  is  affirmed. 


City  of  Alton,  impleaded  with  Ellen  Alvina  Fonlds,  v. 

Eugene  La?enue>  Jr. 

1.  Bill  op  Exceptions— WTi^n  it  Does  Not  Purport  to  Contain  aU 
the  Evidence, — When  the  bill  of  exceptions  does  not  purport  to  contain 
all  the  testimony  given  on  the  trial,  this  court  can  not  determine  whetlier 
the  yerdict  is  against  the  weight  of  the  evidence. 

Trespass  on  the  Case,  for  damages  sustained  in  grading  down  a 
street  Trial  in  the  City  Court  of  Alton;  the  Hon.  Alexander  W.  Hope, 
Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by  de- 
fendant. Heard  in  this  court  at  the  August  term,  1898.  Affirmed. 
Opinion  filed  March  10, 1899. 
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Henry  S.  Bakes,  attorney  for  appellant. 


John  F.  McGinxis,  attorney  for  appellee. 
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Pee  Curiam. 

This  is  an  action  on  the  case  begun  by  appellee  against 
the  City  of  Alton  and  one  Alvina  Foulds  (since  deceased), 
to  recover  damages  for  injury  done  to  appellee's  property 
by  grading  down  the  street  in  front  of  it.  There  was  a 
trial  by  jury  and  a  verdict  for  the  plaintiff  for  $400.  A 
motion  for  a  new  trial  was  made  on  behalf  of  the  citv, 
which  was  overruled,  and  judgment  was  entered  on  the 
verdict  for  the  entire  amount  of  damages  found  by  the  jury, 
although  counsel  on  each  side  say  in  their  briefs  that  plaint- 
iff remitted  $50  of  the  verdict,  but  there  is  nothing  of  the 
kind  in  the  record. 

The  city  has  brought  the  case  here  by  appeal,  and  asks 
for  a  reversal  of  the  judgment  on  the  sole  ground  that  the 
verdict  is  against  the  weight  of  the  evidence;  but  whether 
it  is  or  not,  we  have  no  means  of  knowing,  as  the  bill  of 
exceptions  does  not  purport  to  contain  all  the  evidence 
given  on  the  trial.  In  the  case  of  Cogshall  v.  Beesley,  76 
111.  445,  the  court  said:  "  The  practice  is  well  settled,  that 
where  the  bill  of  exceptions  fails  to  show  that  it  contains 
all  of  the  evidence  in  the  case,  we  will  not  examine  whether 
the  evidence  it  does  contain  supports  the  verdict.  Miner  v. 
Phillips,  42  111.  123." 

There  is  nothing  we  can  do  but  affirm  the  judgment, 
which  is  done.    Judgement  affirmed. 
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^_54|  1.    Death  from  Nequoent  Act— Proof  in  Action  /or.— To  entiiHe  a 

81      142  plaintiff  to  recover,  he  must  show  by  a  preponderance  of  the  evidence 

94    'IS?  that  his  intestate  wa?  in  the  exercise  of  ordinary  care,  at  the  time  of 

lllr? ^1-1,  receiving  the  injury  resulting  inh  is  death.    He  could  not  have  been  in 

ftt7     UStt'  *^®  exercise  of  ordinary  care  and  at  the  same  time  guilty  of  negligence 

97    ^  139'  ^l^ich  cont;;ributed  to  the  accident.    The  injury  must  be  attributed  to 

f97     ''179  the  defendant's  negligence  and  to  that  alone. 

"gj      l^  2.    Negligence— Dc/lned. — Negligence    is  the  failure   to   do  what, 

99  ^484  Under  ali  the  circumstances  of  the  case,  a  reasonably  prudent  person 
would  do  for  his  own  welfare  and  safety. 
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3.  Same — Failure  to  Look  for  Approaching  Trains, — A  failure  to 
look  on  approaching  a  railroad  track  to  see  if  a  train  is  approaching,  is 
not  in  itself,  as  a  matter  of  law,  such  negligence  as  will  prevent  a  re- 
covery, but  is  a  fact  to  be  considered  by  the  jury  in  passing  upon  tlie 
question  of  ordinary  care. 

4.  B^ME—Duty  of  Persons  Approaching  Railroad  Tracks. — It  is  the 
duty  of  a  person  approaching  a  place  of  danger,  to  do  so  cautiously  and 
with  proper  care  for  his  safety.  The  law  requires  that  he  exercise  such 
care  as  ordinarily  prudent  and  cautious  men  observe  under  similar 
circumstances.  But  the  degree  of  care  can  not  be  formulated  as  a  rule 
of  conduc|;,  for  the  conduct  of  ordinarily  cautious  and  prudent  men 
varies  as  the  circumstances  presented  are  different. 

5.  Same — Failure  to  Look  and  Listen. — A  failure  to  look  or  listen, 
especially  when  it  appears  affirmatively  that  looking  or  listening  might 
have  enabled  the  party  injured  to  see  the  approaching  train,  and  thus 
avoid  injury,  is  evidence  tending  to  show  negligence.  But  not  con- 
clusive evidence,  so  that  a  charge  of  negligence  can  be  predicated  upon 
it  as  a  matter  of  law. 

5.  Ordinary  Care — Depends  Upon  the  Circumstances  of  Each 
Ccue. — What  is  ordinary  care  depends  upon  the  circumstances  of  each 
case,  and  when  the  circumstances  are  such  that  an  ordinarily  careful 
and  prudent  person  would  deem  it  essential  to  exercise  a  greater  degree 
of  care  and  caution  than  upon  less  threatening  circumstances,  such 
greater  degree  of  care  is  but  ordinary  care. 

7.  Bame^  Ordinarily  a  Question  o/ i^acf.— The  question  of  ordinary 
care  is,  in  tho  first  instance,  a  question  of  fact  for  the  jury.  If  there  is 
a  conflict  of  testimony  upon  the  question  and  the  evidence  if  considered 
alone  is  sufficient  to  sustain  the  verdict,  the  finding  of  the  jury  will  be  con- 
clusive# 

8.  Same — When  an  Instruction  to  Find  for  the  Defendant  is 
Proper.  —If  there  is  no  evidence  tending  to  show  care  and  caution,  and 
no  excuse  or  reason  shown  for  its  absence,  the  allegation  in  the  declara- 
tion of  due  care  and  caution  is  not  proved,  und  an  instruction  to  find 
for  defendant  is  proper. 

■ 

Action  for  Damages.— Death  from  negligent  act.  Trial  in  the  Cir- 
cuit Court  of  Jackson  County;  the  Hon.  Joseph  P.  Rob  arts,  Judge, 
presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  August  term,  1898.  Reversed  with  a  finding 
of  facts.     Opinion  filed  March  10,  1899. 

Statement  of  the  Case. — The  declaration,  in  the  usual 
form,  contains  four  counts.  But  as  the  third  and  fourth 
counts  are  based  upon  ordinances,  and  as  these  ordinances 
were  not  introduced  in  evidence,  these  counts  need  not  be 
considered.     The  first  count  charges  that  the  defendant  care- 
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lessly  and  negligently  handled  and  operated  one  of  its  freight 
trains,  and  in  consequence  of  such  negligence  caused  and 
suffered  two  of  the  cars  attached  to  said  freight  train  to  run 
over  and  upon  the  deceased,  who  was  in  the  exercise  of  due 
care  and  caution,  thereby  killing  him.  The  second  count 
charges  that  it  was  the  duty  of  defendant  while  switching 
trains  in  the  switch  yards  at  Carbondale  to  cause  a  flagman  to 
be  stationed  at  the  point  where  Main  street  and  a  sidewalk 
intersect  the  railroad  tracks  of  defendant ;  and  that  it  was 
defendant's  duty  not  to  back  any  freight  train  over  Main 
street  at  its  crossing  of  defendant's  tracks  without  havins: 
one  of  its  servants  upon  or  by  the  rear  end  of  its  freight 
train ;  and  that  it  was  the  duty  of  defendant  to  have  on  said 
train  a  bell  and  steam  whistle  and  keep  one  or  the  other 
ringing  or  whistling  at  least  eighty  rods  from  the  crossing, 
so  as  to  give  warning  of  danger.  And  that  while  the  de- 
ceased, with  due  care  and  caution,  was  attempting  to  cross 
the  tracks  at  the  Main  street  crossing  the  defendant  care- 
lessly and  neofligently  backed  its  freight  train  over  the  Main 
street  crossing,  and,  in  consequence  of  such  negligence, 
caused  two  of  the  cars  attached  to  the  freight  train  to  run 
over  and  kill  the  deceased.  The  declaration  avers  that  the 
deceased  left  him  surviving  his  widow,  Susan  C.  Batson. 
The  Illinois  Central  Railroad  extends  north  and  south 
through  the  public  square  in  Carbondale  and  divides  the 
business  portion  of  the  town  into  two  parts,  the  east  side 
and  the  west  side.  Main  street  runs  east  and  west  and 
crosses  the  railroad  tracks  at  right  angles  in  the  middle  of 
the  square.  It  is  the  principal  thorough  fare*  of  the  city, 
and  is  about  eighty  feet  wide.  Across  the  square  there  is 
a  sidewalk  on  the  south  side  of  and  adjoining  the  street — a 
wooden  walk — about  eight  feet  wide.  The  main  switching 
yard,  or  tracks  of  defendant,  cross  Main  street.  In  the  part 
of  the  square  or  park  south  of  Main  street  there  are  some 
trees,  but  they  are  trimmed  up  so  as  not  to  obstruct  the  view 
of  the  railroad  tracks  to  one  walking  on  the  sidewalk  and 
looking  south.  The  freight  depot  is  at  the  northwest  angle 
formed  by  Main  street  and  the  tracks.    It  is  west  of  the 
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ti-acks  and  north  of  Main  street  and  diagonally  opposite  the 
passenger  depot.  The  passenger  depot  is  at  the  southeast 
angle  formed  by  the  tracks  and  Main  street.  It  is  east  of 
the  tracks  and  south  of  Main  street.  Three  tracks  cross 
the  street,  namely,  the  main  track,  the  house  track  and  the 
passing  track.  The  main  track  is  on  the  east  side  of  the 
switch  yard,  next  to  the  passenger  depot ;  the  house  track  is 
on  the  west  side,  next  to  the  freight  depot,  and  the  passing 
track  is  between  the  house  track  and  the  main  track.  The 
total  width  of  the  tracks,  including  the  spaces  between  them, 
is  about  thirty-one  feet.  Most  of  the  travel  to  and  from  the 
depots,  and  between  the  two  sides  of  the  town,  is  along  and 
over  Main  street.  About  9  o^clock  a.  m.  on  the  5th  of  June, 
A.  D.  1895,  the  regular  local  freight  came  in  from  the  north. 
It  left  the  caboose  from  150  to  ^00  feet  on  the  middle  track, 
north  of  the  street  crossing.  It  then  passed  by  a  switch 
190  feet  south  of  the  crossing  to  the  west  or  house  track, 
and  coming  north  on  that  track  *'  kicked  "  a  car  across  Main 
street  toward  the  freight  depot.  Returning  to  the  switch, 
it  passed  to  the  middle  track  and  backed  north  to  hitch  to 
the  caboose.  At  the  crossing  of  the  sidewalk,  while  back- 
ing, the  rear  car  struck  the  deceased,  knocking  him  down, 
and  causing  his  death.  Captain  Batson,  the  deceased,  was 
sixty-three  years  old,  hearty  and  vigorous  for  his  age,  and 
was  police  magistrate  in  Carbondale.  He  knew  the  location 
of  Main  street  and  thef  tracks  and  their  daily  use  for  switch- 
ing purposes.  Shortly  after  nine  o'clock,  while  on  the  west 
side  of  the  public  square,  he  received  a  check  paj^able  at  a 
bank  on  the  east  side,  and  started  across  the  square  on  the 
sidewalk  on  the  south  side  of  Main  street.  When  he  starte<l 
he  was  about  200  feet  from  the  house  track,  which  he 
directly  approached.  As  he  advanced  along  the  sidewalk  a 
boy  ran  ahead  of  him  and  stopped  near  the  house  track. 
Two  young  men  who  were  ahead  of  him  stopped  on  the 
sidewalk  between  the  house  track  and  the  middl-e  track, 
waiting  for  the  cars  to  pass.  The  deceased  continued  to 
walk  toward  the  tracks.  He  passed  by  the  boy,  then 
passed  on  the  north  side  around  the  two    young  men 

Tok  LXXXI  10 


146  Appellate  Courts  of  Illinois. 

Vol.  81.]  L  C.  R.  R.  Co.  v.  Bateon. 

standing  on  the  sidewalk  between  the  house  track  and  the 
middle  track,  and  stepped  on  the  west  rail  of  the  middle 
track,  when  he  was  struck  4hout  the  shoulder  by  the  rear 
car  of  the  backing  train.  There  was  nothing  to  obstruct 
his  view  of  the  train.  It  is  in  evidence  that  the  conductor 
of  the  train  was  standing  on  the  Main  street  crossing  ad- 
joining the  sidewalk  crossing,  for  the  purpose  of  flagging 
passers  by,  and  that  he  hallooed  at  deceased  in  a  loud  voice 
to  *^  look  out,"  and  waved  his  hands.  Also,  that  a  man 
walking  behind  the  deceased  called  out  to  warn  him  of  his 
danger.  Immediately  after  these  warnings  he  was  seen  to 
be  struck  by  the  car,  and  to  stagger  and  fall. 

After  all  the  evidence  had  been  introduced  the  defendant, 
by  its  counsel,  asked  the  following  instruction : 

"  The  court  instructs  the  jury  to  find  for  the  defendant." 
Which  instruction  was  refused. 

Judgment  for  the  plaintiff  on  the  verdict  for  $5,000  was 
rendered,  from  which  this  appeal  is  taken. 

William  H.  Grkkn,  attorney  for  appellant;  James  Fbn- 
TBES8  of  counsel. 

A.  S.  Caldwell  and  R.  J.  McElvain,  attorneys  for  appel- 
lee. 

Me.  Jcjstice  Worthinoton  delivered  the  opinion  of  the 
court. 

The  vital  question  in  this  case  is  the  refusal  to  give  this 
instruction.  If  there  is  evidence  to  sustain  th^  verdict  we 
find  no  reversible  error  in  the  record.  If  there  is  not  evi- 
dence t*o  sustain  the  verdict,  reluctant  as  this  court  is  to 
interfere  with  the  fi:nding  of  a  jury,  the  judgment  can  not  be 
affirmed.  Two  basic  propositions  are  asserted  by  the  declara- 
tion and  denied  by  the  pleas.  First,  that  the  deceased  at 
the  time  of  the  accident  ^^was  in  the  exercise  of  due  care 
and  caution  for  his  own  safety."  Second,  that  the  defend- 
ant was  guilty  of  negligence  causing  the  death  of  the 
deceased.     As  wanton  negligence  is  not  charged,  and  as 
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the  doctrine  of  comparative  negligence  is  not  n6w  applied 
in  this  State,  if  the  first  proposition  is  not  sustained  by  the 
evidence,  the  second  proposition  need  not  be  considered. 

If  deceased  was  not  in  the  exercise  of  due  care  and  cau- 
tion, he  was,  in  the  eye  of  the  law,  guilty  of  negligence;  and 
if  that  negligence  contributed  to  bis  death,  appellee  can  not 
recover  in  this  action.  Lake  Shore  &  M.  S.  R  R.  Co.  v. 
Hessions,  150  III.  546. 

'*To  entitle  plaintiff  to  recover  in  this  kind  of  an  action 
he  must  have  been  in  the  exercise  of  ordinary  care,  at  the 
time  of  receiving  the  injury.  He  could  not  be  in  the  exer- 
cise of  ordinary  care  and  at  the  same  time  guilty  of  negli- 

^nce  that  contributed  to  the  accident.  The  injury  must 
attributed  to  the  defendant's  negligence  and  to  that 
alone."  C.  &  A.  R.  R.  Co.  v.  Kelly,  75  111.  App.  493;  Chi- 
cago  City  Ry.  Co.  v.  Fennimore,  78  111.  App.  479. 

It  devolved  upon  appellee  to  prove  by  a  preponderance 
of  the  evidence  that  at  the  time  of,  and  immediately  pre- 
ceding the  accident,  the  deceased  was  in  the  exercise  of 
ordinary  care.  C.  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58  111.  272; 
C,  B.  &  Q.  R.  R.  Co.  V.  Warner,  108  111.  553;  North  C.  St. 
Ry.  Co.  V.  Louis,  138  111.  11;  I.  C.  R.  R.  Co.  v.  Nowicki,  148 
111.  29. 

It  is  said  in  West  Chicago  St.  R  W.  Co.  v.  Manning,  170 
111.  427: 

^^What  is  ordinary  care  depends  upon  the  circumstances 
of  the  particular  instance.  When  the  circumstances  are 
such  that  an  ordinarily  careful  and  prudent  person  would 
deem  it  essential  to  exercise  a  greater  degree  of  care  and 
caution  than  upon  less  threatening  circumstances,  such 
greater  degree  of  care  would  be  but  ordinary  care. 

One  must  act  under  all  circumstances  as  a  reasonable, 
prudent  person  would  act,  which  is  denominated  reasonable 
or  ordinary  care."  C.  W.  &  V.  Coal  Co.  v.  Peterson,  39  111. 
App.  118. 

Keeping  in  mind  these  propositions  of  law,  does  the  evi- 
dence show  that  the  deceased  exercised  ordinar}"^  care? 
This  is  not  a  case  where  no  witnesses  saw  the  accident,  and 
where  the  circumstances  and  actions  of  the  deceased  are 
unknown.    If  it  was,  proof  of  his  character  as  a  cautious  and 
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prudent  man,  would  be  admissible  and  might  warrant  the 
presumption  that  he  acted  with  due  care  and  caution.  £ut 
if  there  were  witnesses  who  saw  the  accident  and  who 
testify  to  the  actions  of  the  deceased  at  the  time,  and  to 
the  circumstances  and  environment  preceding  it,  such  proof 
would  not  be  admissible.  C,  R.  1.  &  P.  R.  R.  Co.  v.  Clark, 
108  111.  117;  I.  C,  R.  R.  Co.  v.  Ashline,  171  111.  313. 

It  follows  then  that  we  must  look  to  the  evidence  in  the 
case  as  given  by  those  who  saw  the  accident  and  are  famil- 
iar with  all  the  conditions,  to  see  if  it  affirmatively  appears 
that  the  deceased  was  in  the  exercise  of  ordinary  care. 

There  is  a  conflict  in  the  testimony  as  to  whether  the  bell 
was  ringing,  and  as  to  the  rate  of  ^peed.  Witnesses  for  the 
appellee  estimate  the  speed  at  seven  or  eight  miles  an  hour, 
while  the  engineer,  fireman,  brakcman  and  conductor  say 
it  was  from  three  to  four  miles,  about  as  fast  as  a  man  could 
walk — slow — so  as  to  couple  to  a  caboose.  There  was  no 
brakeman  on  the  rear  car  of  the  train  backed  up.  The  con- 
ductor stood  on  the  crossing,  acting  as  flagman.  These  are 
circumstances  bearing  mainly  on  the  question  of  defendant's 
negligence,  and  as  the  first  question  to  be  settled  is  the 
question  of  ordinary  care  on  the  part  of  deceased,  they  need 
not  be  considered  unless  this  question  is  answered  in  favor 
of  appellee. 

As  to  the  circumstances  and  conditions  of  the  accident, 
there  is  little,  if  any,  conflict  of  testimony.  From  the  time 
Captain  Batson  started  to  walk  east  on  the  sidewalk  there 
was  nothing  to  obstruct  his  view  of  the  switching  train.  All 
that  was  required  to  see  it  was  to  turn  his  eyes  southward 
as  he  walked. 

N.  O.  Walker,  a  witness  for  appellee,  testifies  to  this,  and 
also  that  he  was  coming  west  on  the  sidewalk  from  the 
direction  of  the  depot  and  saw  the  car  "  kicked "  toward 
the  crossing  on  the  west  track.  That  be  ran  so  as  to  cross 
over  before  it,  and  proceeding  on  his  way  he  met  Captain 
Batson  going  east  on  Main  street.  That  from  where  he  met 
him  he  would  have  about  150  feet  to  walk  before  comino:  to 
the  platform  of  the  depot 
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From  this  testimony  it  is  apparent  that  the  deceased, 
facing  eastward,  could  have  seen  the  cars  that  were  then 
being  switcjhed  on  these  tracks.  The  train,  after  "  kicking" 
the  car,  immediately  passed  by  the  switch  from  the  west 
track,  190  feet  below  the  crossing,  to  the  middle  track,  and 
began  to  back  northward  toward  the  crossing.  Captain 
Batson  in  the  meantime  approached  the  crossing  from  the 
west  Before  reaching  it  he  pas^  a  boy  who  had  run  by 
him  on  the  sidewalk,  and  who  was  there  waiting  for  the 
train  to  go  by.  He  also  passed  two  young  men,  brothers, 
who  were  standing  on  the  sidewalk  between  the  west  track 
and  the  middle  track,  also  waiting  for  the  train  to  pass; 
The  testimony  of  one  of  these  young  men  (but  one  was  on 
the  stand)  is,  that  the  deceased  walked  off  the  sidewalk 
around  them  on  the  north  side,  and  that  as  he  came  up  to 
them  and  was  passing  around  them.  Moss,  the  conductor, 
standing  on  the  street  crossing,  called  to  him  to  '^  look  out," 
and  was  waving  his  hands.  He  also  testified  that  Moss  had 
warned  him  and  his  brother  to  stop. 

Hazen  Hubbs  testifies  that  he  started  west  from  the 
depot  and  was  warned  by  Moss  to  stop,  and  that  he  did  stop 
between  the  main  track  and  the  middle  track;  that  he  saw 
Batson  approaching  and  heard  Moss  call  to  him  to  stop. 
Other  witnesses  for  appellant,  including  Moss,  testify  that 
Moss  called  to  Batson  in  a  lovid  voice  to  "look  out."  Wit- 
nesses for  appellee  who  were  on  the  west  side  of  the  square, 
200  feet  from  the  crossing,  also  testify  to  hearing  outcries 
either  of  Moss  or  of  Batson,  or  of  both,  and  that  as  soon 
as  they  heard  them  they  turned  and  saw  the  deceased  either 
in  the  act  of  being  struck,  or  stumbling  and  falling  after 
being  struck. 

Dr.  Lightfoot,  for  appellee,  testifies  that  he  was  on  the 
east  side  of  the  main  track,  near  the  express  office,  thirty, 
forty  or  fifty  feet  east.  That  "  the  hallooing  attracted 
my  attention.  The  next  I  saw  was  the  old  gentleman 
under  the  wheel."  That  the  caboose  of  the  south-bound 
freight  stopped  a  little  above  the  passenger  depot,  and  that 
he  went  up  and  around  the  end  of  the  caboose  to  him. 
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N.  O.  Walker,  before  mentioned,  for  appellee,  testifies 
that  after  meeting  Captain  Batson  be  bad  reached  West 
street,  the  street  west  of  the  square,  and  bad  proceeded 
south  on  West  street  to  Clements  &  Co.'s  grocery  store, 
when  he  beard  the  hallooing. 

Lafayette  Eendleman,  for  appellee,  testifies  that  he  was 
about  200  feet  away  looking  westward,  when  bis  attention 
was  attracted  by  unusual  hallooing;  that  he  turned  and 
looked  and  saw  the  body  moving  like  it  was  being  shoved. 
He  made  several  steps  before  be  fell* 

Moss,  the  conductor,  testifies  that  be  first  saw  Batson 
about  the  corner  of  the  park;  that  before  this  he  began  to 
halloo  to  a  couple  of  young  men  who  were  ahead  of  him; 
that  be  hallooed  at  them  and  stopped  them.  In  this  he  is 
corroborated  by  Scaggs,  one  of  the  young  men  who  testi- 
fied. Moss  further  testifies  that  ^^seeing  the  old  gentleman 
was  not  going  to  stop,  I  hallooed  to  him  to  halt.  He  did 
not  seem  to  pay  any  attention  when  I  began  to  halloo.  He 
stepped  right  around  these  two  young  men,  and  right 
between  the  rails  on  the  pass  track,  opposite  the  draw-bar. 
He  walked  sideways  four  or  five  steps  and  fell.  I  contin- 
ued hallooing  at  him  from  the  time  I  saw  him  approaching 
until  the  time  he  got  killed.  There  was  an  old  gentleman 
behind  him  and  he  was  hallooing  at  him  or  at  these  two 
young  men.  I  did  not  realize  that  he  was  going  to  step  on 
the  track  until  the  moment  he  did.  If  I  had  I  would  have 
run  to  him  and  stopped  him.  The  young  men  stopped  and 
I  thought  he  was  going  to  stop.  It  was  all  of  twenty  feet 
from  the  place  I  first  hallooed  at  him  to  where  he  was 
struck.  He  finally  looked  up  to  me  just  before  be  was 
struck  by  the  cars.   I  was  waving  my  hands  at  him  to  halt.^' 

Kenfro,  for  appellant,  testifies  that  he  was  walking  on 
the  sidewalk  eastward,  following  Captain  Batson.  That  he 
saw  the  conductor  waving  him  to  stop.  That  Batson  con- 
tinuing to  advance,  he,  Eenf ro,  hallooed  "  look  out." 

There  is  lio  testimony  that  the  deceased  at  any  time 
looked  to  see  if  a  train  was  approaching  from  the  south,  or 
that  he  took  any  precaution  to  ascertain  if  there  was  danger 
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from  that  direction.  Nor  does  there  appear  in  evidence 
any  reason  or  excuse  for  his  not  doing  so.  Daring  this 
time  a  long  freight  train  was  coming  in  from  the  north  on 
the  main  track.  This  is  the  train  above  referred  to  by  Dr. 
Lightfoot.  The  only  attention  given  by  deceased,  that  ap- 
pears in  evidence,  is,  that  when  Moss  called  to  him  to  ^Mook 
oat'^  as  he  was  passing  the  two  young  men,  on  the  side- 
walk, that  he  looked  up  toward  Moss  and  kept  moving  on. 

In  addition  to  this  there  is  uncontradicted  evidence  that 
four  persons,  the  boy  and  the  two  young  men  on  the  west 
side,  and  Hazen  Hubbs  on  the  east  side,  either  heard  the 
warning  of  Moss,  or  saw  the  train  coming,  or  both,  and 
stopped  and  waited  for  its  passage.  What  notice  was  there 
to  them  that  was  not  given  to  the  deceased }  And  was  not 
their  conduct  simply  the  exhibition  of  ordinary  care  under 
the  circumstances  ?  Was  not  also  the  stopping  of  the  two 
young  men  on  the  sidewalk  between  the  tracks  around 
whom  deceased  walked,  directly  toward  the  coming  train, 
a  circumstance  that  would  have  arrested  the  attention  of 
an  ordinarily  carefnl  man  approaching  a  dangerous  railroad 
crossing,  and  have  caused  him  to  make  some  effort  to  as- 
certain if  a  train  was  coming? 

We  have  then  undisputed  evidence  that  others  walking 
ahead  of  the  deceased  in  the  same  direction,  on  the  same 
sidewalk,  at  the  same  time,  heard  the  warning  of  the  con- 
ductor, saw  the  train  and  waited  for  it  to  pass.  That  Hubbs 
on  the  east  ^ide  saw  the  warning  of  the  condiuctor,  saw  the 
train  and  stopped.  If  deceased  had  exercised  the  care  of 
the  boy,  of  the  two  young  men  and  of  Hubbs,  he  would  have  ' 
escaped  his  death.  They  exercised  nothing  more  than 
ordinary  care  under  the  circumstances. 

The  evidenceof  eve  witnesses  in  this  case  instead  of  tending 
to  show  ordinary  care  on  the  part  of  the  deceased,  strongly 
tends  to  show  its  absence.  When  this  is  the  case  no  infer-> 
ence  of  due  care  and  caution,  that  will  sustain  an  allegation 
of  their  exercise,  can  be  drawn  from  character  and  careful 
habits  alone. 

While  it  is  true  that  a  failure  to  look  if  a  train  is  approach* 
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ing  is  not  in  itself,  as  a  matter,  of  law,  such  negligence  as 
will  prevent  a  recovery,  but  is  a  fact  to  be  considered  by 
the  jury  in  passing  upon  the  question  of  ordinary  care,  it 
is  also  true  that  it  is  the  duty  of  one  approaching  a  place 
of  danger  to  do  so  cautiously,  and  that  this  duty  is  the  more 
imperative  when  the  crossing  is  peculiarly  dangerous  and 
the  person  approaching  knows  that  it  is  dangerous. 

In  C.  A.  Pressed  Brick  Co.  v.  Sobkowiak,  36  111.  App.  531, 
is  said : 

"  Negligence  is  the  failure  to  do  what,  under  all  the  cir- 
cumstances of  the  case,  a  reasonably  prudent  person  would 
do  for  his  own  welfare  and  safety." 

In  Pennsylvania  Co.  v.  Frana,  112  111.  404,  the  court  says : 

^^  It  is  no  doubt  true  that  it  is  the  duty  of  a  person  about 
to  cross  a  railroad  track,  to  approach  cautiously,  and  en- 
deavor to  ascertain  if  there  is  present  danger  in  crossing." 

Citing  this  quotation  and  commenting  upon  it,  in  C,  St. 
L.  &  P.  K.  E.  Co.  V.  Hutchinson,  120  UL  596,  the  court 
says: 

''  It  is  undoubtedly  the  duty  of  a  person  approaching  a 
place  of  danger,  to  do  so  cautiously  ana  with  due  and  proper 
care  for  his  safety;  and  the  law  requires  that  he  should 
exercise  such  care  as  ordinarily  prudent  and  cautious  men 
would  observe  under .  the  circumstances  surrounding  him. 
But  the  degree  of  care  can  not  be  formulated  as  a  rule  of 
conduct,  for  it  is  evident  that  the  conduct  of  ordinarilv  cau- 

'  ml 

tious  and  prudent  men  would  vary  as  the  circumstances 
presented  inight  be  varied." 

In  C.  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  149,  it  is  said  : 

"  The  proper  rule  was  laid  down  with  substantial  accuracy 
in  the  thirteenth  instruction  given  at  the  instance  of  de- 
fendant, in  which  it  was  held,  that  if  the  deceased,  by  the. 
exercise  of  ordinary  care,  could  hav^  seen  the  approach  of 
the  train,  then  the  law  made  it  his  duty  to  see  it,  and  that  if 
he  failed  in  such  duty,  his  failure  would  bar  a  recovery,  unless 
the  evidence  showed  that  the  defendant  or  its  servants  were 
guilty  of  negligence  so  gross  as  to  amount  to  a  willful  dis- 
regartl  of  the  rights  or  safety  of  the  public." 

In  the  case  at  bar  it  is  not  claimed  that  the  defendant, 
was  guilty  of  gross  negligence  of  this  character.  . 


Fourth  District — August  Term,  1898.     153 

I.  C.  R.  R.  Co.  V.  Batson. 

In  C.  &  E.  I.  R.  R.  Co.  v.  Tilton,  26  111.  App.  368,  the 
court  says : 

"  We  are  at  a  loss  to  perceive  how  the  court  can  declare 
to  the  jury,  as  an  absolute  proposition  of  law  equally 
applicable  in  all  cases  and  under  all  circumstances,  that  one 
attempting  to  cross  a  railroad  track  must  fii*st  stop  and 
listen  to  see  if  there  is  an  approaching  train.  The  circum- 
stances  that  would  relieve  one  from  such  a  prudential  and 
reasonable  act  may  rarely  occur,  but  if  it  is  not  always  and 
under  all  circumstances  a  duty,  then  the  particular  circum- 
stances of  each  case  must  determine  whether  the  omission 
so  to  do  would  be  negligence  or  not." 

In  a  &  A.  R.  R.  Co.  V.  Adler,  129  111.  335,  it  is  said  : 

*'  We  are  aware  that  this  and  other  courts  have  repeatedly 
held,  when  passing  upon  questions  of  law  as  well  as  of  fact, 
that  it  was  negligence  in  a  person  attempting  to  cross  a 
railroad  not  to  pause  and  look  for  approaching  trains. 
But  while  that  may  be  true  as  a  matter  of  fact  in  any 
particular  case,  it  is  manifest  that  it  must  at  last  depend 
upon  the  circumstances  shown;  and  the  jury  must,  in  the 
first  instance,  say,  as  a  matter  of  fact,  whether  it  was  neces- 
sary to  the  exercise  of  ordinary  care." 

In  C.  &  N.  Ry.  Co.  v.  Dunleavy,  cited  supra^  it  is  said : 

*'  Undoubtedly  a  failure  to  look  or  listen,  especially  when 
it  appears  affirmatively  that  looking  or  listening  mio^ht  have 
enabled  the  party  injured  to  see  the  train,  and  thus  avoid 
being  injured,  is  evidence  tending  to  show  negligence.  But 
they  are  not  conclusive  evidence,  so  that  a  charge  of  negli- 
gence can  be  predicated  upon  them  as  a  matter  of  law. 
There  may  be  various  modifying  circumstances  excusing 
the  party  from  looking  or  listening,  and  that  being  the  case, 
a  mere  failure  to  look  or  listen  can  not,  as  a  legal  conclu- 
sion, be  pronounced  negligence  /><??•  ««." 

These  authorities,  un<l  man}'  others  that  might  be  cited, 
warrant  the  statement  that  while  a  failure  to  look  if  a  train 
is  approaching  is  not  in  law  negligence  per  se^  it  is  negli- 
gence in  fact,  if  there  are  no  conditions  or  circumstances 
which  excuse  looking.  And  a  jury,  without  evidence  of 
conditions  or  circumstances  which  excuse  looking,  when 
looking  would  disclose  the  danger,  is  not  warranted  in  find- 
ing that  such  failure  to  look  is  not  negligence. 

While  the  question  of  ordinary  care  was  in  the  first 
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instance  a  question  of  fact  for  the  jury  to  pass  upon,  it  is 
now  a  question  to  be  passed  upon  by  this  court.  If  there 
was  a  conflict  of  testimony  upon  this  issue,  and  there  was 
evidence  if  considered  alone  sufficient  to  sustain  the  verdict, 
the  finding  of  the  jury  would  be  conclusive.  But  if  there 
is  no  evidence  tending  to  show  care  and  cautidn,  and  no 
excuse  or  reason  shown  for  their  absence,  the  allegation  in 
the  declaration  of  due  care  and  caution  is  not  proved. 
Being  a  material  allegation,  not  proved,  the  instruction  to 
find  for  defendant  should  have  been  given.  Lake  Shore  & 
M.  S.  R.  R.  Co.  V.  O'Conner,  115  III.  254;  Rack  v.  Chicago 
CityRy.  Co.,  173  111.  291.  The  affirmative  allegation  of 
due  care  and  caution  not  being  proved,  and  willful  or  wanton 
negligence  not  being  charged,  it  is  unnecessary  to  examine 
the  allegations  of  negligence  on  the  part  of  appellant. 

This  being  the  second  time  before  this  court,  it  is  fair  to 
presume  that  appellee  has  presented  all  the  testimony  avail- 
able to  sustain  his  side  of  the  case.    Judgment  reversed. 

The  court  finds,  as  ultimate  facts,  that  the  deceased  was 
not  in  the  exercise  of  ordinary  care,  and  that  in  consequence 
thereof  he  was  killed;  it  further  finds  that  there  is  no 
evidence  tending  to  prove  that  the  deceased  was  in  the 
exercise  of  ordinary  care  when  he  met  his  death. 


Oscar  Williams^  Adm'r^  v.  J.  H.  Kirby. 

1.  TRACriCK— Defendants  on  Joint  Contracts.— -The  ruleef  the  com- 
mon law,  that  where  judgment  is  rendered  against  two  or  more  on  a  joint 
contract,  and  a  new  trial  is  granted  as  to  one,  the  judgment  must  be 
Vacated  as  to  all,  is  abrogated  as  to  suits  on  joint  and  several  bills  of  ex- 
change and  promissory  notes  for  the  payment  of  money  by  the  statute 
of  1895.     Laws  1895,  263. 

2.  STATVTESi— Construction  of  the  Act  of  1896  Relating  to  Suits  on 
Promissory  Notes. — The  act  (Laws  1895,  262)  to  amend  Section  VII  of 
'^An  act  to  revise  the  laws  in  relation*  to  promissory  notes,  bonds,  due- 
bills,  and  other  instruments  in  writing/*  approved  March  18,  1874,  and 
to  regulate  the  conduct  of  suits  for  enforcing  payment  of  certain  negoti^ 
able  instruments  on  which  parties  are  jointly  or  severaUy  liable,  applies 
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to  cases  where  a  suit  is  brought  against  two  or  more  persons  severally 
liable  on  a  promissory  note  or  bill  of  exchange,one  or  more  of  whom  make 
default,  and  the  plaintiff  proceeds  to  trial  against  the  others  and  fails.  He 
still  may  have  damages  assessed,  and  upon  the  finding  have  judgment 
against  the  defendants  not  putting  in  a  defense. 

Assnmpglt,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Union 
County;  the  Hon.  Joseph  P.  Robarts,  Judge,  presiding.  Verdict  and 
judgment  for  defendant;  appeal  by  plaintiff.  Heard  in  this  court  at  the 
August  terra,  1898.  Affirmed.  Mr.  Justice  WoBTHiNaTON  dissenting. 
Opinion  filed  March  10, 1899. 

Jamks  LiNai^B,  attorney  for  appellant. 

HiLEMAN  &  Sessions,  attorneys  for  appellee. 

Mr.  Justice  Bioblow  delivered  the  opinion  of  the  court. 
This  was  a  suit  in  assumpsit  by  appellant  against  appel- 
lee and  three  others  upon  a  promissory  note  as  follows : 

*<  $300.  Lick  Creek^  Union  Co.,  III. 

Twelve  months  after  date  we  or  either  of  us  promise  to 

pav  Peter  F.  Williams  the  sum  of  three  hundred  dollars, 

value  received,  with  interest  at  7  per  cent  from  date  until 

paid,  this  the  4th  day  of  March,  1898. 

U.  S.  Jolly, 
J.  F.  Wilson, 
Mary  C.  Jolly, 
J.  H.  Kirby." 

The  instrument  sued  on  is  a  promissory  note  for  the  pay- 
ment of  money  on  which  the  makers  were  severally  liable, 
and  all  the  parties  whose  names  appear  to  the  note  were 
included  in  the  one  suit  and  declared  against  as  makers  of 
said  note.  They  were  all  duly  served  with  process,  and  all 
but  appeHee  were  defaulted.  He  filed  a  plea,  duly  verified, 
denying  that  he  had  executed  the  note.  Issue  was  joined 
on  appellee's  plea  and  the  cause  was  tried  by  a  jury,  result- 
ing in  a  verdict  as  follows : 

"  We,  the  jury,  find  the  issues  for  all  the  defendants." 
Appellant  filed  a  motion  for  a  new  trial  which  the  court/ 
sustained  as  to  all  the  defendants  except  appellee,  and 
overruled  as  to  him,  and  rendered  judgment  in  his  favor 
for  costs  to  be  paid  in  due  course  of  administration. 
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Appellant  excepted,  brings  the  case  to  this  court  by  ap- 
peal, and  urges  as  grounds  for  reversal  that  the  court  erred 
in  overruling  his  motion  for  a  new  trial  as  to  appellee  and 
rendering  judgment  in  appellee's  favor  for  costs,  and  that, 
the  court  erred  in  rendering  any  judgment  as  to  appellee 
which  did  not  include  all  his  co-defendants. 

It  is  contended  that  the  verdict  as  to  appellee  is  against 
the  weight  of  the  evidence.  The  only  issue  in  the  case 
was  as  to  whether  appellee  had  signed  the  note,  and  the  only 
witness  who  claimed  to  have  been  present,  and  saw  him 
sign  it,  was  his  co-defendant  U.  F.  Jolly,  the  principal  maker 
of  the  note.  lie  testiRed  that  appellee  signed  the  note  on 
the  1st  day  of  May  after  its  date,  "yon  side  of  Lick  Creek 
in  the  big  road,"  where  the  witness  met  him;  that  he  wrote 
"  J.  H."  standing  up,  then  put  it  down  on  his  thigh  and 
wrote  the  rest  of  his  name.  There  was  also  some  evidence 
tending  to  show  that  appellee  had  admitted  he  signed  the 
note,  but  as  it  appears  in  the  record  it  does  not  impress 
us  as  entitled  to  any  considerable  weight.  On  the  other 
hand  appellee  unqualifiedly  and  unequivocally  denied  the 
execution  of  the  note,  and  his  testimony  was  corroborated 
by  the  testimony  of  several  disinterested  witnesses,  and  the 
substantial  testimony  of  one  of  these  was  that  he  had 
known  appellee  for  years;  knew  his  handwriting  when  he 
used  to  write;  that  he  had  a  spell  of  sickness  in  1888,  which 
left  him  in  bad  condition,  after  which  he  could  not  write 
his  name,  and  witness  at  times  wrote  it  for  him.  That  ap- 
pellee never  wrote  as  well  as  the  signature  to  the  note  was 
written,  and  never  used  a  capital  "  H,"  and  never  spelled 
his  name  "  Kirby,"  but  always  spelled  it  "  Kerby,"  and  that 
witness  did  not  think  that  the  signature  to  the  *note  was 
appellee's  handwriting. 

The  question  as  to  whether  or  not  appellee  had  signed 
the  note  was  a  disputed  question  of  fact  upon  which  the 
evidence  was  conflicting.  That  issue  wajs  fairly  submitted 
to  the  jury. 

It  is  insisted,  and  a  number  of  authorities  are  cited  to 
show  that  where  judgment  is   rendered  against  two  or 
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more,  on  a  joint  contract,  and  a  new  trial  is  granted  as  to 
one,  the  judgment  must  be  vacated  as  to  all. 

That  such  is  the  well  settled  rule  of  the  common  law  is 
not  doubted,  but  this  rule  was  entirely  abroo^ated  as  to  suits 
on  joint  and  several  bills  of  exchange  and  promissory  notes 
for  the  payment  of  money  by  the  statute  of  1895,  entitled 
''An  act  to  amend  section  7  of  'An  act  to  revise  the  laws 
in  relation  to  promissory  notes,  bonds,  due  bills,  and  other 
instruments  in  writing,'  approved  March  18,  1874,  and  t6 
regulate  the  conduct  of  suits  for  enforcing  payment  of  cer- 
tain negotiable  instruments  on  which  parties  are  jointly  or 
severally  liable."  Sections  2  and  3  of  the  statute  are  as  fol- 
lows : 

Section  2.  "  Persons  severally  liable  upon  bills  of  ex- 
change or  promissory  notes,  payable  in  money,  may  all  or 
any  of  them  severally  be  included  in  the  same  suit  at  the 
option  of  the  plaintiff,  and  judgment  rendered  in  said  suit 
shall  be  without  prejudice  to  the  rights  of  the  several 
defendants  as  between  themselves." 

Section  3,  "  In  any  suit  mentioned  in  the  preceding  section 
a  separate  judgment  may  be  entered  by  default  against  any 
defendant  or  defendants  severally  liable  who  have  been 
duly  served  with  summons  and  against  whom  plaintiff 
would  have  been  entitled  to  judgment,  had  the  suit  been 
against  such  defendant  or  defendants  only.  The  suit  shall 
thereby  be  severed  and  shall  proceed  to  trial  a^jainst  the 
other  party  or  parties  in  the  same  manner  as  if  it  had  been 
commenced  against  such  other  party  or  parties  only,  and  if 
the  plaintiff  recover,  judgment  shalf  be  entered  against  such 
one  or  more  of  the  defendants  as  are  found  liable  to  him, 
but  in  no  event  shall  the  plaintiff  be  entitled  to  more  than 
one  satisfaction."  Laws  of  1895,  page  202;  Hurd's  lie- 
vision  of  1896,  Chap.  98,  Sees.  7a  and  7b. 

It  would  seem  that  language  could  not  make  plainer  the 
intent  of  the  law  makers  to  completely  abrogate  the  rule  of 
the  common  law  requiring  judgments  to  be  rendered  against 
all  who  are  sued  on  joint  and  several  undertakings  of  the 
character  named  in  the  act,  or  against  none. 

The  severance  of  the  case  is  a  rule  of  practice  to  be  fol- 
lowed by  the  courts  for  the  proper  conduct  and  dispatch  of 
business,  and  is  of  the  same  character  of  legislation  as  Sec. 
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4  of  the  Practice  Act  of  1827,  which  has,  in  substance,  ever 
since  been  continued  in  force,  and  is  now  Sec.  9  of  the 
present  Practice  Act,  and  also  is  of  the  same  character  as 
Sec.  11  of  the  present  Practice  Act,  all  of  which  laws  were 
enacted  to  soften  the  rigidity  and  partially  remove  a  com- 
mon law  rule  of  practice  which  had  been  found  often  to 
work  injustice  to  suitors. 

When  appellee  filed  his  plea  and  his  co^lefendants  were 
defaulted  the  suit  became  severed. 

Under  the  law  as  it  now  is,  the  only  question  before  us 
lies  between  appellant  and  appellee,  and  should  be  deter- 
mined in  the  same  manner  and  by  the  same  rules  as  if 
appellee  had  not  been  joined  with  his  co-defendants  but 
had  been  sued  alone  in  the  first  instance. 

In  Deatherage  v.  Rotrer,  78  111.  App.  248,  the  court 
says: 

^^This  statute  applies  to  cases  where  a  suit  is  brought 
against  two  or  more  persons  severally  liable  on  a  promis- 
sory note  or  bill  or  exchange  and  one  or  more  "o^ the 
defendants  make  default  and  the  plaintiff  proceeds  to  trial 
against  the  other  party  and  fails ;  ne  still  could  have  dam- 
ages assessed,  and,  upon  the  finding,  have  judgment  against 
the  defendant  or  defendants  not  putting  in  a  defense. ' 

True,  appellant^s  motion  for  a  new  trial  was  a  unit  as  to 
all  of  the  defendants,  and  as  he  had  not  sufficient  grounds 
for  a  new  trial  as  to  appellee,  the  court  might  have  over- 
ruled his  motion  as  to  all.  As  he  was  not  entitled,  to  have 
it  granted  as  a4init,  it  could  not  be  error  for  the  court  to 
overrule  it.  The  court  saw  fit  to  sever  his  motion  and  allow 
it  in  part  and  overrule  it  in  part,  and  to  render  judgment 
accordingly.  Of  this  appellant  can  not  complain,  although 
he  had  not  so  moved  the  court,  since  by  this  course  on  the 
part  of  the  court  appellant  obtains  all  that  in  any  case  he 
could  be  entitled  to  under  the  state  of  record,  issues  and 
evidence  in  this  case. 

There  being  in  the  opinion  of  the  majority  of  the  court  no 
substantial  error  in  the  record,  the  judgment  of  the  Circuit 
Court  is  affirmed. 
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JusTicB  WoETHiNGTON  dissenting. 

While  not  disagreeing  with  the  majority  of  the  court  as 
to  the  construction  of  the  amendment  of  1895,  where  it 
applies,  I  do  not  concur  in  their  conclusion  thait  it  applies 
in  the"case  at  bar.  It  is  said  in  Faulk  v.  Kellums,  54  111. 
190 :  ^'  The  rule  is  inflexible  that  in  actions  on  contract 
against  two  or  more,  judgment  must  go  against  all  or  none, 
for  as  a  contract  is  indivisible,  so  is  the  judgment  thereon, 

*  *  *  and  such  is  the  universal  rule  at  common  law."  In 
construing  this  amendment,  the  Appellate  Court  of  the 
Third  District  say,  in  Deatherage  v.  Rohrer,  quoted  in  the 
opinion,  supra:  ^^  When  a  statute  is  clear  in  meaning  and 
purpose,  it  is  not  within  the  power  or  province  of  the  court 
to  extend  its  application  to  a  case  not  within  its  terms,  and 
especially  when  such  extension  would  work  a  repeal  of  a 
well  established  principle  of  the  common  law." 

In  this  State,  previous  to  the  passage  of  the  amendment 
of  1895,  all  makers  of  promissory  notes  were  liable,  both 
severally  and  jointly.  Section  2  of  the  amendment  then 
did  not  change  the  law  in  this  respect.  But  previous  to 
the  amendment,  all  the  makers  bad  to  be  included  in  one 
suit,  except  that  a  single  maker  might  be  sued  separately. 
Any  number  of  makers  less  than  the  whole  number  could 
not  be  sued  together  as  several  promisors.  Section  2  of 
the  amendment  changes  the  law  in  this  respect,  and  author- 
izes the  plaintiff  at  his  option,  to  include  ^'  all  or  any  (of  the 
makers)  severally,"  in  the  same  suit.  But  this  is  an  option 
to  be  exercised  by  the  plaintiff.  In  the  present  case  he  has 
not  used  that  option.  He  declares  against  the  makers 
jointly  only,  not  jointly  and  severally.  The  averment  in 
the  declaration  is,  ''that  the  defendants  made  their 
promissory  note    *    *    *    and  thereby  promised  to  pay, 

*  *  *  by  means  whereof  the  defendants  became  liable 
to  pay    *    *    *    according  to  the  tenor  and  effect  thereof, 

*  *  *  and  being  so  liable  the  defendants  in  considera- 
tion thereof  promised, "  etc. 

Section  3  of  the  amendment  provides  that  'Mn  any  suit 
mentioned  in  the  preceding  section,  a  separate  judgment 
Hiay  be  entered,"  etc.     It  applies  only  to  such  suits  as  ar^^ 
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embraced  in  section  two — that  is,  to  suits  wliere  the  plaintiff 
has  exercised  the  option  to  include  any  or  all  of  the  makers 
severally.  The  plaintiff  not' having  included  the  makers 
severally  as  well  as  jointly,  section  three  does  not  apply  in 
this  case. 

It  will  be  observed,  too,  that  section  three  is  not  manda- 
tory or  self-acting.  It  is  not  an  autocrat  or  an  automobile. 
It  does  not  declare  that  separate  judgments  shall  be  entered, 
but  it  does  provide  that  they  may  be  entered.  In  practice, 
some  party  moves  the  court  to  enter  a  judgment  and  moves 
for  such  judgment  as  he  desires,  or  thinks  himself  entitled 
to.  There  is  nothing  in  this  record  to  show  that  any  one 
asked  for  separate  judgments. 

It  is  correctly^  said  in  the  opinion,  aiipra^  that  the  motion 
to  set  aside  the  verdict  and  for  a  new  trial  was  a  unit.  If 
it  was  a  unit,  it  should  have  been  treated  as  a  unit.  It 
should  have  been  decided  in  bulk  and  not  in  parcels. 

Plaintiff  was  entitled  to  have  the  action  of  the  court  upon 
his  motion  as  made,  andHhen  to  a  review  of  the  decision  of 
the  court  if  adverse  to  him,  in  a  court  of  review. 

In  the  case  at  bar,  the  court  gave  to  the  jury  the  follow- 
ing instructions : 

"11.  If  you  find  from  all  the  evidence  that  defendant 
tirby  did  not  sign  the  note  in  question,  then  it  will  be 
your  duty  to  find  in  favor  of  said  Kirby,  but  that  will  not 
preclude  your  finding  for  the  plaintiff  against  the  other 
defendants  for  the  amount  the  evidence  shows  is  due  as 
principal  and  interest  on  the  note  introduced  in  evidence. 

12.     Your  verdict  may  be  in  one  of  the  following  forms  : 

Wo,  the  jur3%  find  the  issues  for  the  plaintiff  and  assess 
his  damages  at dollars cents. 

We,  the  jury,  find  the  issues  for  the  defendant  Kirbv, 
and  we  find  for  the  plaintiff  against  the  defendants  W.  8. 
Jolly,  J.  F.  Wilson  and  Mary  C.  Jolly,  and  assess  plaintiff's 
damages  at dollars — —cents. 

We,  the  jury,  find  the  issues  for  all  the  defendants." 

The  jury  returned  a  verdict: 

"We,  the  jury,  find  the  issues  for  all  the  defendants." 
Whereupon  the  plaintiff  moves  to  set  aside  the  verdict 
and  for  a  new  trial.     The  court  denied  the  motion  as  to 
Kirby,  and  granted  it  as  to  the  other  defendants,  and  then 
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gave  judgment  for  defendant  Kirby,  against  plaintiff,  for 
costs,  leaving  the  case  undisposed  of  as  to  the  other  defend- 
ants. The  jury  rendered  a  verdict  for  all  the  defendants. 
If  the  jury  found  that  Kirby  did  not  execute  the  note,  their 
verdict  was  a  true  one,  under  the  declaration,  for  in  such 
case  it  was  not  a  joint  note  of  the  four  alleged  makers  as 
declared  on. 

If  the  court  was  satisfied  as  to  the  finding  of  the  jury 
that  Kirby  did  not  execute  the  note,  and  that  it  was  not  a 
joint  note,  the  motion  to  set  aside  the  verdict  and  for  a  new 
trial  should  have  been  overruled  as  a  unit.  Then  a  general 
judgment,  entered  upon  the  verdict  for  costs  against  the 
plaintiff,  would  have  been  a  logical  and  correct  legal  entry. 


City  of  Flora  v.  Francis  M.  Praett^  Adm'r. 

1.  Afpeliatb  Court— Pmrfice  —  Errors  Assigned  Not  Argued  — 
Waiver. — Where  errors  are  assigned,  and  not  urged  by  caUing  the  atten- 
tion of  the  court  to  them  in  a  brief  or  argument,  they  will  be  held  to 
have  been  waived  or  abandoned. 

2.  NsouoBNCE— Proxtmofe  Cause— Usually  a  Question  of  Fad,— 
What  is  a  proximate  cause,  and  what  is  a  natural  or  reasonable  result, 
must  be  determined  from  the  facts  of  each  particular  case,  and  are  not 
usually  questions  of  law  for  the  court  to  determine,  but  questions  of  fact 
for  the  jury. 

8.  Same-— Where  the  Parties  Contribute  to  the  Cause.— It  is  no  defense 
that  the  negligence  of  a  third  party  contributed  to  cause  the  injury,  if 
the  negligence  of  the  defendant  was  an  etficient  cause  of  it. 

Action  for  Damages.— Death  from  negligent  act  Trial  in  the  Circuit 
Court  of  Clay  County:  the  Hon.  Samuel  L.  D wight,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant  Heard  in  this 
court  at  the  August  term,  1898.  Affirmed.  Opinion  filed  March  10, 
1890. 

Sol.  T.  Finch,  Hoff  &  Hoff  and  H.  W.  Shriker,  attor* 
neys  for  appellant. 

J.  O.  BuBTON  and  Kbambb,  Cbbiohtok  &  Shaeffeb,  at- 
torneys for  appellee. 

TOL  LXXXI  u 
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Mr.  Justice  Cr^eighton  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case,  in  the  Circuit  Court  of 
Clay  County,  by  appellee,  as  administrator  of  the  estate  of 
Charles  S.  Pruett,  deceased,  against  appellant,  to  recover 
damages  resulting  to  the  next  of  kin  from  the  death  of 
deceased,  alleged  to  have  been  caused  by  negligence  on  the 
part  of  appellant.  The  declaration  is  in  the  usual  form. 
Plea,  not  guilty.  Trial  by  jury.  Yerdict  for  appellee  for 
$700.  Motion  for  new  trial  entered  by  appellant  and  over- 
ruled by  the  court,  and  judgment  against  appellant  on  the 
verdict. 

Of  all  the  errors  assigned,  none  are  urged  by  counsel  for 
appellant  except  that  the  verdict  is  contrary  to  the  law 
and  the  evidence,  and  that  the  court  erred  in  entering 
judgment  against  appellant  on  the  verdict  of  the  jury. 

Where  errors  are  assigned,  and  not  urged  by  calling  the 
particular  attention  of  the  court  to  them  in  the  brief  or 
argument,  they  will  be  held  to  have  been  waived  or  aban- 
doned. Edward  Abend,  Adm'r,  v.  Endowment  Fund  Com- 
mission of  McKendree  College  etal.,  174  111.  96. 

The  evidence  clearly  establishes  or  tends  strongly  to  prove 
the  following  state  of  facts :  Appellant  maintained  within 
its  corporate  limits,  near  the  center  of  the  city,  a  public  park 
covering  one  square  of  ground,  around  which  extended  pub- 
lic streets  and  sidewalks.  This  park  was  used  as  a  public 
resort  and  playground  for  children.  Around  this  park 
appellant  maintained  a  public  hitch  rack,  for  the  especial 
accommodation  of  country  people  who  might  come  to  the 
city  with  teams. 

Appellant  had  been  in  the  habit  of  placing  lumber  in  the 
southeastern  portion  of  the  park,  but  this  portion  was  not 
in  any  manner  fenced  off  or  separated,  either  from  the 
remainder  of  the  park  or  from  the  sidewalk.  In  the  latter 
part  of  July,  1897,  appellant  caused  a  lot  of  lumber  to  be 
stacked  therein.  The  lumber  consisted  of  oak  scantlings 
4x4  and  4x6  about  12  feet  long.  It  was  stacked  near  the 
sidewalk,  probably  as  close  as  eighteen  inches  to  the  side- 
walk along  the  south  side  of  the  park,  parallel  with  the 
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sidewalk,  and  was  stacked  in  tiers,  without  "  ties."  As  first 
stacked  it  was  about  four  or  five  feet  wide  and  about  four 
and  one-half  ^eet  high. 

Some  of  the  lumber  had  been  removed  from  the  north 
side  of  the  top  of  the  stack,  leaving  it  higher  at  the  south 
side.  It  leaned  toward  the  south.  The  stack  was  not 
firm.  One  witness  testified  that  he  observed  some  days 
before  the  injury,  that  when  he  put  his  hand  on  it,  it  would 
shake. 

About  the  last  day  of  August  or  first  of  September,  under 
directions  of  the  city  marshal,  a  piece  of  timber  pre- 
pared at  this  place,  to  be  used  as  a  bell  post,  was  left 
there,  and  was  by  some  one  placed  leaning  against  the  north 
side  of  the  lumber  stack,  one  end  on  the  ground  and  the 
other  against  the  top  of  the  stack. 

On  the  11th  day  of  September,  1897,  about  two  o'clock  in 
the  afternoon,  appellee,  who  resides  in  the  country,  about 
four  miles  from  the  city,  came  to  the  city  in  a  wagon, 
bringing  with  him  his  three  children,  JeflFerson,  Clarence 
and  the  deceased,  a  boy  nine  years  old.  On  arriving  in  the 
city,  appellee  hitched  his  team  to  the  rack  on  the  south  side 
of  the  park,  near  the  lumber  stack  in  question,  as  he  had  done  ' 
on  former  occasions.  About  four  o'clock  he  and  his  chil- 
dren went  to  the  team  for  the  purpose  of  starting  home,  and 
while  there,  appellee  engaged  in  conversation  with  a 
stranger,  and  while  so  engaged  deceased  told  appellee  he 
wanted  to  go  home,  and  appellee  said  for  him  to  go  away 
awhile  and  he  would  be  ready  soon.  Deceased  walked  off, 
and  appellee  did  not  notice  where  he  went,  but  supposed  he 
went  to  the  park  benches.  Deceased  went  to  the  vicinity 
of  the  lumber  stack,  which  was  about  ten  or  fifteen  feet 
away  from  where  appellee  was  standing,  and  stood  or  sat  on 
or  near  the  sidewalk  on  the  south  side  of  the  stack.  A 
number  of  boys  were  playing  about  the  stack,  among  them 
one  about  seventeen  years  old,  who  was  sliding  down  the 
bell  post,  on  the  north  side  of  the  stack,  when  the  stack  fell 
over  toward  the  south,  on  deceased,  killing  him  instantly. 
Counsel  for  appellant  contend  that  appellee,  the  deceased 
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child's  father,  in  whose  care  and  custody  the  child  was,  did 
not  exercise  that  degree  of  care  and  cantion  for  the  child's 
safety  which  the  law  requires  to  warrant  a  recovery;  that 
the  lumber  was  not  negligently  stacked  nor  allowed  to 
become  and  remain  in  a  dangerous  condition,  and  that 
deceased  was  a  trespasser  in  being  at  the  place  he  was,  at 
the  time  he  was  killed. 

Under  the  evidence  in  this  case  all  these  were  questions 
of  fact  for  the  jury  to  determine.  Counsel  for  appellant 
also  contend  that  the  negligence  complained  of  was  not  the 
proximate  cause  of  the  injury  sustained ;  that  it  is  not  the 
natural  and  reasonable  result  of  appellant's  acts,  and  that 
the  act  of  the  big  boy  in  sliding  down  the  bell  post  was  a 
negligent  act  and  was  the  proximate  cause  of  the  death  of 
deceased. 

What  is  a  proximate  cause,  and  what  is  a  natural  or 
reasonable  result,  must  be  determined  from  the  particular 
facts  of  each  particular  case,  and  are  not  usually  questions 
of  law  for  the  court  to  determine,  but  questions  of  fact  for 
the  jury. 

It  is  no  defense,  that  the  negligence  of  a  third  party 
contributed  to  cause  the  injury  to  the  plaintiff,  if  the  negli- 
gence of  the  defendant  was  an  eflScient  cause  of  the  injury. 
The  Village  of  Carter ville  v,  Cook,  129  111.  152. 

In  the  above  cited  case  a  boy  about  fifteen  years  old, 
while  passing  along  the  sidewalk  of  a  village,  was,  by  the 
negligent  act  of  a  boy  in  shoving  another  boy  against  him, 
thrown  off  the  sidewalk  and  seriously  injured,  at  a  point 
where  the  sidewalk  was  elevated  six  feet  above  the  ground, 
and  where  the  village  had  neglected  to  place  a  railing.  It 
was  held  that  the  village  was  liable,  notwithstanding  the 
primary  cause  of  the  injury  was  the  act  of  another  party. 

We  find  nothing  in  this  record  to  warrant  us  in  holding 
that  the  verdict  of  the  jury  is  contrary  to  the  evidence  or 
the  law,  nor  that  the  court  erred  in  entering  judgment 
against  appellant  on  the  verdict. 

The  judgment  of  the  Circuit  Court  is  afl3rmed. 
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John  Field  y.  The  Town  of  Golconda^  Theodore  Steyer 

and  James  8im. 

1.  Amkndvbnts — Without  Leave  of  Court — An  amendment  to  a 
pleading,  without  leave  of  court,  is  properly  stricken  from  the  files. 

8.  Equity  Fbacticr— Where  the  Bill  PtetenU  a  Question  of  Law,— 
A  bill  In  which  the  complainant  alleges  that  he  is  the  owner  in  fee  of 
lands,  hut  that  another  party  has  unlawfully  taken  possession  of  tlie 
same,  claiming  to  own  and  control  them,  and  has  given  to  another  the 
pretended  right  to  establish  and  control  a  wharf-boat  upon  and  adjoin- 
ing thereto,  and  has  collected  large  sums  of  money  for  wharfage,  rents 
and  other  charges,  which  of  right  belongs  to  him,  for  which  they  have 
not  accounted,  presents  a  question  of  law,  leaving  the  question  of  rents 
and  profits  in  abeyance,  and  the  complainant  has  no  standing  in  a  court 
of  equity. 

Bill  for  an  Aeeonntlng.— Trial  in  the  Circuit  Court  of  Pope  County; 
the  Hon.  Ouvbb  A.  Harksb,  Judge,  presiding.  Hearing  and  decree  on 
demurrer  to  bill;  error  by  complainants.  Heard  in  this  court  at  the 
August  term,  1898.    Affirmed.    Opinion  filed  March  10,  1899. 

Geobgb  B.  Leonabd,  attorney  for  plaintiff  in  error. 
Thompson  &  Moobb,  attorneys  for  defendants  in  erron 

Mb.  Justice  Wobthinoton  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  filed  his  original  bill  April  16,  1392,  to 
which,  at  the  October  term,  1892,  a  demurrer  was  sustained, 
and  leave  granted  to  amend  bill.  At  the  May  term,  1893, 
a  demiirrer  was  sustained  to  the  amended  bill,  and  leave 
again  granted  to  amend.  On  August  13, 1893,  an  amended 
bill  was  filed,  to  which,  on  the  fourth  day  of  the  May  term, 
1894,  a  demurrer  was  filed,  and  the  demurrer  confessed, 
and  leave  again  granted  to  amend.  On  October  9,  1894,  an 
amended  bill  was  filed,  to  which,  on  October  11,  1894,  a  de- 
murrer was  filed,  and  the  demurrer  sustained.  To  this  last 
amended  bill  an  amendment  was  filed  October  15th,  without 
leave  of  court,  so  far  as  the  record  discloses.  A  demurrei* 
was  filed  to  the  bill  as  last  amended.    By  order  of  court  the 
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last  amendment  and  the  demurrer  thereto  were  stricken 
from  the  files.     The  order  is  as  follows : 

^^  And  now  it  appearing  on  this  day  that  complainant  has 
on  file  an  original  bill,  filed  April  16,  A.  D.  1892;  also  an 
amended  bill,  filed  August  31,  A.  D.  1893;  also  an  amended 
bill,  filed  October  9,  1894,  to  all  of  which  demurrers  have 
heretofore  been  sustained.  Now  it  appears  that  on  the  15th 
day  of  October,  A.  D.  1894,  complainant  filed  an  amend- 
ment to  amended  bill,  to  which  a  demurrer  was  filed  on  the 
same  day.  The  court  finds  that  said  amendment  to  amended 
bill  and  the  demurrer  thereto  were  filed  by  mistake,  and 
they  are  both  hereby  stricken  from  the  files  in  this  case. 
Complainant  excepts.  Complainant  asks  leave  to  file  an 
amendment  to  the  amended  bill,  and  offers  to  file  the  same. 
The  court  denies  leave  to  file  the  same,  and  decree  is  hereby 
entered  dismissing  this  case,  and  judgment  against  com- 
plainant for  costs  is  hereby  entered.   Complainant  excepts." 

It  is  assigned  for  error  that  the  court  struck  from  the 
files  the  amendment  to  the  amended  bill  filed  October  15th. 

This  was  not  error.  Section  8  of  chapter  6,  entitled 
Amendments  and^  Jeofails,  is  as  follows  : 

"  No  process,  pleading  or  proceeding  shall  be  amended  or 
impaired  by  the  clerk  or  other  officer  of  the  court,  or  by 
any  other  person,  without  the  order  of  such  court,  or  of 
some  other  court  of  competent  authority." 

Section  9  of  the  same  act  provides  that  ^^  the  provisions 
of  this  act  shall  extend  to  all  actions  in  courts  of  law  or 
chancery." 

No  leave  of  court  having  been  obtained  to  tile  said 
amendment,  it  was  properly  stricken  from  the  files. 

The  refusal  of  the  court  to  allow  complainant  to  file  an 
amendment  to  his  amended  bill,  filed  October  9,  1894,  is 
assigned  as  error.  The  record  does  not  show  what  amend- 
ment was  proposed  to  be  filed.  It  may  have  been  the 
amendment  that  was  stricken  from  the  files,  or  it  may  have 
been  some  other  amendment.  In  the  absence  of  any  show- 
ing as  to  what  the  proposed  amendment  was,  it  must  be 
held  that  the  court  decided  correctly  in  refusing  to  allow 
it  to  be  made. 

It  is  assigned  for  error  that  the  court  erred  in  sustaining 
a  demurrer  to  the  amended  bill  filed  October.  9,  1 894. 
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This  involves  an  examination  of  the  bill  as  amended. 

The  gist  of  the  bill  is  as  follows :  Complainant  alleges 
that  he  is  the  owner  in  fee  of  all  the  lands  within  the  cor- 
porate limits  of  the  town  of  Golconda,  lying  between  the 
east  side  of  Water  street  and  low  water  mark  on  the  Ohio 
river;  that  by  means  of  his  title  to  said  lands,  which,  he 
sets  oat  in  detail,  he  is  entitled  to  the  quiet  and  peaceable 
possession  of  said  thirty-eight  acres  of  land;  that  the  town 
of  Oolconda  has  unlawfully  taken  possession  of  said  land, 
and  claims  to  own  and  control  the  same,  and  has  given  to 
Theodore  Steyer  and  James  Sim  the  pretended  right  to 
establish  and  control  a  wharf-boat  upon  and  adjoining  said 
thirty-eight  acres  of  land;  that  said  Steyer  and  Sim  have 
collected  large  sums  of  money  for  wharfage,  rents  and  other 
charges,  which  of  right  belong  to  complainant,  for  which 
they  have  not  accounted  to  complainant;  that  the  amount 
so  collected  is  unknown  to  complainant,  and  that  he  has 
no  remedy  except  in  a  court  of  equity,  for  an  accounting. 
To  the  end  that  the  town  of  Golconda,  Theodore  Stever 
and  James  Sim,  who  are  made  parties  defendant,  may  be 
required  to  make  full  and  direct  answer  to  the  same,  but 
not  under  oath,  that  being  expressly  waived,  complainant 
prays  that  an  account  may  be  taken  under  the  direction  of 
the  court,  and  for  general  and  special  relief,  as  may  seem 
meet  and  proper;  and  that  the  defendants,  one,  some,  or  all 
of  them,  may  be  decreed  to  account  to  complainant  for  all 
sums  of  money  received  by  them,  or  either  of  them,  as 
rents,  use,  occupation,  wharfage  fees,  and  all  other  sums 
collected  by  them,  or  either  of  them,  as  the  evidence  may 
establish.  Prays  for  such  process  as  may  be  requisite  to 
enforce  the  decree. 

It  will  be  seen  from  this  abstract  of  complainant's  bill,th^t 
he  claims  the  ownership  in  fee,  and  the  right  of  possession 
of  thirty-eight  acres  of  land  within  the  corporate  limits  of 
the  town  of  Golconda;  also  that  the  town  of  Golconda 
claims  the  ownership  of  the  same  land  and  is  in  possession, 
and  has  given  to  Theodore  Steyer  and  James  Sim,  co- 
defendants,  the  privilege  of  a  wharf-boat  on  and  adjoining 
said  land. 
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Clearly  the  first  and  essential  issue  to  be  settled  is,  who 
owns  and  is  entitled  to  the  possession  of  the  land.  Com- 
plainant bases  his  claims  to  the  earnings  of  the  wharf-boat, 
or  rent  for  its  occupation  of  the  land,  upon  a  claim  of  own- 
ership in  fee  and  the  right  of  possession  of  the  thirty-eight 
acres  described  in  his  bill.  But  he  shows  in  his  bill  that 
the  town  of  Golconda  claims  the  right  of  ownership  and 
is  in  possessipn.  This  presents  a  question  of  law.  Until  it 
is  decided,  the  question  of  rents  and  profits  is  in  abeyance, 
and  rents  and  profits  are  what  plaintiff  in  error  is  seeking 
to  recover  in  this  proceeding.  Ko  reason  is  shown  why 
the  remedy  at  law  is  not  entirely  adequate.  If  it  is,  com- 
plainant has  no  standing  in  a  court  of  equity.  Coughron 
V.  Swift,  18  111.  414;  Felsenthal  v.  Johnson,  104  111.  21. 

No  grounds  for  equitable  relief,  or  of  chancery  jurisdiction 
appearing  in  the  bill,  the  demurrer  was  properly  sustained 
and  the  bill  dismissed. 

The  judgment  of  the  court  is  therefore  affirmed. 


Anna  Beyer  r.  Mary  P.  Donne. 

1.  Verdicts— ^hen  Conclusive. — A  verdict  upon  a  question  of  fact 
on  the  evidence  submitted  is,  in  general,  conclusive. 

Trover. — ^Trial  in  the  Circuit  Court  of  Clinton  County;  the  Hon. 
Samuel  L.  Dwight,  Judge,  presiding.  Finding  and  judgment  for  defend- 
ant; appeal  by  plaintiff.  Heard  in  this  court  at  the  August  term,  1806. 
Affirmed.    Opinion  filed  March  10, 1899. 

This  is  an  action  in  trover  for  the  alleged  conversion  of 
a  note,  dated  November  10,  1886,  for  $728,  payable  one 
year  after  date  to  Anna  Boy er  and  signed  by  Saloma  Stein^ 
Katherine  Stein,  Eosa  Stein,  Peter  Stein,  William  Stein, 
Victor  Stein  and  Ida  Stein.  The  note  was  indorsed  in 
blank  by  the  payee  and  delivered  to  Robert  C.  Lambe  to  be 
used  as  collateral  in  securing  money  already  borrowed  by 
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appellant  from  appellee.  It  was  to  take  the  place  of  a  note 
executed  by  the  father  of  the  Steins,  who  was  then  dead, 
which  with  other  security,  had  been  delivered  to  the  husband 
of  appellee  as  her  agent,  as  collateral  for  $2,000  borrowe<l 
by  appellant  from  appellee.  The  original  Stein  note  was 
not  satisfactory  collateral,  on  account  of  interest  unpaid 
for  several  years,  and  was  therefore  returned  after  the 
money  had  been  loaned.  E.  C.  Lambe  was  a  lawyer, 
apparently  in  good  standing,  and  had  acted  for  ap|)ellant 
before  in  making  a  loan  and  acted  for  her  in  securing  this 
loan. 

When  the  new  Stein  note  was  executed  it  was  placed  in  his 
hands,  and  at  his  suggestion  and  under  his  advice,  was 
indorsed  in  blank  by  appellant.  Instead  of  delivering  it 
as  collateral  he  inserted  the  name  of  J.  C.  Burnside  over 
the  name  of  the  payee  on  the  back  of  the  note  and  sold  it 
to  Burnside  and  converted  the  proceeds  to  his  own  use. 

Subsequently  appellant  paid  the  loan  to  appellee  and 
called  on  Lambe  for  the  Stein  note.  He  first  told  her  that 
it  was  on  file  at  the  court  house.  Appellant  called  on  him 
several  times  for  the  note  and  was  put  off  with  different 
excuses.  She  finally  heard  that  it  was  sold  to  Burnside, 
and  again  calling  on  Lambe,  he  propised  to  pay  her  in  a 
couple  of  days.  Not  receiving  the  note  nor  its  proceeds 
appellant  brought  this  suit. 

The  gist  of  the  declaration  is,  in  substance,  an  averment 
by  the  plaintiff  that  the  defendant  received  the  note  and 
wrongfully  converted  it  to  her  use.  Defendant  denied  ever 
receiving  the  note.  A  jury  was  waived  and  trial  by  the 
court  and  judgment  for  the  defendant. 

Jambs  MoHalb  and  J.  6.  Ibwin,  attorneys  for  appellant. 

T.  E.  Ford  and  M.  P.  MuRBikv,  attorneys  for  appellee. 

Mr.  Justicb  Worthinoton  delivered  the  opinion  of  the 
court. 
This  case  hinges  upon  the  issue  as  to  whether  Lambe, 
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when  he  converted  the  Stein  note  to  his  own  use,  was  the 
agent  of  appellant  or  of  appellee.  If  he  was  the  agent  of 
appellee  she ,  is  liable  for  its  conversion.  If  he  was  not 
her  agent  she  is  not  liable.  The  onvs  of  proving  that  he 
was  the  agent  of  appellee  was  upon  appellant.  It  is  a  ques- 
tion of  the  weight  of  evidence.  The  trial  court  upon  this 
issue  found  for  appellee.  We  see  no  valid  reason  for  dis- 
agreeing with  this  finding.    Judgment  affirmed. 


Charles  H.  Denison  v.  A.  J.  Gambill^  Adm'r^  et  a1. 

1 .  Mortgages— Jf?8toX;e«  in  Descriptions. —In  the  absence  of  evidence 
to  the  contrary,  the  presumption  is  that  a  deceased  mortga^r  intended 
to  mortgage  lands  which  he  owned,  and  so  a  description  of  lands  in  a 
mortgage  as  * 'Thirty  acres  in  an  L  shape  in  the  S.  W.  comer  N.  E.  N. 
E.  quarter  in  section  twenty-one/'  is  held  to  mean  the  west  half  and 
the  southeast  quarter  of  the  northeast  quarter  of  the  northeast  quarter 
of  the  section. 

2.  Same — Not  a  Negotiable  Instrument, — A  mortgage  is  not  a  negoti- 
able instrument,  and  can  not  be  assigned  so  far  as  to  deprive  the  mort- 
gagor from  interposing  any  defense  to  it,  growing  out  of  the  contract  of 
making  it. 

8.  ^KTSK— Reformation  of— Release  of  Homestead,  — Where  a  mortgage 
by  which  the  homestead  is  released  is  corrected  by  a  decree  of  court, 
for  the  purpose  of  explaining  an  ambiguity  in  the  description  of  the 
premises,  no  further  acknowledgment  by  the  wife  is  necessary. 

4.  Obiter  Dicta— Defined. — What  is  said  in  the  opinion  of  a  court 
in  deciding  a  case  that  is  unnecessary  to  have  been  said  is  obiter  dicta. 

Bill  to  Beform  and  Foreclose  a  Mortgage.— Trial  in  the  Circuit 
Court  of  Williamson  County ;  the  Hon.  Ouvbr  A.  Harkeb,  Judge, 
presiding.  Hearing  and  bill  dismissed.  Heard  in  this  court  at  the  August 
term,  1898.  Reversed  and  remanded  conditionally.  Opinion  filed  March 
10,  1899. 

Clemens  &  Warder,  attorneys  for  appellant. 

The  right  of  a  chancery  court  to  correct  an  erroneous 
description  in  a  mortgage,  by  a  husband  and  wife,  of  the 
homestead,  can  not  seriously  be  controverted  since  the  de* 
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cision  of  Snell  v.  Snell,  123  111.  404,  and  Cosier  v.  Byers, 
129  111.  662. 

W.  W,  Duncan,  guardian  ad  litem  for  Bermia  Gambill 
and  attorney  for  other  appellees. 

The  release  and  waiver  of  a  homestead  must  be  in  writ- 
ing and  subscribed  by  the  householder  and  his  wife  and 
acknowledged,  etc.  The  fact  that  the  release  and  waiver 
are  in  writing  and  subscribed  and  acknowledged  is  not 
enough.  The  conveyance  itself  must  also  be  in  writing 
and  subscribed  and  acknowledged,  as  required  by  law,  or  it 
is  void.  Where  the  instrument  or  convevance  does  not  de- 
scribe  the  lands  in  the  homestead,  but  describes  different 
lands,  it  can  not  be  said  that  there  is  any  conveyance  of  the 
homestead  in  writing  and  subscribed,  and  the  fact  that  the 
parties  intended  to  do  so  and  that  the  failure  was  the  result 
of  a  mistake,  does  not  change  the  fact  that  a  conveyance 
of  the  homestead  in  writing  was  not  in  fact  made.  A  mis- 
take in  the  release  or  waiver  or  conveyance  or  acknowl- 
edgment of  the  homestead  right  can  not  be  reformed  in 
equity.  Stodalka  et  al.  v.  Novotny,  144  111.  125;  Johnson 
v.  Dunavan  et  al.,  17  III.  App.  59;  Martin  et  al.  v.  Hargar- 
dine,  46  111.  823;  Knox  et  ux.  v.  Brady,  74  111.  476;  Rogers 
V.  Higgins  et  al.,  48  111.  211;  Eussell  v.  Eumsey  et  al.,  35 
111.  362. 

Mr.  Justice  Bioelow  delivered  the  opinion  of  the  court. 
This  was  a  bill  in  chancery,  brought  by  appellant  against 
appellees  A.  J.  Gambill,  administrator  of  the  estate  of 
John  Gambill,  deceased,  Maggie  Gambill  and  Bermia  Gam- 
bill, to  foreclose  a  mortgage  executed  by  deceased  and 
appellee  Maggie  Gambill,  to  one  Lewis  W.  Moore,  dated  Oc- 
tober 21,  1894,  to  secure  their  note  to  him  for  $783.87,  due 
one  year  after  date,  with  interest  at  seven  per  cent.  The 
note  was  assigned  to  appellant.  The  lands  are  described 
in  the  mortgage  as  follows: 

"Thirty  acres,  more  or  less,  lying  in  *L'  shape  in  the 
southeast  corner  of  the  southeast  fourth  of  the  southeast 
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quarter;  also  thirty  acres,  more  or  less,  in  the  northeast 
fourth  of  the  northeast  quarter;  also  ten  acres  in  a  square 
of  the  north  half  of  the  southeast  fourth  of  the  northeast 
quarter,  all  in  section  twenty-one  (21),  township  eight  (8), 
south,  and  in  rano^e  three  (3)  east  of  the  dd  P.  M.,  situated  in 
the  County  of  Williamson,  in  the  State  of  Illinois." 

The  bill  was  amended,  alleging  a  mutual  mistake  in  the 
mortgage  in  describing  the  "  L  shape  "  thirty  acres  of  land, 
and  asking  that  the  mortgage  be  corrected,  so  as  to  show 
the  land  to  be  in  the  southwest  corner  of  the  southeast 
quarter  of  the  northeast  quarter  of  the  section. 

A  guardian  ad  litem  was  appointed  for  the  infant 
defendant  Bermia  Gambill,  who  answered  setting  up  usury 
in  the  note,  and  that  it  was  assigned  for  the  purpose  of  de- 
feating that  defense;  also  setting  up  a  claim  of  homestead  in 
the  premises  and  denying  the  power  of  the  court  to  correct 
the  mortgage.  The  other  defendants  answered  that  the 
assignment  of  the  note  to  complainant  was  not  hona 
fide;  that  much  of  it  was  for  usurious  interest,  giving  par- 
ticulars, and  that  the  premises  were  the  homestead  of  de- 
fendant Maggie  Gambill,  and  her  child  Bermia,  and  the 
mortgage  was  void.  The  cause  wad  referred  to  the  master, 
who  took  the  evidence  and  reported  it  to  the  court,  and 
upon  a  final  bearing  the  court  dismissed  the  bill  at  com- 
plainant's cost,  and  the  complainant  brings  the  case  here, 
and  assigns  for  error  the  decree  dismissing  the  bill.  In  the 
absence  of  evidence  to  the  contrary,  the  presumption  would 
be,  that  the  deceased  mortgagor  intended  to  mortgage 
lands  which  he  owned,  and,  added  to  this  presumption,  is 
the  testimony  of  defendant  Maggie  Gambill,  his  wife  at 
the  time  the  mortgage  w^as  executed,  and  who  joined  with 
him  in  the  execution  of  it,  and  she  testified  that  it  was  her 
understanding  at  the  time  of  making  the  mortgage  that 
they  were  mortgaging  the  land  then  owned  by  John  M. 
Gambill,  her  husband,  where  they  lived,  and  that  he  owned 
no  other  land. 

The  testimony  of  the  defendant  A.  J.  Gambill  was,  that 
he  was  acquainted  with  the  land  supposed  to  be  in  the  mort- 
gage, and  that  there  was  a  mistake  in  the  description  of  it; 
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that  he  was  raised  within  three  hundred  yards  of  the  land; 
that  he  has  searched  for  the  deed  of  it,  bat  has  been  unable 
to  find  it  and  thinks  it  is  lost.  When  asked  to  describe 
John  Grambill's  entire  land,  his  answer  was :  *^  It  is  the  S. 
E.  N.  E.  iy  and  30  acres  in  an  Lshape,  in  the  S.  W.  corner 
N.  E.  N.  E.  i,  and  in  section  21,  township  8,  range  3."  This 
testimony,  as  well  as  the  testimony  of  Maggie  GambiU,  is 
uncontradicted.  The  lands  then  intended  to  have  been  em- 
braced in  the  mortgage  are :  The  southeast  quarter  of  the 
northeast  quarter;  also,  the  west  half  and  the  south- 
east quarter  of  the  northeast  quarter  of  said  northeast 
quarter  of  section  21,  in  township  8  south,  range  3  east  of 
the  3d  P.  M. 

The  pleader  in  the  amended  bill  has  evidently  made  a 
mistake  in  placing  the  thirty  acres  '^  in  an  L  shape,"  in  the 
southwest  corner  of  the  southeast  quarter  instead  of  the 
northeast  quarter  of  the  quarter  section,  and  since  com* 
plainant  has  proven  that  the  mortgagor  owned  none  of  the 
lands  described  in  the  amended  bill,  that  can  be  found  or 
located,  unless  it  be  the  "  thirty  acres,  more  or  less,  in  the 
northeast  fourth  of  the  northeast  quarter"  of  the  section  or 
some  portion  of  it,  he  has  no  reason  to  complain  that  his 
bill  was  dismissed.  Was  he  then  entitled  to  a  decree  of  fore- 
closure in  respect  to  this  thirty  acres  or  any  part  of  it  ?  No 
particular  thirty  acres  of  the  forty-acre  tract  was  described, 
and  complainant  had  proved  that  the  mortgagor  never 
owned  the  northeast  quarter  of  the  tract,  hence  he  could 
claim  nothing  in  these  ten  acres,  but  could  he  claim  relief 
against  the  entire  thirty  acres  remaining?  Under  the  well 
known  rule  of  construing  deeds  (and  a  mortgage  is  a  deed), 
the  mortgage  must  be  construed  to  convey  something,  if 
such  a  construction  is  possible,  and  we  think  it  is.  The 
mortgagor  knew  that  he  owned  but  thirty  acres  of  .the  forty 
acres  in  the  tract,  and,  rejecting  the  words  "more  or  less''  as 
meaningless,  we  are  inclined  to  hold  that  the  words  of  de- 
scription in  the  mortgage  mean  the  same  as  the  words  "  my 
thirty  acres,"  had  they  been  used,  would  have  meant;  and 
since  that  is  certain,  which  is,  capable  of  being  made  certain, 
the  particular  thirty  acres  are  found  to  be  the  west  half  and 
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the  southeast  quarter  of  the  northeast  quarter  of  the  north- 
east quarter  of  the  section.  But  if  this  construction  is 
incorrect,  then  certainly  the  language  should  be  construed 
as  meaning  an  undivided  thirty  acres  in  the  forty-acre  tract, 
since  the  words  of  description  can  not  be  rejected  alto- 
gether so  long  as  they  can  be  construed  to  mean  something,, 
and  it  is  no  answer  to  this  construction  to  say  that  com- 
plainant had  proven  that  the  mortgagor  never  owned  the 
northeast  quarter  of  this  forty -acre  tract.  It  follows,  then, 
that  the  bill  should  not  have  been  dismissed  because  no  land 
owned  by  the  mortgagor  was  described  in  the  mortgage. 
Why,  then,  did  the  chancellor  dismiss  it  ?  It  certainly  could 
not  have  been  because  there  was  nothing  due  on  the  note, 
since  if  it  was  usurious  (about  which  we  express  no  opinion), 
that  only  destroyed  the  contract  in  the  note  to  pay  interest 
,  on  it,  and  the  actual  consideration  of  the  note  was  several 
times  larger  than  the  sum  of  all  the  payments  made  on  it. 
Nor  could  the  reason  for  dismissing  the  bill  have  been  be- 
cause the  mortgagors,  either  in  the  body  of  the  mortgage 
or  in  the  acknowledgment  of  it,  not  waived  or  released  their 
right  of  homestead  in  the  mortgaged  premises,  since  in  that 
respect  the  mortgage  is  perfect.  It  follows,  then,  from 
what  has  already  been  said,  that  the  court  erred  in  dis- 
missing the  bill.  Since  the  case  wil!  be  remanded  for  a  new 
trial,  two  other  questions  that  have  been  adverted  to,  and 
at  least  one  of  them  fully  argued,  demand  our  attention. 
One  is,  whether  the  assignment  of  the  note  and  mortgage 
by  the  original  mortgagee  to  the  complainant  before  the 
maturity  of  the  note  prevents  the  defendants,  or  any  of 
them,  from  interposing  the  defense  of  usury  in  this  case,  if 
the  transaction  is  tainted  with  usury. 

If  there  is  any  rule  of  law  better  settled  in  this  State 
than  any  other,  it  is  that  a  mortgage  is  not  a  negotiable 
instrument  and  can  not  be  assigned,  so  far  as  to  deprive  the 
mortgagor  from  interposing  any  defense  to  it,  growing  out 
of  the  contract  of  making  it.  The  authorities  on  this  ques- 
tion are  too  numerous  to  require  the  citation  of  any  of  them 
and  all  are  one  way. 
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The  other  question,  which  has  been  elaborately  argned, 
is,  whether  the  complainant,  under  a  proper  bill  and  proofs, 
is  entitled  to  have  the  mortgage  corrected  as  to  the  de- 
scription of  the  mortgaged  property,  and  has  the  coart 
power  to  correct  it  so  as  to  make  it  speak  the  truth,  as  the 
parties  intended  ?  .  " 

We  have  already  said  that  the  mortgage  is  executed  in 
strict  compliance  with  the  provisions  of  the  homestead  law, 
hence  the  evidence  of  the  waiver  of  the  right  of  homestead 
is  not  to  be  created  anew  but  it  already  exists  in  writing, 
and  was  made  through  the  acts  of  the  mortgagors  them- 
selves ;  and  the  only  thing  left  to  inquire  about  and  ascer- 
tain by  a  court  of  equity  is  whether  the  homestead  right 
that  was  waived  ought  to  be  made  to  apply  to  the  property 
which  really  constituted  the  homestead,  and,  if  so,  whether 
a  court  of  chancery  has  the  power  to  make  it  so  apply.  The 
latter  question  is  the  only  one  that  now  concerns  us.  We 
think  this  question  was  fully  answered  in  the  affirmative  in 
Snell  et  al.  v.  Snell  et  al.,  123  111.  404,  and  in  Casler  et  al. 
V.  Byers,  129  111.  657.  A  number  of  authorities  are  cited  by 
counsel  for  appellees  which  are  claimed  to  establish  a  dif- 
ferent rule.  AH  but  one  of  them  were  decided  before  the 
case  of  Snell  et  al.  v.  Snell  et  al.,  s^ipra,  and  are  met  and 
completely  overcome  by  the  learned  and  able  opinion  in 
that  case.  The  case  decided  since  the  Snell  case  is  Stodalka 
et  al.  V.  Novotny,  144  111.  125.  In  that  case  Stodalka  and 
wife,  by  written  agreement,  covenanted  and  agreed  to  con- 
vey to  Novotny  certain  real  estate,  which  was  the  home- 
stead of  the  Stodalkas,  upon  certain  conditions,  but  the 
agreement  was  not  acknowledged  and  did  not  contain  any 
covenant  to  release  the  homestead  rights  of  the  covenantors, 
and  the  Supreme  Court  held  that  a  court  of  chancery  had 
no  power  to  reform  the  agreement  and  compel  the  cove- 
nantors to  release  their  homestead  rights  when  there  was  no 
written  evidence  that  they  had  ever  agreed  to  do  so.  There 
are,  of  course,  some  expressions  in  the  opinion  that  seem  to 
go  further  in  support  of  the  view  taken  by  counsel  for 
appellee  in  this  case ;  but  it  must  be  remembered  that  what 
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is  said  in  the  opinion  of  a  court  in  deciding  a  case  that  was 
unnecessary  to  have  been  said  is  chiter  dicta. 

If  the  premises  had  been  worth  no  more  than  $1,000,  and 
all  of  the  consideration  had  been  actually  paid  over  to  the 
Stodalkas,  and  they  had  used  the  money  to  pay  other 
indebtedness,  and  without  their  homestead  were  insolvent, 
and  under  such  circumstances  had  refused  to  perform  their 
covenants,  there  would  have  been  some  analogy  between 
that  case  and'  the  case  we  are  considering,  though  not 
enough  to  control  this  case,  since  here  we  have  a  release  of 
homestead  in  the  body  of  the  instrument,  and  a  proper 
acknowledorment  of  the  release  in  the  certificate  of  acknowl- 
edgment, both  of  which  were  lacking  in  that  case.  To  go 
to  the  extent  required  to  sustain  the  contention  of  appel- 
lee's counsel  would,  we  fear,  require  us  to  disregard  the  rule 
that  a  statute  ought  not  to  be  so  construed  or  applied  as 
to  sanction  the  perpetration  of  a  fraud. 

For  the  error  of  the  court  in  dismissing  the  bill,  the  decree 
is  reversed  and  the  cause  remanded,  with  directions  to  the 
court  to  allow  appellant  to  amend  his  bill  and  take  further 
evidence,  if  so  advised,  but  uj)on  pajinent  of  all  the  costs 
in  the  Circuit  Court,  and  in  this  court,  within  ninety  days 
from  this  date,  otherwise  the  decree  will  be  affirmed. 

Ee versed  and  remanded  conditionally. 


Illinois  Central  Railroad  Company  v,  Tlie  People  of  the 
State  of  Illinois^  for  the  use  of  Jacob  Keller. 

1. .  EfiRcriON  OF  REMEDiBS~Par<2^  Entitled  to  hut  One  SatUfaetwn.^ 
It  is  an  old  and  familiar  rule  of  law  that  a  party  aggrieved  can  have  but 
one  satisfaction  for  his  grievance. 

2.  Same— Jn/Mrfc«  by  Railroad  Traina^Conatruetion  of  Statute8,~'lt 
was  the  intention  of  the  legislature  in  enacting  Sec.  87,  Chap.  114,  R. 
S.,  in  reference  to  running  trains  through  cities  and  villages,  to  give  a 
party  aggrieved  by  the  running  of  such  trains  at  a  rate  of  speed  exceed- 
ing  that  fixed  by  ordinance,  the  right  to  recover  the  penalty  in  satisfac- 
tion for  his'  injury,  and  to  leave  him  to  the  election  of  proceeding  to 
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reoover  the  penalty,  or  of  proceeding  to  recover  damages.  But  having 
exercised  his  election  and  recovered  in  one  form  of  action  he  can  not 
again  recover  in  the  other. 

Debt,  for  statutory  penalty.  Trial  in  the  Circuit  Court  of  St  Clair 
County;  the  Hon.  VViluam  Ha.rtzbll,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at 
the  August  term,  1898.    Reversed.    Opinion  filed  March  10, 1899. 

G.  A.  KoBRNBR  and  Yiotor  K.  Eoebnbb,  attorneys  for 
appellant;  John  G.  Drbnna.n,  of  counseL 

It  is  a  principle  of  law  that  a  person  who  has  submitted 
his  alleged  grievance  to  a  court  of  competent  jurisdiction 
has  bad  his  day  in  court,  and  can  not  be  again  heard  as  to 
the  same  matter  in  another  proceeding.  In  T.  H.  &  I.  K. 
K.  Co.  V.  The  People,  41  111.  App.  513,  this  court,  speaking 
through  Mr.  Justice  Phillips,  holds  that  a  judgment  against 
a  plaintiff  in  an  action  to  recover  damages  is  a  bar  to  an 
action  for  the  penalty.  If  that  is  the  law,  it  follows  neces- 
sarily that  a  judgment  in  his  favor  is  a  bar  to  a  suit  for  the 
penalty. 

That  case  decides  in  substance  that  the  person  suing  for 
the  penalty  must  at  the  time  of  bringing  that  suit  have  a 
right  of  action  for  damages. 

The  statute  is  in  derogation  of  the  common  law  and  no 
force  or  effect  can  be  given  to  it  beyond  what  is  expressed 
by  its' words  or  is  necessarily  implied  from  what  is  ex- 
pressed.   Thompson  v.  Weller,  85  HI.  197. 

Nor  can  it  be^  extended  as  to  persons.  Waddle  v.  Dun- 
can, 63  III.  223;  Cadwallader  v.  Harris,  76  111.  370. 

It  provides  a  new  remedy  for  a  pre-existing  right,  and  is 
to  be  regarded  as  cumulative  and  alternative,  and  as  allow- 
ing the  use  of  the  old  remedy  at  the  election  of  the  party 
concerned,  unless  the  terms  of  the  statute  provide  the  con- 
trary. Enc.  PL  &  Pr.,  Vol.  7,  p.  373;  Cooley  on  Torts, 
781,  782. 

Where  the  non-performance  of  a  duty  is  subject  to  a 
pecuniary  penalty,  recoverable  only  by  the  party  aggrieved, 
the  penalty  is  regarded  as  compensation  for  the  private  in- 
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jury  as  well  as  punishment  for  the  public  wrong.  Endlich 
on  Interpretation  of  Statutes,  Sec.  470. 

The  rule  is  that  a  person  having  two  remedies  can  prose- 
cute but  one  to  judgment.  Freeman  on  Judgments,  Sec. 
243;  Hanna  v.  Read,  102  III.  596;  Herman  on  Estoppel,  p. 
23,  Sec.  27. 

^  '*  The  principle  of  the  cases  is  that  the  party  who  has 
submitted  his  alleged  grievances  to  a  court  of  competent 
jurisdiction,  and  has  had  the  same  adjudicated,  has  had  his 
day  in  court,  and  can  not  be  again  heard  as  to  the  same 
matter  in  another  form  of  proc^ding."  Ahl  v.  Goodhart, 
29  Atl.  Rep.  82. 

In  Herman  on  Estoppel,  Sec.  77,  it  is  said  : 

"An  entire  claim  ensuing  either  upon  a  contract  or  a 
wrong  can  not*  be  divided  and  made  the  subject  of  several 
suits;  and  if  several  suits  be  brought  for  the  different  parts 
of  the  same  claim  ^  *  *  judgment  upon  the  merits  in 
either  will  be  available  as  a  bar  in  the  other  suits.  *  *  * 
In  case  of  torts,  each  trespass,  conversion  or  fraud  gives  a 
right  of  action,  and  but  a  single  one,  however  numerous 
the  items  of  wrong  may  be."  See  also  Derickson  v. 
Krause,  4  III.  App.  507. 

Merrills  &  Moonevham,  attorneys  for  appellee,  con- 
tended that  both  suits  are  brought  to  recover  for  the 
same  grievance,  which  contention  expressed  in  other  words 
is,  that  the  gravamen  is  the  same  in  both  cases. 

Webster's  International  Dictionary  defines  the  term 
"  grava/men "  as  follows :  "  The  grievance  complained  of; 
the  substantial  cause  of  the  action;  also,  in  general,  the 
ground  or  essence  of  a  complaint."  (Citing  Bouvier  as 
authority.)  Applying  this  definition,  the  gravamen  in  the 
case  at  bar  is  the  violation  of  the  statute  and  ordinance; 
in  the  proceedings  offered  in  evidence  the  gravamen  was 
the  negligence  of  the  defendant.  Two  separate  and  dis- 
tinct causes  of  action,  supporting  two  separate  and  distinct 
recoveries.  The  statute  does  not  provide  a  concurrent 
remedy  for  an  existing  cause  of  action,  nor  does  it  offer  an 
alternative  remedy  for  an  existing  cause  of  action.  It  cre- 
ates a  new  cause  of  action,  separate  and  distinct  from  the 
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common  law  action  in  case,  and  provides  for  a  separate  and 
distinct  recovery. 

P£R  CCTRIAV. 

This  was  an  action  ^of  debt  in  the  Circuit  Court  of  St. 
Clair  County  by  appellee,  to  recover  from  appellant  the 
penalty  provided  in  Sec.  87»  Chap.  114,  of  the  Bevised 
Statutes  of  Illinois. 

The  statute  is  as  follows : 

"  Whenever  any  railroad  corporation  shall,  by  itself  or 
agents,  run  any  train,  locomotive  engine,  or  car,  at  a  greater 
rate  of  speed  in  or  through  the  incorporated  limits  of  any 
city,  town  or  village,  than  is  permitted  by  any  ordinance 
of  such  city,  town  or  village,  such  corporation  shall  be 
liable  to  the  person  aggrieved  for  all  damages  done  to  the 
person  or  property  by  such  train,  locomotive  engine  or 
car;  and  in  addition  to  such  penalties  as  may  be  provided 
bv  such  city,  town  or  village,  the  person  aggrieved  by  the 
violation  of  any  of  the  provisions  of  this  section,  shall  have 
an  action  against  such  corporation,  so  violating  any  of  the 
provisions,  to  recover  a  penalty  of  not  less  than  $100 
nor  more  than  $200,  to  oe  recovered  in  any  court  of 
competent  jurisdiction;  said  action  to  be  an  action  of  debt, 
in  the  name  of  the  People  of  the  State  of  Illinois,  for  the 
use  of  the  person  aggrieved,  but  the  court  or  jury  trying 
the  case  may  reduce  said  penalty  to  any  sum,  not  less, 
however,  than  $50,  where  toe  offense  committed  by  such 
violation  may  appear  not  to  be  malicious  or  willful."'^ 

The  declaration  charges  in  substance  that  the  city  coun- 
cil of  Belleville,  Illinois,  had  passed  an  ordinance  limiting 
the  speed  of  freight  trains  through  said  city  to  six  miles 
an  hour;  that  the  defendant  company  ran  a  certain  freight 
train  through  said  city  at  the  rate  of  twenty  miles  an  hour, 
^and  that  by  means  thereof  said  Keller,  the  beneficial  plaint- 
iff, was  injured^  whereby  an  action  has  accrued  to  him  to 
recover  the  penalty  provided  by  statute. 

^The  beneficial  plaintiff,  Keller,  prior  to  the  commence- 
ment of  this  suit,  had  sued  and  recovered  from  appellant 
the  sum  of  $750  for  the  injury,  whereby  he  was  ag- 
grieved on  the  occasion  complained  of  in  this  declaration. 

Appellant  contends  that  the  beneficial  plaintiff,  Keller, 
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having  recovered  for  the  injuries  sustained  by  him  by 
reason  of  the  violation  of  the  statute,  can  not  now  recover 
the  penalty. 

The  question  here  involved  has  recently  been  before  the 
Illinois  Appellate  Court  for  the  Third  District,  in  the  case 
of  the  Wabash  Bailroad  Company  v.  The  People  of  the 
State  of  Illinois  for  the  use  of  Mary  L.  Elliott,  78  111.  App. 
268,  in  which  the  court  says : 

^'It  is  an  old  and  familiar  rule  of  law  that  a  party 
aggrieved  should  have  but  one  satisfaction  for  his  griev- 
ance. It  is  equally  familiar  that  where  a  controverted 
matter  has  been  adjudicated  in  a  former  suit  between  the 
parties,  its  adjudication  is  conclusive  of  the  same  question 
in  a  subsequent  suit.  The  substance  of  the  contention  of 
counsel  for  the  usee  is  that  a  party  a^rieved  by  the  failure 
of  a  railroad  company  to  observe  an  ordinance  limiting  the 
rate  of  speed  of  trains  has  two  remedies,  and  may  have  two 
satisfactions  for  the  injur}r  done  him.  Certainly,  before  a 
court  would  be  warranted  in  placing  such  a  construction 
upon  a  statute — that  an  aggrieved  party  would  have  two 
remedies  and  could  have  two  recoveries  and  two  satisfac- 
tions for  the  same  injurv,  the  language  of  the  statute  should 
clearly  and  unequivocally  manifest  such  intent. 

^^  The  language  of  the  section  quoted  seems  to  negative 
rather  than  affirm  such  a  construction.  While  it  says  that 
Mn  addition  to  such  penalties  as  may  be  provided  by  the 
city,  town  or  village,  the  person  aggrieved  by  the  violation,' 
etc.,  shall  have  an  action  against  the  corporation  for  the 
penalty,  it  does  not  say  he  sfTall  have  an  action  for  the  pen- 
alty in  addition  to  his  right  to  recover,  as  recited  in  the  tirst 
part  of  the  section.  We  think  a  more  reasonable  construc- 
tion to  place  upon  that  section  is  that  it  was  the  intention 
of  the  legislature  to  give  a  party  aggrieved  by  the  running 
of  a  train  at  a  rate  of  speed  exceeding  the  rate  fixed  by 
ordinance  the  right  to  recover  the  penalty  in  satisfaction 
for  his  injury,  and  to  leave  him  to  the  election  of  pro- 
ceeding to  recover  the  penaltv  in  an  action  of  debt,  in 
tiie  name  of  the  people  for  his  use,  or  of  proceeding 
in  an  action  for  trespass  to  recover  damages.  But 
having  exercised  his  election  and  having  recovered  in  one 
form  of  action  he  can  not  again  recover  in  the  other.  In 
the  case  of  T.  H.  &  I.  R.  R.  Co.  v.  The  People,  etc.,  for  the 
use  of  Lydia  C.  Kelly,  41  111.  App.  513,  it  was  held  that  a 
judgment  against  plaintiff  in  an  action  to  recover  damages 
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for  injury  to  certain  property  caused  by  a  railroad  com- 
pany's violation  of  a  speed  ordinance  is  a  bar  to  a  recovery 
by  him  in  a  subsequent  suit  to  recover  the  penalty.  The 
case  differed  from  this  only  in  that  the  injury  was  to  per- 
sonal property  instead  of  to  the  person,  and  in  that  the 
plaintiff  was  defeated  in  the  action  of  trespass.  The  opin- 
ion was  delivered  by  Mr.  Justice  Phillips,  now  one  of  the 
judges  of  the  Supreme  Court.  The  principle  there  an- 
nounced, so  far  as  we  are  advised,  has  never  been  questioned 
by  the  Supreme  Court  or  any  of  the  Appellate  Courts  of 
this  State.  If  judgment  against  the  plaintiff  in  a  suit  to 
recover  damages  is  a  bar  to  the  recovery  of  the  penalty  it 
follows  that  a  judgment  in  her  favor,  which  has  been  paid, 
is  also  a  bar  to  a  recovery  of  the  penalty." 

If  the  above  cited  case  be  accepted  as  authority,  it  is 
conclusive  of  the  case  at  bar,  and  we  feel  disposed  to  follow 
it  until  such  time  as  our  Supreme  Court  shall  have  had  the 
question  under  consideration  and  given  us  a  construction  of 
this  statute. 

The  judgment  of  the  Circuit  Court  is  reversed. 


Louis  Zerwick  v.  Marshall  W.  Weir^  Assignee. 

1.  School  Moneys — Oeneral  and  Special  Deposits, — Where  a  school 
treasurer  makes  a  general  deposit  of  his  moneys  in  a  bank  without  orders 
to  keep  it  separate  and  apart  from  the  bank^s  money,  and  in  consequence 
it  becomes  so  mingled  that  its  identity  is  lost,  the  treasurer  will  have  no 
priority  for  its  payment  out  of  the  fund  in  the  hands  of  the  assignee  of 
the  bank. 

Tolantaiy  Assignment  Act.— Proceedings  in  the  County  Court  of 
St.  Clair  County;  the  Hon.  Edward  C.  Roads,  Judge,  presiding.  Find- 
ing and  judgment  for  the  defendants;  error  by  claimant  Heard 
in  this  court  at  the  August  term,  1898.  Affirmed.  Opinion  filed  March 
10,  1899. 

Lonis  Zerwick,  in  October,  1889,  was  appointed  school 

treasurer  of  T.  2  N.,  R.  6  W.,  of  St.  Clair  countv,  IHinois, 

and  as  such  qualified  and  filed  his  bond,  with  Henry  Seiter, 

James  B.  Baker  and  C.  J.  Eeuter  as  sureties.    Zerwick,  as 

x 
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school  treasurer,  deposited  school  money  in  the  bank  of  H. 
Seiter  &  Co.,  and  kept  a  bank  book  and  checked  against 
the  amount  deposited. 

The  money  deposited  from  time  to  time  by  Zerwick  was 
mingled  with  the  moneys  of  the  bank,  Zerwick,  for  his 
own  accommodation  and  others,  requested  the  paying  teller 
of  the  bank  to  pay  all  school  orders  presented  by  teachers 
and  others  from  time  to  time,  and,  at  the  bank^s  request, 
would  give  his  check  as  school  treasurer  and  take  up  these 
orders.  There  is  no  evidence  that  there  was  a  request  or 
instruction  given  by  Zerwick  to  keep  this  school  money 
separate  in  the  bank  for  a  special  purpose.  It  was  mingled 
with  other  moneys  in  the  bank.  On  December  10,  1894, 
Seiter  made  an  assignment.  Zerwick  had  then  to  his  credit 
as  school  treasurer,  $2,116.62,  school  money.  After  Seiter's 
default,  Zerwick  paid  said  sum  of  money  to  the  township 
out  of  his  private  funds.  Thereupon  Zerwick  filed  his 
claim  for  $2,116.62  with  the  assignee  within  the  three 
months  of  the  publication  made  by  the  assignee  to  file 
claims. 

No  exceptions  were  taken  to  the  filing  of  this  claim.  On 
September  13,  1897,  Zerwick  filed  a  petition  praying  for  a 
petition  for  a  classification  of  his  claim  as  a  preferred 
claim.  Objections  were  made  to  this  petition  and  upon  the 
hearing  the  court  denied  the  prayer  of  the  petition.  Plaintiflf 
in  error  excepted  to  this  ruling  of  the  court  and  brings  it 
Jiere  on  error  for  review. 

Mebrills  &  MooNETHAM,  attomcys  for  plaintiff  in  error. 

HoBNEB  ife  WiNKELMAN,  attorhcys  for  defendant  in  error. 

TuBKEB  &  HoLDEB,  attomcvs  for  the  assignee. 

Mb.  Justice  Wobthinoton  delivered  the  opinion  of  the 
court. 

In  this  case  the  money  deposited  went  into  the  general 
fund.  It  was  increased  from  time  to  time  as  the  treasurer 
received  school  moneys,  and  decreased  as  it  was  checked  out 
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or  paid  on  vouchers.  Seiter  knew  that  it  was  school 
money,  but  testifies  that  it  was  not  a  special  deposit,  no 
orders  being  given  to  keep  it  separate  and  apart  from  the 
bank's  monev.  It  is  not  claimed  that  it  could  be  followed 
and  identified  in  the  assignee's  hands.  Being  so  mingled 
and  its  identity  lost,  plaintiff  in  error  has  no  priority  for 
payment  out  of  the^fund  in  the  hands  of  the  assignee. 
School  Trustees  v.  Kirwin,  25  111.  73;  Union  Nat.  Bank  of 
Chicago  V.  Goetz,  138  III.  135;  Wetherell  v.  O'Brien,  140  111. 
146. 

This  case  being  similar  in  principle  to  the  case  of  Emma 
J.  Eneisley  et  al.  v.  M.  W.  Weir,  decided  at  this  term  of 
court,  reference  is  made  to  the  opinion  filed  in  that  case  for 
a  fuller  discussion  of  the  question  involved. 

Judgment  afiirmed. 


John  H.  Jones  and  G.  W.  Adams^  Adm'rs^  v.  Alice 

Adams, 

1.  Mabribd  Wouks— Contracts  6y.— Under  Sec.  6,  Chap.  68,  R.  S. 
1874,  contracts  may  be  entered  into  bj  a  married  woman,  except  as  to 
partnerships,  to  the  same  extent  as  if  she  were  unmarried. 

2.  Set-off — Must  Be  Due  When  Action  is  Brought, — A  defendant 
can  not  recover  on  a  matter,  by  way  of  set-off,  when  his  claim  or  demand 
was  not  due  at  the  time  the  plaintiff  commenced  his  action. 

Administration  of  Estates.— Proceedings  in  the  Circuit  Court  of 
Johnson  County,  on  appeal  fK>m  the  County  Court;  the  Hon.  Alonzo  K.  . 
ViCKERS,  Judge,  presiding.    Finding  and  judgment  for  claimant;  error 
by  defendants.  Heard  in  this  court  at  the  August  term,  1898.  Affirmed. 
Opinion  filed  February  28,  1899. 

Thos.  H.  Sheridan,  attorney  for  plaintiffs  in  error. 

In  the  absence  of  an  express  contract  the  rendition  of 
services,  by  those  sustaining  family  relations,  raises  no  pre- 
sumptions of  an  intention  to  charge  or  pay  therefor,  and 
this  is  true  whether  parties  are  blood  relatives  or  not.  Pat- 
terson, Adm.,  V.  Collar,  31  111.  App.  340;  137  111.  403;  Faloon 
V.  Mclntyre,  118  111.  294;  Miller  v.  Miller,  10  111.  296. 
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Whitnbl  &  Gillespie,  attorneys  for  defendant  in  error. 

"  Contracts  may  be  made  and  liabilities  incurred  by  a 
wife  and  the  same  enforced  against  her  to  the  same  extent 
and  in  same  manner  as  if  she  were  nnmarried."  Hurd's 
Statutes  (1895),  Chap.  68,  Sec.  6. 

This  provision  confers  authority  upon  the  wife  to  make 
contract.  Of  this  there  can  be  no  question.  Casner  v. 
Preston,  109  111.  531;  Avery  v.  Moore,  34  111.  App.  115. 

Mb.  Presiding  Justice  Creiohtok  delivered  the  opinion 
of  the  court. 

This  was  a  claim  filed  in  the  County  Court  of  Johnson 
County,  by  defendant  in  error,  against  the  estate  of  George 
Adams,  deceased,  to  recover  payment  for  nursing  deceased, 
and  for  cooking  and  washing  for  him,  during  a  number  of 
years  last  before  he  died. 

The  case  was  appealed  to  the  Circuit  Court,  where  trial 
was  had  by  the  court  without  a  jury,  resulting  in  a  find- 
ing and  judgment  in  favor  of  defendant  in  error  for  $300, 
to  be  paid  in  due  course  of  administration. 

Plaintiffs  in  error  urge  as  grounds  for  reversal  that 
claimant,  being  a  married  woman,  living  at  the  time  with 
her  husband,  was  incompetent  to  make  such  contract  with 
deceased  as  is  necessary  to  support  her  claim;  that  claimant 
being  a  blood  relative  of  deceased  can  recover  only  upon 
proof  of  an  agreement  on  part  of  deceased  to  pay;  that  no 
express  agreement  is  proven,  nor  any  circumstances  suffi- 
cient to  raise  an  implied  agreement;  that  a  certain  note,  mort- 
gage and  lease  in  evidence  are  conclusive  against  claimant; 
that  the  claim  is  barred  by  the  statute  of  limitations,  and 
that  the  amount  of  judgment  is  excessive. 

The  act  of  1874,  Sec.  6,  Chap.  68,  provides  that  contracts 
may  be  entered  into  by  a  wife,  except  as  to  partnerships,  to 
the  same  extent  as  if  she  were  unmarried.  Under  this  stat- 
ute defendant  in  error  was  competent  to  contract  concern- 
ing the  subject-matter  involved.  The  facts  in  Olney  v. 
Howe,  89  III.  556,  relied  on  by  plaintiffs  in  error,  transpired 
before  the  passage  of  the  act  of  1874, 
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Defendant  in  error  is  a  granddaughter  of  deceased,  and 
the  law  is,  that  proof  of  mere  performance  and  acceptance 
of  such  services  as  are  claimed  for  in  this  case,  between  near 
relatives,  does  not  create  a  liability  to  pay;  the  presumption 
in  such  cases  being  that  on  account  of  the  relationship  of 
the  parties,  the  services  were  gratuitously  rendered.  Before 
a  recovery  can  be  had  in  such  cases  it  must  be  shown  that 
the  relation  of  debtor  and  creditor  existed;  that  it  was  the 
purpose  of  deceased  to  assume  a  legal  obligation  to  pay, 
and  of  claimant  to  have  pay.  But  it  is  not  necessary  that 
the  claimant  shall  prove  an  express  agreement  to  pay;  it  is 
sufficient  if  such  facts  and  circumstances  are  proven  as 
clearly  imply  an  agreement  to  pay. 

In  this  case  the  testimony  tends  strongly  to  prove  an 
express  agreement,  and  the  judge  who  passed  upon  the  faots 
of  the  case,  as  well  as  upon  the  law,  was  fully  warranted  in 
finding  an  express  contract. 

W.  C.  Adams  testified :  "  He  said,  'Alice,  I  want  to  hire 
you  to  do  my  cooking  and  washing,'  and  she  said, '  Well.' 
He  said  he  would  pay  her  for  taking  care  of  him,  for  doing 
his  cooking  and  washing,  and  she  said,  '  All  right,  grandpa, 
I  will  take  care  of  you  as  well  as  I  can.'  " 

Mrs.  Dorrell  testifies :  '*  He  wanted  John  and  Alice  to 
move  in  the  house  with  him  and  tend  to  him  and  tend  to  the 
ground.  He  said  he  would  give  Johnnie  half  he  made  and 
pay  Alice  for  cooking  and  washing  for  him.  He  said  he 
wanted  her  to  come  in  the  house  with  him  and  take  care  of 
him  and  he  would  pay  her  for  it,  and  she  said,  ^  Well,  I  will 

do  it' " 

Independent  of  the  foregoing  testimony,  there  is  suffi- 
cient evidence  in  this  record  to  clearly  imply  an  agreement 
to  pay. 

At  the  date  of  the  expiration  of  the  time  for  which 
defendant  in  error  claims  pay,  deceased  executed  a  lease  of 
his  farm,  known  as  the  Whitehead  place,  to  her  husband,  in 
which  it  was  provided  that  the  lessee  should  care  for  and 
cook  and  wash  for  deceased,  and  on  the  28th  day  of  October, 
1896,  defendant  in  error  joined  her  husband  in  a  note  and 
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mortgage  for  $20  to  deceased.  Plaintiffs  in  error  contend 
that  these  circumstances  are  conclusive  against  defendant 
in  error.  The  note  and  mortgage  was  for  money  that  the 
husband  of  defendant  in  error  borrowed  of  deceased;  and 
deceased,  at  the  time  of  this  transaction,  admitted  to  defend- 
ant in  error  that  he  was  then  indebted  to  her.    ■ 

Defendant  in  error  claims  nothing  against  the  estate  for 
services  after  the  date  of  the  lease  for  the  Whitehead  place. 

The  provisions  of  the  lease  and  the  circumstances  of  the 
note  and  mortgage,  considered  in  the  light  of  all  the  evi- 
dence, do  not  overcome  all  the  testimony  in  favor  of  the 
claim,  and  conclusively  show  that  prior  to  the  time  of  that 
lease  the  services  claimed  for  had  been  gratuitously  per- 
formed by  defendant  in  error. 

Defendant  in  error  commenced  the  services  claimed  for 
about  the  first  of  November,  1888,  and  continued  to  Septem- 
ber 11,  1894,  date  of  the  lease  of  the  Whitehead  place  to  her 
husband,  covering  a  period  of  five  years,  nine  months  and 
eleven  days. 

On  the  4th  day  of  March,  1897,  she  presented  her  claim 
against  the  estate  in  the  County  Court. 

The  statute  of  limitations  is  insisted  upon,  by  plaintiffs  in 
error,  as  a  bar  to  that  part  of  the  claim  that  did  not  accrue 
within  the  last  five  years  before  commencement  of  these 
proceedings  by  filing  the  claim  in  the  County  Court  against 
the  estate. 

If  we  apply  the  statute  of  limitations  to  this  case,  the 
amount  of  the  judgment  is  not  excessive.  The  time  not 
barred  would  be  from  March  4,  1892,  to  September  11, 
1894,  a  period  of  131  weeks. 

Deceased  was  a  very  old  man,  ninety-seven  years  old,  in 
poor  health,  needed  constant  personal  care  and  attention, 
as  well  as  to  have  his  food  cooked  and  his  clothes  washed. 
Defendant  in  errqr  served  him  faithfully.  A  number  of 
witnesses  testified  that  her  services  were  worth  $2.50  per 
week,  small  compensation  for  such  services.  This  would 
amount  to  the  sura  of  $327.50.  If  we  treat  the  price  of  the 
calf  and  hog  as  payments,  and  not  set-off,  which  we  must 
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do  if  we  allow  the  statute  of  limitations  to  apply,  then  these 
items  must  apply  on  what  was  due  her  at  the  time  they 
were  furnished,  and  can  not  be  a  proper  charge  against  her 
demand  for  services  rendered  since  March  4,  1892. 

The  item  of  the  $20  note  is  not  a  proper  set-off  in  this 
case.  At  the  time  of  commencing  this  suit  it  was  not  a  sub- 
sisting cause  of  action.  That  note  was  not  due  when  this 
suit  was  commenced,  nor  when  it  was  tried  in  the  Connty 
Court- 

"  A  defendant  can  not  recover  on  a  matter,  by  way  of 
set-off,  when  his  claim  or  demand  was  not  due  at  the  time 
the  plaintiff  brought  his  action."  Ellis  et  al.  v.  Cothran, 
117  111.  458;  see  also  Crabtree  v.  Wells,  19  III.  55. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Language  of  opinion  modified  and  rehearing  denied. 


187 

Bemina  Blood  et  al.  t.  George  C.  Harvey,  Adm'r.       i^ELJ^^ 

1.  Appeals— JPVom  County  to  Circuit  Courts— Bonds, — Section  69  of 
the  Practice  Act,  which  authorizes  the  clerk  to  approve  an  appeal  bond, 
has  no  reference  to  appeals  from  a  County  Court  to  the  Circuit  Court. 

2.  Same — Where  Taken  Jointly  All  Must  Join. — Where  an  appeal  is 
allowed  jointly  to  several  parties,  all  must  join  in  the  execution  of  the. 
bond  or  the  appeal  will  fail. 

8.  Save— Where  the  Judge  Must  Approve  the  Bond, — Upon  an 
appeal  from  the  County  to  the  Circuit  Court,  the  County  Court  fixes  the 
amount  of  the  bond  and  its  conditions  and  approves  the  security.  Such 
powers  can  not  be  delegated  to  the  clerk. 

4.  Same— Compliance  with  Conditions, — Where  the  parties  to  a  suit 
join  in  praying  an  appeal,  and  it  is  allowed  on  condition  that  they  exe- 
cute a  bond,  such  condition  must  be  complied  with  or  the  appeal  wiU 
faU. 

Administration  of  Estates. —  Proceeding  in  probate.  Trial  in  the 
Circuit  Court  of  Wabash  County;  the  Hon.  Prince  A.  Pearcb,  Judge, 
presiding.  Finding  and  judgment  for  petitioners;  appeal  by  defend- 
ants. Heard  in  this  court  at  the  August  term,  18d8.  Reversed  and 
remanded  with  directions.    Opinion  filed  March  10,  18d9. 

8.  Z.  Landes,  attorney  for  appellants,  contended  that  so 
much  of  the  County  Court  order  as  authorized  the  county 
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clerk  to  approve  the  appeal  bond  is  nugatory.  Bowlesville 
M.  &  M.  Co.  V.  Pulling,  89  111.  58;  McGowan  v.  Duflf,  41  111. 
App.  57. 

M.  H.  MuNDT,  attorney  for  appellee. 

As  to  the  right  to  perfect  an  appeal  bond  in  the  court 
appealed  to,  if  insufficient  after  complying  with  the  order  of 
the  court  allowing  the  appeal,  see  Dunaway  v.  Campbell, 
59  111.  App.  665,  where  it  is  held  that  it  would  be  an  abuse 
of  the  court's  discretion  to  not  allow  it  perfected  on  motion. 

Dismissal  should  not  be  allowed  for  insufficiency  of  bond, 
except  on  failure  to  file  good  bond  in  time  fixed  by  the 
court.     Horner  v.  Goe,  54  111.  285. 

Appeals  from  the  Probate  Court  may  be  perfected  in  the 
same  manner  as  an  appeal  from  a  justice  of  the  peace. 
Darwin  v.  Jones,  82  111.  107;  McGowan  v.  Duff,  41  111. 
App.  57. 

Mr.  Justice  Bigelow  delivered  the  opinion  of  the  court. 

George  C.  Harvey,  administrator  with  the  will  annexed 
of  the  estate  of  Robert  E.  Wright,  deceased,  having  given 
due  notice  of  his  intention  so  to  do,  on  the  8th  day  of 
December,  1897,  appeared  before  the  County  Court  of 
Wabash  County  for  the  purpose  of  making  final  settlement 
of  the  estate.  At  the  same  time  appellants,  Remina  Blood, 
Clarinda  Fry,  Mary  J.  Warner  and  Alice  Ann  Turner, 
daughters  of  deceased,  appeared  and  presented  to  the  court 
their  petition,  praying  that  the  moneys  and  property  in  the 
hands  of  the  administrator  be  turned  over  to  them  in  cer- 
tain proportions,  and  on  certain  conditions,  as  their  prop- 
erty. A  hearing  was  had  on  the  petition,  and  an  order  of 
the  court  was  entered  granting  the  prayer  of  the  petitioners. 
The  record  recites,  at  the  close  of  the  order,  the  following : 

"The  heirs  of  Eliza  J.  Wright  pray  for  an  appeal  to  the 
Circuit  Court  of  Wabash  County,  which  is  allowed,  upon 
an  appeal  bond  being  filed  within  twenty  days  in  the  penal 
sum  of  $100,  conditioned  according  to  law,  security  to  be 
approved  by  the  clerk  of  this  court." 

Robert  E.  Wright  died  testate  about  October  1,  1893, 


Fourth  District — August  Term,  1898.     189 

Blood  V.  Harvey. 

leaving  Eliza  J.,  his  widow,  who  renounced  the  will,  and 
afterward  died,  leaving  three  children,  Charles  Warner, 
Gus  Warner  and  Ella  Barns,  surviving  her  as  her  only 
heirs. 

December  27,  1897,  an  appeal  bond,  executed  by  Ella 
Bums,  with  two  sureties,  was  filed  in  the  office  of  the 
county  clerk  of  Wabash  county,  and  by  him  approved. 

On  the  first  day  of  the  April  term  of  the  Circuit  Court 
following,  and  before  taking  any  steps  in  the  case,  petition- 
ers filed  their  motion  to  dismiss  the  appeal  and  the  opposing 
party  entered  a  cross-motion  to  perfect  the  appeal  bond  by 
having  the  county  judge  approve  it  The  cross-motion  was 
allowed  and  petitioners  excepted.  The  county  judge,,  on 
the  day  following  the  allowance  of  the  cross-motion, 
approved  the  bond,  and  the  Circuit  Court  overruled 
petitioners'  motion  and  petitioners  excepted. 

A  jury  was  waived  and  the  cause  was  tried  by  the  court, 
which  reversed  the  judgment  of  the  County  Court,  and 
dismissed  the  petition  at  the  petitioners'  cost. 

The  first  error  assigned  questions  the  ruling  of  the  court 
in  overruling  petitioners'  motion  to  dismiss  the  appeal,  and 
the  second  questions  the  ruling  on  the  cross-motion,  but 
both  will  be  considered  as  one. 

The  right  of  the  heirs  of  Eliza  J.  Wright  to  appeal  is 
given  by  Section  123  of  Chapter  3  of  Hurd's  Ee vised  Stat- 
utes of  1897 ;  but  this  right  is  to  be  availed  of,  as  the  section 
says,  "  as  ia  other  cases,"  and  this  language  must  refer 
either  to  section  68  of  the  same  chapter,  or  to  section  2 1 2 
of  chapter  37  of  the  same  revision. 

The  language  of  section  68,  chapter  8,  is : 

"  Either  party  may  take  an  appeal  from  the  decision  ren-  ' 
dered  to  the  Circuit  tlourt  of  the  same  county,  in  the  same 
time  and  manner  appeals  are  now  taken  from  justices  of 
the  peace  to  the  Circuit  Courts,  by  appellant  giving  good 
and  sufficient  bond,  with  security,  to  oe  approved  by  the 
county  judge." 

The  language  of  section  212,  of  chapter  37,  is : 

"  Appeals  may  be  taken  from  the  final  orders,  judgments 
and  decrees  of  the  County  Courts  to  the  Circuit  Courts  of 
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their  respective  counties  *  *  *  upon  the  appellant 
giving  bond  and  security  in  such  sum  and  upon  such  con- 
ditions as  the  court  shall  approve." 

Language  could  not  make  it  plainer  that  the  bond  required 
is  that  of  appellant  himself,  and  that  some  other  person  or 
persons  should  join  with  him  in  the  execution  of  it  as 
sureties.  The  evidence  that  an  attempt  has  been  made  to 
perfect  an  appeal  is  the  signature  of  the  appealing  party, 
either  by  himself  or  by  some  other  person  attempting  to  act 
for  him. 

Here  there  is  no  attempted  bond  of  Charles  Warner  or 
6us Warner,  hence  it  follows  that  neither  of  them  attempted 
to  appeal.  Ella  Burns  only  attempted  to  appeal,  but  she 
presented  no  bond  to  either  the  court  or  the  judge  of  the 
court  within  the  twenty  days  allowed  her,  under  the  law 
and  order  of  the  court,  and  this  defect,  not  being  merely  an 
informality  in  the  bond,  but  one  of  vital  substance,  for 
which  she  alone  was  in  fault,  there  is  no  ground  on  which 
she  is  entitled  to  the  aid  of  the  court,  since  if  she  made  a 
mistake  it  was  a  mistake  of  law.  Dobson  v.  Hughes,  168 
111.  148. 

Neither  the  court  nor  the  judge  could  delegate  authority 
to  the  clerk  to  approve  the  bond.  Bowlesville  Mining  & 
Manufacturing  Company  v.  Pulling,  89  111.  58. 

It  is  insisted  by  counsel  for  appellee  that  Section  69  ot 
the  Practice  Act  authorizes  the  clerk  to  approve  the  bond, 
but  evidently  that  section,  nor  anything  in  the  act  has  any 
reference  to  appeals  from  the  County  Courts  to  Circuit 
Courts.  But  if  it  has,  we  are  unable  to  see  how  the  con- 
dition of  the  matter  is  bettered,  since  the  appeal  was 
allowed  jointly  to  the  heirs  of  Eliza  J.Wright,  and  two  of  the 
three  heirs  failed  to  sign  any  bond,  hence  the  appeal  failed 
as  to  all.  Eobeson  et  al.  v.  Lagow,  73  111.  App.  665,  and 
cases  there  cited. 

We  are  of  opinion  that  the  appeal  of  Ella  Burns  could 
only  have  been  perfected  by  securing  the  approval  of  her 
bond  by  the  county  judge  within  twenty  days  after  the 
rendition  of  the  judgment,  and  we  are  further  of  the  opin- 
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ioQ  that  the  court  erred  in  sustaining  the  cross-motion 
allowing  the  county  judge  to  approve  the  bond  as  it  did, 
and  it  also  erred  in  overruling  appellant's  motion  to  dis- 
miss the  appeal;  and  for  these  errors  the  judgment  of  the 
court  is  reversed  and  the  cause  remanded,  with  instructions 
to  the  court  to  overrule  the  cross-motion  and  sustain  the 
original  motion,  and  dismiss  the  appeal.  Eeversed  and 
remanded,  with  directions. 


H,  Weil  et  al.  v.  W.  W.  Lowe  et  aL 

1.  Verdicts— On  Questions  of  Fact — A  verdict  upon  questions  of 
fact  is,  as  a  general  rule,  conclusive. 

Assam psit,  for  goods  sold,  etc.  Trial  in  the  Ck>unty  Court  of  Clay 
County;  the  Hon.  Ben  Haglb,  Judge,  presiding.  Finding  and  judg- 
ment for  the  defendants.  Appeal  by  plaintiffs.  Heard  in  this  court  at 
the  August  term,  189a    Affirmed.    Opinion  filed  March  10,  1899. 

B.  S.  C.  Reauoh,  attorney  for  appellants. 
H.  W.  Shrinek,  attorney  for  appellees. 

Peb  Curiam. 

Appellants  sued  appellees  in  the  County  Court  of  Clay 
County,  for  the  price  and  value  of  two  barrels  of  whisky, 
claimed  to  have  been  sold  by  appellants  to  appellees  for 
$130.04.  A  jury  was  waived  and  the  cause  tried  by  the 
court,  who  found  for  the  defendants. 

The  only  question  in  the  case  is  one  of  fact,  and  as  the 
bill  of  exceptions  does  not  purport  to  contain  all  of  the  evi- 
dence in  the  case,  and  contains  no  agreed  statement  of  facts, 
on  which  the  case  was  tried,  the  only  thing  we  can  do  is  to 
affirm  the  judgment,  which  is  done. 

Judgment  affirmed. 
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Theodore  Lange  et  al.  t.  Henry  Seiter^  ete. 

1.  Vebdicts— Tl'/ieiie  the  Court  WtU  Direct— Where  there  is  any  tes- 
timony which,  with  all  the  fair  inferences  that  may  be  drawn  from  it, 
tends  to  prove  the  necessary  material  issues  of  a  case,  the  court  will  not 
direct  a  verdict. 

2.  iNSTRUCTiOKB—lftfs^  he  Based  vpcm  the  Evidence.^'Wh&i  the 
action  in  for  services  and  there  is  no  evidence  tending,  in  any  manner, 
to  prove  what  the  services  rendered  l^  the  plaintitf  were  reasonably 
worth,  an  instruction  raising  the  question  as  a  material  issue  in  tlie  case 
on  behalf  of  the  plaintiff  is  erroneous. 

Assumpsit,  for  services.  Trial  in  the  Circuit  Court  of  St.  Clair 
County;  the  Hon.  William  Hartzell,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  error  by  defendant.  Heard  in  this  court  at  the 
August  term,  1896.    Heversed  and  remanded.    Opinion  Aled  March  10, 

1809. 

McGlynn  &  Rafter,  attorneys  for  plaintiffs  in  error. 

Van  Hoorebekb  &  Louden,  attorneys  for  defendant  in 
errQr. 

Mr.  Justioe  CREienTON  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  assumpsit  in  the  Circuit  Court  of  St. 
Clair  County,  by  defendant  in  error  against  the  plaintiffs 
in  error.  The  declaration  alleges  that  Charles  Parsons, 
Fred  M.  Blount  and  Henry  D.  Sexton  were  trustees,  with 
powcrto  sell  and  convey  certain  real  estate  described  ia 
the  declaration,  upon  which  was  situate  a  milk  condensing 
plant,  and  a  creamery  and  dairy.  That  defendant  in 
error,  Seiter,  entered  into  an  agreement  with  plaintiffs  in 
error,  Lange  and  Grafeman,  to  procure  for  them  an  option 
to  purchase  said  plant  for  sixty-five  hundred  dollars  ($6,500), 
in  consideration  that  they  would  cause  to  be  formed  a  cor- 
poration to  purchase  said  plant  with  a  capital  stock  of  sixty 
thousand  dollars  ($60,000),  thirty  thousand  dollars  ($30,000) 
preferred  stock  and  thirty  thousand  dollars  ($30,000)  com- 
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mon  stock.  Seiter  to  receive  as  compensation  for  his  serv- 
ices in  procuring  said  option  twelve  thousand  dollars 
($12,000)  of  the  preferred  and  six  thousand  dollars  ($6,000) 
of  the  common  stock;  that  he  did  procure  said  option  for 
said  Lange  and  Grafeman  for  said  sixty-five  hundred  dollars 
($6,500);  that  said  Lange  and  Grafeman  did  organize  a  cor- 
poration known  as  the  ^'  Lebanon  Evaporated  Cream  Com- 
pany," with  a  capital  stock  of  sixty  thousand  dollars 
($60,000),  thirty  thousand  dollars  ($30,000)  preferred  and 
the  remainder  common  stock;  that  in  pursuance  of  said 
contract  the  said  Lange  and  Grafeman  purchased  from  said 
trustees  said  real  estate  or  plant  and  caused  the  same  to  be 
conveyed  to  the  said  corporation,  the  said  Lebanon  Evap- 
orated Cream  Company,  and  that  by  means  thereof  the  said 
Lange  and  Grafeman  became  liable  to  give  and  deliver  to 
said  Seiter  twelve  thousand  dollars  ($12,000)  preferred  and 
six  thousand  dollars  ($6,000)  common  stock  of  said  corpora- 
tion; that  though  often  requested  they  have  refused  to  do 
so,  and  that  therefore  the  said  Lange  and  Grafeman  became 
liable  to  pay  the  said  Seiter  eighteen  thousand  dollars 
($18,000),  and  being  so  liable  they  promised  to  pay  the  same 
when  requested,  yet  they  have  not  paid  the  same  or  any 
part  thereof,  and  therefore  he  sues,  etc.  The  declaration 
also  contained  the  common  counts. 

To  the  declaration  plaintiffs  in  error  plead  the  general 
issue.  Trial  was  by  jury.  Verdict  and  judgment-  in  favor 
of  defendant  in  error  for  three  thousand  dollars  ($3,000). 

Among  the  errors  assigned  and  argued  are:  That  the 
trial  court  erred  in  refusing  the  first  and  third  instructions 
asked  on  behalf  of  plaintiffs  in  error,  and  in  giving  the 
first  and  third  instructions  on  behalf  of  defendant  in  error. 

The  first  of  the  refused  instructions  asked  by  plaintiffs 
in  error  is  one  directing  a  verdict  in  favor  of  Grafeman. 
The  first  of  those  given  on  behalf  of  defendant  in  error,  is 
concerning  the  issue  as  to  whether  Lange  was  acting  for 
Grafeman  as  well  as  for  himself  in  his  dealings  with  Seiter. 
The  third  of  those  given  on  behalf  of  defendant  in  error  is 
as  follows : 

V^LXXXIIS 
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**  The  court  further  instructs  you  that  if  you  believe  from 
the  evidence  that  Henry  Seiter,  at  the  request  of  the  de- 
fendants, performed  services  for  said  defendants,  then  your 
verdict  should  be  for  the  plaintiff  in  such  sum  as  the  evi- 
dence shows  such  services  were  reasonably  worth." 

It  is  contended  that  there  was  no  evidence  to  warrant  the 
court  in  submitting  the  case  to  a  jury,  and  especially  that 
there  was  no  evidence  tending  to  support  the  first  and  third 
instructions  given  on  behalf  of  defendant  in  error. 

Where  there  is  any  testimony  which,  with  all  the  fair  in- 
ferences that  may  be  drawn  from  it,  tends  to  prove  all  the 
necessary  material  issues  of  a  case,  the  court  should  not 
direct  a  verdict. 

Where  there  is  any  testimony,  which  with  all  the  fair 
inferences  that  may  be  drawn  from  it,  tends  to  prove  any 
material  issue  in  a  case  it  is  the  duty  of  the  court,  when 
requested,  to  instruct  the  jury  as  to  the  law  applicable  to 
such  issue,  but  it  is  error  to  give  an  instruction  where  there 
is  no  evidence  nor  any  fair  inference  from  the  evidence  to 
support  it. 

We  are  of  opinion  that  there  is  sufficient  evidence  in  this 
record  to  make  it  the  duty  of  the  court  to  submit  the  case 
to  the  jury,  and  that  the  evidence  with  the  fair  inferences 
that  might  be  drawn  therefrom  so  far  supports  the  first 
instruction  given  on  behalf  of  defendant  in  error  as  to  war- 
rant the  court  in  giving  it. 

We  find  no  evidence  tending,  in  any  manner  or  in  any 
degree,  to  prove  what  the  services  rendered  by  Henry  Seiter, 
"  were  reasonably  worth."  The  third  instruction  on  behalf 
of  defendant  in  error  raised  that  question  as  a  material 
issue  in  the  case,  and  there  being  no  evidence  to  support  it, 
that  instruction  was  erroneously  given. 

The  third  instruction  asked  by  plaintiffs  in  error  is  not 
the  law  as  applicable  to  the  facts  of  this  case  and  was  prop- 
erly refused. 

The  judgment  of  the  Circuit  Court  is  reversed  and  the 
case  remanded. 
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Donb  Bros.  Coal  and  Coke  Co.  t.  Louise  Gebhardt  and 

John  Gebhardt. 

1.  Question  of  Fact— Province  of  the  Jury  to  Settle^^Where  the 
controlling  issues  in  a  case  raise  only  questions  of  fact  it  is  the  province 
of  the  jury  to  determine  such  issues,  and  their  determination  is  con- 
clusive. 

Action  for  Obstrncting  a  Water  Coarse.— Trial  in  the  Circuit  Court 
of  St  Clair  County,  on  appeal  from  a  justice  of  the  peace;  the  Hon. 
Martin  W.  Schaeffer,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the  August  term, 
1S98.    Affirmed.    Opinion  aied  March  10, 1890. 

William  E.  Fissb  and  Marshall  W.  Wbir,  attorneys  for 
appellant. 

Babthel  &  Farmer,  attorneys  for  appellees. 

Mr.  Justice  Creighton  delivered  the  opinion  of  the  court. 

This  was  a  suit  commenced  by  appellees,  before  a  justice 
of  the  peace  in  St.  Clair  county,  against  appellant,  to  recover 
damages  caused  by  the  flow  of  water  upon  and  over  the 
premises  of  appellees,  whereby  their  fences  and  cattle  sheds 
were  washed  away.  The  case  was  appealed  to  the  Circuit 
Court  and  there  tried  by  jury.  Verdict  and  judgment  in 
favor  of  appellees  for  |125. 

About  the  year  1886  there  was  constructed  a  trestle  over 
Richland  Creek,  which  was  used  in  connection  with  the 
operation  of  a  coal  mine.  Two  or  three  years  after  the 
trestle  was  constructed,  appellee  became  possessed  of  cer- 
tain lots  in  the  lands  lying  north  of  the  creek,  and  improved 
them  by  the  erection  thereon  of  some  fences  and  cattle  sheds. 
In  July,  1896,  appellant  purchased  and  took  possession  of 
the  mine  and  trestle.  On  the  night  of  March  4, 1897,  a  rain 
storm  visited  the  vicinity,  and  Richland  Creek  became 
swollen  beyond  its  banks  and  overflowed  appellees'  premises, 
carrying  away  their  fences  and  sheds. 

Appellees  contend  that  after  appellant  came  into  posses-* 
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sion  of  the  mine  and  trestle,  it  made  certain  changes  in  and 
about  the  trestle  which  obstracted  the  passage  of  the  water 
through  the  channel  of  the  creek,  and  caused  it  to  overflow 
their  premises.  This  appellant  denies.  There  is  testimony 
tending  to  show  that  after  appellant  came  into  possession 
it  filled  up  certain  culverts  with  slack,  filled  up  the  sides 
of  the  stream  with  cinders  and  dirt,  put  up  an  additional 
pillar  nearer  the  center  of  the  stream,  added  a  truss  sup- 
ported by  iron  rods  extending  from  the  truss  to  each  end  of 
the  trestle;  that  the  pillar,  truss  and  rods  caught  and  held 
drift,  and  that  all  these  changes  obstructed  the  flow  of  the 
water  through  the  channel.  There  is  also  testimony  tend- 
ing  to  contradict  all  this. 

Appellant  contends  that  the  rain  storm  was  so  unusual  in 
quantity  and  character  as  to  be  a  visitation  of  Providence. 
Appellees  deny  that  it  was  unusual  in  either  quantity  or 
character. 

Testimony  was  h&BLvdpro  and  con  on  this  issue. 

The  above  mpntioned  were  the  material  and  controlling 
issues  in  the  case.  They  raised  only  questions  of  fact.  The 
jury  saw  the  witnesses  and  the  evidence.  It  was  their  prov- 
ince to  weigh  it.  They  did  so,  and  the  record  discloses  no 
sufficient  reason  to  justify  this  court  in  disturbing  their 
verdict. 

Appellant  complains  of  tlie  action  of  the  court  in  modify- 
ing it^  third  instruction.  Under  the  issues  and  evidence 
the  action  of  the  court  in  that  respect  is  not  substantial 
error. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


William  H.  Swartzbangh  and  Eliza  Swartzbaugli  r. 

Jeremiah  Swartzbangh. 

1.  QvTTLRVXST—What  iSf  in  Renewal  of  a  Mortgage.-^The  fact  that 
at  the  time  the  mortgage  in  this  suit  was  ezecated,  the  clerk  of  the 
court,  for  the  parties,  figured  up  the  amount  due  on  the  former  note  and 
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mortgage,  and  drew  ap  the  papers  and  witnessed  them,  should  be 
regarded  as  a  settlement  of  all  antecedent  matters  in  regard  to  a  former 
mortgage. 

Bill,  to  foreclose  a  mortgage.  IVial  in  the  Circuit  Court  of  Edwards 
County;  the  Hon.  Prince  A.  Pearcb,  Judge,  presiding.  Hearing  and 
decree  for  complainants;  appeal  by  defendants.  Heard  in  this  court  at 
the  August  term,  1898.    Affirmed.    Opinion  filed  March  10, 1899. 

Cbeiohton,  Kramer  &  Kramer,  attorneys  for  appellants. 

J.  M.  Campbell  and  Hanna  &  Hanna,  attorneys  for 
ap|>el]ee. 

Mr.  JasTioE  Biqelow  delivered  the  opinion  of  the  court. 

Appellee  brought  suit  by  bill  in  chancery  against  appel- 
lants in  the  Circuit  Court  of  Edwards  County,  to  foreclose 
a  mortgage  .executed  by  appellants  to  him  on  lands  in  that 
county,  to  secure  the  note  of  appellant,  William  H.,  to 
appellee,  for  $4,178,  with  interest  at  8  per  cent,  due  one  year 
after  date.  The  note  and  mortgage  bore  date  November 
9,  1887,  and  was  made  to  renew  a  note  of  William  H.  to 
appellee  for  $4,356,  and  8  per  cent  interest,  dated  February 
26,  1881,  and  secured  by  mortgage  on  the  same  lands. 

Appellants  answered  the  bill,  admitting  the  execution  of 
the  mortgage  but  denying  that  anything  was  due  on  it,  and 
followed  their  answer  with  a  cross-bill,  to  recover  back 
over-payments  claimed  to  have  been  made  on  the  mortgage 
debt. 

Prior  to  the  execution  of  the  first  mortgage  appellants 
had  mortgaged  the  lands  to  three  different  parties  for  various 
sums. 

To  pay  off  these  mortgages  appellee  released  bis  mortgage 
and  appellants  mortgaged  the  lands  for  $2,500  to  the  ^tna 
Insurance  Company,  and  the  balance  of  the  money  raised 
on  that  mortgage  after  paying  off  the  three  prior  mort- 
gages was  paid  to  appellees.  Appellees'  mortgage  was 
made  subject  to  the  mortgage  of  the  insurance  company. 

At  the  time  the  mortgage  in  suit  was  executed  the  two 
brothers,  Jeremiah  and  William,  had  a  settlement,  and  the 
amount  then  found  due  Jeremiah  was  $4,178,  for  which  the 
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note  and  mortga^  in  this  case  were  executed.  Payments 
were  made  and  indorsed  on  the  note  from  time  to  time,  and 
other  payments  were  made  that  were  not  indorsed. 

William  claimed  he  was  entitled  to  and  should  have  credit 
for  $1,500,  as  of  the  date  of  the  note,  which  sum  he  claimed 
Jeremiah  agreed  to  allow  on  the  indebtedness  for  which  the 
note  and  mortgage  were  made,  if  William  would  mortgage 
his  land  to  the  insurance  company,  and  raise  $2,500,  and 
after  paying  off  the  three  mortgages  before  mentioned  out 
of  the  money  so  raised,  pay  the  balance  to  Jeremiah. 

The  cause  was  referred  to  the  master  to  take  the  evidence 
and  he  took  the  testimony  of  sixteen  witnesses  besides  that 
of  the  parties,  covering  nearly  a  hundred  pages,  and  reported 
it  to  the  court  without  any  conclusions  of  law  or  fact.  In 
this  shape  the  case  was  tried  by  the  court  belo^,  and  in  this 
shape  it  comes  to  this  court,  and  appellee^s  counsel,  not 
being  satisfied  with  appellant's  abstract,  has  filed  an  addi- 
tional abstract,  which  has  compelled  us  to  read  the  entire 
record. 

The  evidence  in  regard  to  an  agreement  of  Jeremiah  to 
allow  William  a  credit  of  $1,500  on  the  debt  at  or  before  the 
execution  of  the  note  and  mortgage  is  very  unsatisfactory, 
even  if  there  was  a  consideration  for  the  agreement.  No 
person  seems  to  have  been  present  when  such  an  agreement 
was  made,  and  while  William  testified  there  was  such  an 
agreement  Jeremiah  testified  emphatically  there  was  not. 

The  evidence  shows  that  at  the  time  the  mortgage  in  suit 
was  executed  a  Mr.  Tibe,  who  was  clerk  of  the  court,  was 
present  with  William  and  Jeremiah  and  figured  up  the 
amount  due  on  the  former  note  and  mortgage  and  drew  up 
the  papers  and  witnessed  them  and  took  the  acknowledg- 
ment of  the  mortgage. 

This,  we  think,  should  be  regarded  as  a  settlement  of  all 
antecedent  matters  in  regard  to  the  former  mortgage, 
including,  the  claimed  credit  of  $1,500,  especially  as  years 
have  passed  since  the  transaction  and  there  is  no  allegation 
in  either  the  answer  or  the  cross-bill  that  Jeremiah  said  or 
did  anything  whatever  to  deceive  or  mislead  his  brother, 
and  none  in  either  pleading  that  the  parties  had  made  a 
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mutaal  mistake  about  anything  connected  with  the  mort- 
gage, and  the  evidence  would  have  failed  to  sustain  any 
such  allegation,  had  it  been  made. 

The  evidence  of  both  William  and  Jeremiah  is,  that 
William  had  a  legacy  of  11,500  coming  to  him  from  his 
father's  estate  in  Ohio,  payable  in  installments,  which  he 
authorized  his  brother  to  settle  by  discounting  $275,  and  in 
April,  1896,  of  the  remaining  $1,225,  Jeremiah  got  $1,000 
and  William  the  balance.  For  this  $1,000  and  a  $300  note, 
executed  by  William  and  his  two  sons  to  Jeremiah,  he 
agreed  to  credit  William  on  his  mortgage  note,  as  he 
testified,  the  sum  of  $2,288.88,  and  William  testified  the 
credit  was  to  be  $2,500.  Jeremiah's  testimony  is  cor- 
roborated by  a  receipt  he  gave  his  brother,  dated  April  1, 
1896. 

There  was  evidence  of  other  payments  not  indorsed  on 
the  note. 

The  court  computed  and  found  the  amount  due  on  the 
note  to  be  $2,124,  and  entered  a  decree  in  favor  of  appellee 
for  that  sum. 

After  a  careful  examination  of  all  the  evidence  applicable 
to  each  item  of  the  claimed  payments,  and  after  a  careful 
computation  of  the  amount  due  on  the  note,  after  allowing 
such  credits  as  we  think  are  legally  established  and  making 
the  $1,000  in  money  and  the  $300  note  cancel  $2,288.88  of 
the  debt,  we  find  the  amount  due  appellee  somewhat  larger 
than  the  lower  court  found. 

We  find  no  error  in  the  record  injurious  to  appellants, 
and  the  decree  of  the  Circuit  Court  is  afiirmed. 


John  Heehan^  Geo.  E.  Goudy^  Fred  Pierce  and  Henry 
Beineman  v.  William  B.  Lammert. 

1.  Waiver— 0/  Motion  to  Tnstmet  the  Jury  to  Find  for  the  Defend- 
ant.— Where,  at  the  close  of  theplaintiflTs  evidence,  the  defendant  moved 
the  court  to  instruct  the  jury  to  find  for  him,  but  after  the  hearing  of 
all  the  testimony  in  the  case,  he  failed  to  renew  it,  he  was  held  to  have 
waived  his  motion  to  instruct  for  the  defendant. 
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2.  Samr— Of  Assignment  of  Error. — Where  a  party  assigns  an  error 
but  makes  no  reference  to  such  assignment  in  his  brief  and  argument, 
such  assignment  will  be  treated  as  waived,  and  will  not  be  considered. 

Debt,  on  constable  bond.  Trial  in  the  Circuit  Court  of  Madison 
County;  the  Hon.  William  Habtzell,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
August  term,  1898.    Affirmed.    Opinion  filed  March  10. 1899. 

T.  T.  Hinds  and  Bqrrouohs  &  Bbo.,  attorneys  for  appel- 
lants. 

R.  J.  Brown,  attorney  for  appellee. 

Mr.  Justice  Worthinoton  delivered  the  opinion  of  the 
court. 

This  is  a  suit  by  appellee  against  a  constable  and  his 
bondsmen  for  selling  a  wagon,  two  horses,^  and  a  set  of 
harness,  scheduled,  appraised  and  selected  as  exempt.  The 
jury  returned  a  verdict  for  appellee  for  $199.99,  from 
which  he  remitted  $117.63,  and  judgment  was  rendered  for 
$82.25. 

At  the  close  of  plaintifiTs  testimony,  defendants  moved 
the  court  to  instruct  the  jury  to  find  the  issues  for  defend- 
ant, which  being  refused,  defendants  proceeded  to  examine 
witnesses  in  their  behalf.  The  motion  was  not  renewed 
after  closing  the  evidence  in  the  case. 

Having  examined  witnesses  in  their  behalf  after  the  close 
of  plaintiff's  evidence,  and  not  having  renewed  their  motion 
after  the  hearing  of  all  the  testimony,  appellants  have 
waived  their  motion  made  to  instruct  for  defendants. 

Appellants  assign  for  error  the  giving  of  instructions  one, 
two  and  three  for  appellee,  and  the  refusal  of  the  fifth  in- 
struction for  appellants.  As  no  reference  to  these  assign- 
ments is  made  in  the  brief  and  argument  of  appellants  and 
no  errors  suggested  therein  to  the  instructions  given,  or  any 
reason  stated  showing  why  the  fifth  instruction  was  wrongly 
refused,  these  jassignments  will  be  treated  as  waived,  and 
will  not  be  considered. 

The  facts  in  the  case  as  disclosed  by  the  evidence  appear 
in  brief  to  be,  that  appellee  had  a  grocery  store  in  Granite 
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City  and  was  in  debt  to  his  father,  Loais  Lammert,  in  the 
sum  of  $900,  and  in  various  sums  to  firms  for  merchandise. 
About  September  4,  1897,  he  sold  to  his  father  his  stock  of 
groceries  and  the  wagon,  horses  and  harness  involved  in 
this  suit,  in  payment  of  his  debt,  and  delivered  possession. 
He  was  the  head  of  a  family,  and  while  temporarily 
absent  with  his  familv,  an  attachment  was  levied  on  his 
household  goods,  and  on  the  stock  of  groceries,  horses, 
wagon  and  harness.  Three  other  attachments  were  subse- 
quently levied.  About  the  12th  of  September  appellee 
scheduled,  but  his  schedule  was  returned  by  the  constable 
as  incomplete  in  not  showing  what  debts  were  due  appellee. 
This  schedule  did  not  embrace  the  horses,  wagon  and 
harness.  About  the  25th  of  September  appellee,  having 
been  given  access  to  his  books,  made  another  schedule 
showing  the  accounts  due  and  included  the  horses,  wagon 
and  harness.  The  prop)erty  was  duly  appraised,  the  wagon, 
horses  and  harness  being  appraised  at  $82.25,  and  appellee 
selected  $400  of  the  appraised  property  as  exempt,  includ- 
ing therein  the  horses,  wagon  and  harness.  The  constable 
delivered  the  property  selected  except  the  horses,  wagon 
and  harness,  which  he  refused  to  deliver,  and  subsequently 
sold  on  the  four  attachments.  Upon  the  trial  of  the  attach- 
ment suits  Louis  Lammert,  the  father,  waived  all  claims  to 
the  horses,  wagon  and  harness  so  far  as  the  attaching 
creditors  were  concerned,  and  the  suits  were  thereupon  dis- 
missed as  to  him. 
Appellants  in  their  brief  say : 

"  We  assume  the  value  of  the  property  herein  involved, 
when  scheduled  and  selected  by  LammeVt,  was  $82.25,  the 
amount  for  which  judgment  was  rendered  in  the  Circuit 
Court.  The  only  question  here  involved  is  one  of  law, 
whether  or  not  the  defendant,  John  Meehan,  wrongfully 
refused  to  deliver  the  property  to  the  plaintiff,  Wm.  R. 
Lammert. 

Appellee  is  not  entitled  to  recover  for  two  reasons : 

1st.  He  was  not  the  owner  of  the  property  when  same 
was  levied  upon,  nor  when  he  demanded  same  from  the 
constable,  Meehan. 

2d.    He  had  disposed  of  all  his  property  except  such  as 


202  Appellate  Courts  of  Illinois. 

Vol.  81.]  ^Morris  v.  O'Brien. 

he  desired  to  retain,  for  the  purpose  of  defrauding  his 
creditors,  and  for  that  reason  was  not  entitled  to  the  benefit 
of  the  exemption  laws  of  this  State." 

With  reference  to  the  first  point  made,  it  may  be  said 
that  between  the  dates  of  the  first  schedule,  which  did  not 
contain  the  property  herein  sued  for,  and  the  second  sched- 
ule, appellant  testifies  that  he  bought  the  horses,  wagon 
and  harness  from  his  father.  Two  witnesses  for  appellants 
testify  that  in  the  trial  before  the  justice,  appellee  testified 
that  his  father  gave  them  back  to  him.  In  either  event,  if 
this  testimony  was  true,  he  and  not  his  father  was  the 
owner  of  the  property  when  the  second  schedule  was  made. 
The  jury  by  their  verdict  have  found  that  he  was  the 
owner,  and  there  is  no  valid  reason  shown  to  warrant  us  in 
saying  that  their  finding  is  wrong  upon  this  issue. 

As  to  the  second  point  made  by  appellants,  that  appellee 
had  disposed  of  his  property  for  the  purpose  of  defrauding 
his  creditors,  it  is  sufficient  to  say,  that  the  evidence  shows 
that  appellee  owed  his  father  $900.  This  is  not  contra- 
dicted. There  is  nothing  in  evidence  to  show  that  the 
property  so  sold  was  worth  more  than  $900.  If  he  owed 
his  father  $900,  he  had  a  legal  right  to  prefer  Lim  as  a 
creditor. 

While  there  are  some  suspicious  circumstances  connected 
with  the  transaction  we  are  not  warranted  under  the  evi- 
dence in  finding  that  the  jury  was  wrong  in  their  conclu- 
sions.   Judgment  affirmed. 


Nelson  Morris^  Edward  Morris^   Herbert  Morris  and 

Frank  £•  Togel^  Partners  as  Nelson  Morris 

&  Go.  V.  William  O'Brien. 

1.  EviDENOK— Under  Allegatvona  as  to  Defective  Elevator.— Under 
an  allegation  that  the  defendant  maintained  and  operated  a  defective 
and  unsafe  elevator,  it  is  competent  to  show  that  tliere  were  no  safety 
catches  on  the  elevator. 

2.  Negligence—  Where  the  Court  Will  Assume  its  Existence,  —Where 
u|x>n  a  given  state  of  facts,  or  when  all  the  facts  are  undisputed,  or 
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when,  after  conceding  as  true  all  the  evidence  tends  to  prove  in  favor 
of  the  party  charged  with  negligence,  it  is  apparent  that  all  reasonable 
minds  will  agree  that  the  facts  and  coxiduct  shown,  do  in  fact  constitute 
negligence,  the  court  may  assume  its  existence  and  apply  the  law 
accordingly. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  St.  Clair  County;  the  Hon.  Martin  W.  Schabffbr,  Judge,  pre- 
siding. Verdict  and  judgment  for  plainti£f ;  appeal  by  defendant.  Heard 
in  this  court  at  the  August  term,  1898.  Affirmed.  Opinion  filed  March 
10,  1899. 

Hamill  &  Borders,  attorneys  for  appellants. 

Rafter  &  McGlynn,  attorneys  for  appellee;  G.  A.  Koek- 
NEB,  of  counsel. 

Mr.  J  ustiobCreighton delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case,  in  the  Circuit  Court  of 
St.  Clair  County,  by  appellee  against  appellant,  to  recover 
damages  for  a  personal  injury. 

To  the  declaration  appellant  pleaded  not  guilty.  Trial 
was  by  jury.  Verdict  and  judgment  in  favor  of  appellee 
for  $1,000. 

Appellant's  counsel  argue,  as  grounds  for  reversal,  that 
the  court  erred  in  admitting  improper  evidence  on  behalf  of 
appellee;  that  the  court  erred  in  giving  two  certain  instruc- 
tions on  behalf  of  appellee;  that  the  court  erred  in  refusing 
to  give  one  instruction  asked  on  behalf  of  appellants,  and 
that  the  absence  of  safety  appliances  was  not  the  proximate 
cause  of  the  injury  complained  of. 

Appellants  owned  a  large  establishment  at  the  National 
Stock  Yards  near  East  St.  Louis,  and  were  engaged  in  the 
business  of  slaughtering  cattle,  sheep  and  hogs,  and  pack- 
ing and  marketing  the  meats  and  other  products.  They 
had  in  their  employ  several  hundred  men  and  maintained 
and  operated  a  number  of  elevators  in  their  establishment,  to 
carry  the  employes  and  products  from  one  floor  to  another. 
The  building  was  four  stories  high.  Appellee  was  an 
employe  of  appellants,  and  had  been  in  their  service  for 
about  one  year  immediately  prior  to  the  injury.  He  was 
about  forty-five  years  old.    His  duties  were  to  inspect  the 
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meats  and  arrange  them  in  different  grades  or  classes  for 
the  market.  On  the  2d  day  of  September,  1897,  appellee 
was  directed  to  go  from  the  cellar  to  one  of  the  upper  floors 
lo  inspect  some  hams.  To  reach  the  floor  where  the  hams 
to  be  inspected  were,  he  entered  one  of  the  elevators,  on 
which  were  four  other  employes  and  one  empty  truck. 
When  they  had  ascended  about  thirty  feet  the  elevator  rope 
broke,  and  the  elevator  with  its  occupants  fell  suddenly  to 
the  cellar.  Appellee  was  seriously  injured  in  one  ankle  and 
foot;  all  the  joints  of  his  foot  were  injured.  He  was  con- 
fined to  the  hospital  for  about  eight  weeks,  was  totallv  dis- 
abled from  following  his  ordinary  business  for  man v  months 
and  is  probably  to  some  extent  permanently  injured.  The 
elevator  was  what  is  known  as  a  friction  elevator  and  was 
run  by  steam.  It  was  supported  while  being  raised  and 
lowered  by  one  two-inch  manila  rope.  The  rope  had  been 
in  use  about  three  or  four  weeks.  The  elevator  was  con- 
structed without  safety  catches  or  other  appliance  for 
arresting  the  fall  or  lessening  the  shock  in  case  the  rope 
should  break. 
The  evidence  complained  of  is : 

"  There  were  no  safety  catches  on  the  elevator.  Dogs 
and  catches  are  generally  fastened  on  the  side  of  elevators, 
and  in  case  the  rope  breaks  the  dogs  slip  into  the  sides  and 
hold  the  elevator.  When  the  pressure  would  be  on  and  the 
rope  drawn  tight,  the  cat-ches  would  be  drawn  out  of  the 
dogs.  The  object  of  these  catches,  or  dogs,  is  to  make  the 
elevator  more  safe,  so  that  when  the  rope  would  break 
the  elevator  could  not  fall." 

The  admission  of  this  testimony  was  objected  to  "  on  the 
ground  that  there  are  no  allegations  in  the  declaration 
which  would  make  any  evidence  in  regard  to  safety  appli- 
ances proper." 

Appellants'  counsel  state  that  appellee's  "  cause  of  action, 
as  stated  in  his  declaration,  is  based  entirely  upon  the  break- 
ing of  the  elevator  rope."  We  do  not  so  understand  it.  The 
fact  that  the  rope  broke  is  not  made  the  base  or  substance 
of  any  charge  of  negligence.  It  is  only  incidentally  men- 
tioned, by  way  of  recital,  "  upon  the  breaking  or  parting  of 
a  certain  rope,"  etc. 
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The  varioas  acts  of  ne^^ligence  are  all  stated  in  general 
terms,  are  embraced  in  one  consolidated  charge,  and  as  a 
whole  the  statement  is  somewhat  involved.  It  is  not  artist- 
ically framed,  but  its  sufficiency  is  admitted  by  the  plea. 

Fairly  interpreted  the  declaration  charges  that : 

Appellants  negligently  maintained  for  use  of  their  serv- 
ants a  defective  and  unsafe  elevator,  upon  which  appellee 
was  being  carried. 

Appellants  negligently  maintained  for  use  of  their  serv- 
ants defective  and  unsafe  appliances,  belonging  to  an  ele- 
vator upon  which  appellee  was  being  carried. 

Appellants  carelessly  operated  a  defective  and  unsafe 
elevator,  upon  which  appellee  was  being  carried. 

Appellants  carelessly  operated  unsuitable  and  unsafe 
appliances  belonging  to  an  elevator  upon  which  appellee 
was  being  carried. 

Appellants  negligently  suffered  an  elevator,  upon  which 
appellee  was  being  carried,  to  become  defective  and  unsafe. 

Appellants  negligently  suffered  appliances,  belonging  to 
an  elevator  upon  which  appellee  was  being  carried,  to 
become  defective  and  unsafe.  Whereby,  "  upon  the  break- 
ing or  parting  of  a  certain  rope  or  appliance,"  the  elevator 
suddenly  fell  to  the  cellar,  thereby  breaking  appellee's 
ankle,  etc. 

The  testimony  objected  to  clearly  tends  to  prove  the 
charges  that  appellants  maintained  a  defective  and  unsafe 
elevator,  and  that  they  operated  a  defective  and  unsafe 
elevator. 

Counsel  contend  that  there  is  such  error  in  two  of  the 
instructions  given  by  the  court  on  behalf  of  appellee  as  calls 
for  a  reversal  of  this  case. 

The  first  objection  urged  against  these  instructions  is,  that 
they  are  based  upon  improper  testimony.  They  are  both 
based,  in  some  degree,  upon  the  evidence  above  discussed, 
and  as  we  hold  that  evidence  was  properly  admitted,  that 
objection  is  not  well  taken. 

One  of  these  instructions  is  as  follows : 

''The  court  instructs  the  jury  that  it  is  the  legal  duty  of 
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a  master  to  use  reasonable  care  and  diligence  to  provide  for 
the  use  of  his  servant  reasonably  safe  machinery  and  appli- 
jances  for  the  execution  of  the  work  the  servant  is  called 
upon  to  perform;  and  if  you  believe  from  the  evidence  in 
thid  case  that  the  defendant  had  failed  to  use  such  reason- 
able care  and  diligence  to  provide  an  elevator  and  appli- 
ances there  belonging  in  question,  and  the  plaintiff,  while  in 
the  exercise  of  due  care  and  caution  for  his  own  safety,  was 
injured  by  reason  of  the  unsafe  condition  of  said  elevator 
and  appliances,  and  that  while  in  the  performance  of  his 
duty  to  his  employers,  plaintiff  was  rightfully  using  said 
elevator,  then  you  shoula  find  the  defendants  guilty. " 

It  is  contended  that  in  this  instruction  ^^  the  court  told 
the  jury  that  the  plaintiff  was  injured  by  reason  of  the 
unsafe  condition  of  said  elevator  and  appliances. "  We  are 
of  opinion  the  clause  "  if  you  believe  from  the  evidence 
in  this  case "  applies  also  to  the  clause  "was  injured  by 
reason  of  the  unsafe  condition  of  said  elevator  and  appli- 
ances, "  and  that  the  jury  could  not  have  understood  the 
instruction  to  mean  otherwise. 

As  to  the  other  of  these  instructions  it  is  contended  that 
in  it  "the  court  told  the  jury  that  such  safety  appliances 
would  break  or  prevent  the  fall  of  the  elevator." 

The  language  in  the  instruction  is,  "  if  you  believe  from 
the  evidence  that  there  were  no  safety  appliances  or  catches 
to  break  or  prevent  the  fall  of  the  elevator, "  etc.  In  our 
opinion  the  language  used  does  not  warrant  the  construc- 
tion put  upon  it  by  appellants'  counsel.  It  is  also  con- 
tended that  this  instruction  assumes  that  appellants  "  did 
not  use  ordinary  and  reasonable  care  to  provide  a  reason- 
ably safe  elevator. "  The  language  of  the  instruction  in 
this  respect,  while  not  likely  to  be  understood  by  a  jury  as 
contended  by  appellants,  might  be  so  understood;  "but  the 
uncontradicted  and  undisputed  evidence  in  this  case  con- 
clusively proves,  that  the  elevator  provided  by  appellants 
and  used  by  them  for  carrying  their  hundreds  of  employes, 
was  operated  to  a  height  of  fifty  feet,  supported  by  a 
single  rope,  with  no  second  rope  or  cable  upon  which  the 
weight  might,  in  any  emergency  fall;  that  there  were  no 
safety  catches,  automatic  stops,  appliances  nor  provisions 
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of  any  kind,  to  keep  the  elevator  from  falling  or  to  arrest 
its  fall,  in  case  the  rope  should  break;  that  the  object  of 
such  safety  appliances  is  to  make  the  elevator  more  safe; 
that  when  provided,  they  do  make  it  more  safe;  that  such 
appliances  are  in  general  use;  that  an  elevator  to  be  reason- 
ably safe  should  have  such  appliances;  that  a  rope  may 
break  with  six  hours  use;  and  no  explanation  or  excuse  of 
any  kind  was  offered  by  appellants  for  not  equipping  the 
elevator  in  question  with  some  kind  of  safety  appliance. 
Under  the  evidence  in  this  case,  even  if  the  instruction  does 
assume  as  contended,  it  is  not  error.  In  City  of  Belleville 
V.  Hoffman,  74  111.  A  pp.  503,  it  is  said : 

'*  Where,  upon  a  given  state  of  facts,  or  when  all  the  facts 
are  undisputed,  or  when,  after  conceding  as  true  all  the  evi- 
dence tends  to  prove  in  favor  of  the  party  charged  with 
negligence,  it  is  apparent  that  all  reasonsable  mmds  will 
agree  that  the  acts  and  conduct  shown  do  in  fact  consti- 
tute negligence,  the  court  may  assure  its  existence  and 
apply  the  law  accordingly. " 

The  principal  portion  of  appellants  refused  instructions, 
is  wholly  unsupported  by  any  evidence  or  by  any  fair  infer- 
ence that  might  be  drawn  from  any  evidence,  and  all  there 
is  of  it  that  was  proper  to  be  given  to  the  jury  is  embraced 
in  their  seventh  instruction  as  given. 

As  to  appellants'  contention,  that  ''  the  absence  of  safety 
appliances  was  not  the  direct  or  proximate  cause  of  appel- 
lee's injuries,"  the  'authorities  relied  on  by  appellants  are 
not  applicable  to  the  facts  of  this  case  as  we  undertand 
them.  The  negligence  of  appellants  in  failing  to  exercise 
reasonable  diligence  to  maintain,  for  use  of  their  servants, 
a  reasonably  safe  elevator,  and  their  negligence  in  operat- 
ing (using)  a  defective  and  unsafe  elevator,  in  which  to 
carry  their  servants,  was  the  proximate  cause  of  appellee's 
injury. 

The  judgment  of  the  Circuit  Court  is  affirmed. 
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J.  Phillip  Enecht  ?.  Phillip  Lehr. 

1.  Malicious  Prosecution— ^nd  of  the  Prosecution  Must  he  Shoton. 
— Proof  of  the  termination  of  the  prosecution  is  an  essential  prerequisite 
to  a  successful  prosecution  of  a  suit  for  a  malicious  prosecution. 

2.  Saxr— Evidence  of  the  End  of  the  Prosecution, — Where  the  pros- 
ecution is  before  a  justice  of  the  peace  his  docket  is  the  best  evidence 
and  is  admissible  to  prove  the  termination  of  the  prosecution. 

Action  for  HaliclonB  Proseentlon.— Trial  in  the  Circuit  Court  of 
Washington  County;  the  Hon.  Benjamin  R.  Bubbouohs,  Judge,  presid- 
ing. Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard 
in  this  court  at  the  August  term,  1898.  Reversed  and  remanded.  Opinion 
filed  March  10,  1899. 

F.  M.  Yebnob  and  Tubneb  &  Holdbb,  attorneys  for 
appellant. 

In  order  to  maintain  an  action  for  malicious  prosecution, 
the  burden  of  proof  under  the  plea  of  general  issue  is  upon 
the  plaintiff,  to  show  by  a  preponderance  of  the  evidence 
these  propositions: 

1.  That  he  has  been  prosecuted  by  the  defendant  either 
in  a  criminal  or  civil  proceeding,  and  that  the  prosecution  is 
at  an  end. 

2.  That  the  prosecution  complained  of  was  instituted 
maliciously  and  without  probable  cause. 

3.  That  he  had  by  reason  of  such  prosecution,  sustained 
damages.  Newell  on  Malicious  Prosecution,  Sec.  1,  page 
460. 

The  proof  of  the  prosecut'on  and  discharge  must  be  done 
by  the  records  of  the  justice  of  the  peace,  or  authenticated 
copies  of  docket  entries,  or  their  absence  properly  accounted 
for.  Comisky  v.  Breen,  7  111.  App.  369;  Wilmerton  ▼. 
Sample,  39  111.  App.  68;  Granger  v.  Warrington,  3  Gilm. 
806;  The  People  ex  rel.  v.  Madison  County,  125  111.  344. 

Winkklman  &  Watts,  attorneys  for  appellee. 
Mb.  Justiok  Wobthinqton  delivered  the  opinion  of  the 
court 
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There  are  three  counts  in  the  declaration.  Counsel  for 
a  ppellee,  in  their  brief,  say  that  the  first  and  second  counts  are 
for  malicious  prosecution,  and  the  third  count  for  false  im- 
prisonment. It  is  averred  in  the  first  count  that  appellant, 
with  one  Fruth,  falsely  and  maliciously  caused  a  warrant 
to  be  issued  by  Henry  Sinn,  a  justice  of  the  peace,  under 
which  appellee  was  arrested  and  brought  before  the  justice; 
that  from  said  justice  he  took  a  change  of  venue  to  J.  K. 
Coulter,  a  justice  of  the  peace;  that  before  him  a  hearing 
was  had  and  appellant  was  discharged,  etc. 

This  allegation  required  proof  by  competent  evidence. 
Upon  the  trial  of  the  present  case,  over  the  specific  objec- 
tion of  appellant  to  the  admission  of  oral  testimony,  ajv 
pellee  was  allowed  to  testify  as  to  the  proceedings  before 
the  justice.  This  was  error.  The  docket  of  the  justice  was 
the  best  evidence.  It  wafl  admissible,  not  to  prove  that 
apjiellant  was  not  guilty,  but  to  prove  the  termination  of 
the  prosecution.  This  interpretation  of  the  opinion  in 
Skidmoro  v.  Bricker,  77  111.  164,  has  been  adopted  in  several 
instances,  and  we  think  it  is  correct.  Comisky  v.  Breen,  7 
Brad.  374;  Fadner  v.  Filer,  27  111.  A  pp.  508;  McGuire  v. 
Goodman,  31  111.  App.  420;  Wilmerton  v.  Sample,  39  111. 
App.  68. 

For  the  error  above  noted,  judgment  is  reversed  and  case 
remanded. 


George  W.  Bagains  v.  Granville  E.  Stout. 

1.  TPberbold— Trespass  to  Real  Estate.— Jn  trespasB  upon  real 
estate,  commenced  before  a  justice  of  the  peace  and  appealed  to  the 
Circuit  Court,  where  the  defenses  relied  upon  are  liberum  tenementum, 
license,  and  not  guilty,  a  freehold  is  involved. 

Trespass  on  Real  Estate'.— Trial  in  the  Circuit  Conrt  of  Johnson 
County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  Joseph  P.  Rob- 
AKTS,  Judge,  presiding.  Heard  in  this  court  at  the  August  term,  1898. 
Appeal  dismissed.    Opinion  filed  March  10,  1809. 

YoL.  LXXXI  14 
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'  Per  Curiam. 

This  was  a  case  in  trespass  on  real  estate,  commenced 
before  a  justice  of  the  peace  and  appealed  to  the  Circuit 
Court.  Appellant,  in  his  statement  of  the  case,  says: 
"  The  defenses  relied  upon  in  the  trial  were  liherum  Une- 
mentumy  license,  and  not  guilty.  The  evidence  bears  out 
the  statement.  In  such  case  a  freehold  is  involved.  W.  C. 
St.  K.  E.  Co.  V.  Morrison,  Adams  &  Allen  Co.,  54  111.  App. 
656;  Piper  v.  Connelly  et  al.,  108  111.  646.  This  court  has  no 
jurisdiction. 

Appeal  dismissed  and  leave  to  withdraw  record,  abstracts 
and  briefs. 


Estate  of  Bufas'N.  Bamsey  v.  John  II.  Whitbeck  et  al. 

1.  Dkpenses— /nrpZrinfif  Criminal  Charges— Measure  of  Pntof. — 
Where,  ia  a  civil  action,  a  defense  is  based  upon  criminal  acts  of  the 
plaintiff,  the  evidence  to  sustain  such  defense  must  be  full,  clear  and 
satisfactory. 

2.  Res  Ad  judicata — Former  J[>eci«to)w.— Where  a  case  is  adjudi- 
cated by  this  court,  reversed  and  remanded  to  the  Circuit  Court,  and 
when  tried  anew  in  tliat  court,  additional  testimony  of  a  material  char- 
acter is  introduced  without  objection,  and  it  comes  again  before  the 
Appellate  Court  upon  the  evidence  contained  in  the  former  bill  of  excep- 
tions, admitted  by  consent  of  parties  together  with  the  additional  testi- 
mony taken  since  the  first  hearing,  such  first  adjudication  will  not  be 
regarded  as  res  adjudicata  upon  the  questions  involved. 

8.  Statutes — Rule  in  Construing.— In  construing  statutes  courts 
apply  the  meaning  of  words  as  generally  used,  unless  it  is  apparent  that 
they  are  used  technically,  and  take  notice  of  general  methods  of  bu8i« 
ness,  upon  the  presumption  that  legislators  when  making  laws,  act  with 
reference  to  such  meanings  and  methods. 

4.  DBPOsrrs--r?ie  Term  Defined,— A  deposit  is  defined  as  ••  money 
lodged  in  a  bank  for  safe  keeping."  Strictly  speaking,  a  deposit  signifies 
only  bonds  or  bills,  or  bullion  deposited  with  a  bank  at  interest  and  not 
capable  of  being  withdrawn  except  after  certain  specified  notice,  and 
refers  to  a  deposit  account  as  money  deposited  with  a  banker  at  interest 
for  some  certain  specified  time.  It  is  opposed  to  a  current  account 
which  can  be  added  to  or  drawn  upon  at  any  time  without  notice  to  the 
banker. 

5.  &AME—Banks  Receiving  from  Officers— Becoming  Sureties  on  Their 


Fourth  District — August  Term,  1898.    211 

Estate  of  Rufus  N.  Ramsey  ▼.  Whitbeck. 

■ -  -   -  -      ■!■!  M  I     II    I ^ 

Bonds, — ^That  banks  receiving  deposits  from  officers  should  furnish  the 
sureties  on  such  officers*  bonds,  is  a  natural  and  not  an  unlawful  business 
transaction.  And  that  they  should  condition  their  becoming  sureties 
upon  an  agreement  that  their  banks  should  be  depositories  of  the  funds 
wliich  they  secure,  is  equally  natural  and  not  unlawful. 

6.  Criminal  Law— Officers  Depositing  Public  Funds  for  InteresL 
— ^The  test  of  criminality  is  not  the  agreement  by  the  officer  to 
deposit  public  funds  for  safe  keeping  at  a  place  designated  by  his  sure- 
ties from  which  they  can  be  withdrawn  in  whole  or  in  part  at  any  time 
without  notice;  but  is  the  investment  or  the  loaning  of  public  funds  for 
the  officer  8  own  use;  in  other  words,  it  is  the  temporary  conversion  of 
public  funds  to  officer. 

7.  Su&ETiEa—Purnished  upon  lUegal  Agreement— It  sureties  are 
furnished  upon  an  agreement  that  the  public  funds  in  his  possession 
shall  be  loaned  for  his  use  and  they  are  afterward  so  loaned,  the  offense 
is  complete  whether  they  draw  interest  or  not 

8.  Same— Agreement  Must  be  Previous  to  the  Execution  of  the  Bo^id, 
— If  there  is  no  agreement,  express  or  implied,  that  public  money  shall 
be  loaneil  by  the  officer  and  interest  paid  to  him  for  its  use,  before  the 
surc^ties  sign  the  bond,  the  fact  that  it  is  afterward  so  loaned  and  inter- 
est paid  can  not  relate  back  to  the  time  of  signing  the  bond  so  as  to  taint 
that  contract  with  illegality.   ' 

9.  WiTN«s&--i\irty  Offering  Represents  Him  as  Worthy  of  Belief— 
Where  a  party  offers  a  witness  in  proof  of  his  cause  he  thereby  in  gen- 
eral represents  him  as  worthy  of  belief.  He  is  presumed  to  know  the 
character  of  the  witness,  and  having  thus  presented  him  to  the  court,  the 
law  will  not  permit  him  to  impeach  his  general  reputation  for  truth,  or 
impair  his  credibility  by  general  evidence  tending  to  show  him  unworthy 
of  belief. 

Administration  of  Estates.— Petition  to  have  a  claim  reclassified. 
Trial  in  the  Circuit  Court  of  Clinton  County;  the  Hon.  Samuel  L. 
DwiOHT,  Judge,  presiding.  Finding  and  judgment  for  defendants; 
appeal  by  petitioners.  Heard  in  this  court  at  the  August  term,  1898. 
Affirmed.  Mr.  Justice  CBEiairroN  dissenting.  Opinion  filed  March  10, 
189d. 

M.  P.  Mdbkay,  attorney  for  appellant. 

The  giving  of  the  bond  was  a  necessary  constituent  in 
the  plan  to  procure  the  public  money  for  private  use.  All 
the  obligors  in  the  very  act  of  making  the  bond  were 
engaged  in  this  design.  The  obligation  was  good  as  between 
them  and  the  State,  but  while  creating  between  them  the 
relation  of  principal  and  surety,  it  continued  the  relation 
already  assumed  by  them  of  violators  of  public  law.    And 
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in  such  case,  as  between  the  violators  themselves,  it  is  the 
policy  of  the  law  to  refuse  its  aid;  no  matter  what  the 
equities  may  be,  it  says  to  them,  "  For  your  iniquity  you 
shall  not  have  your  equity."  The  law  will  not  enforce  any 
contract  having  an  immoral  or  unlawful  consideration,  and 
will  refuse  its  aid  in  the  redress  of  any  rights  growing  out 
of  an  attempt,  whether  successful  or  not,  to  debauch  its 
offices  or  corrupt  its  officers.  Qreenhood  on  Public  Policy, 
rules  202,  203,  201,  271,  279,  283,  290,  293,  295,  300, 302. 

Where  a  right  or  a  contract  grows  immediately  out  of 
and  is  connected  with  an  illegal  or  immoral  act,  or  if  it  be 
in  part  only  connected  with  an  illegal  transaction  and  grow 
immediately  out  of  it,  and  though  it  be  in  fact  a  new  con- 
tract, a  court  of  justice  will  not  lend  its  aid  to  enforce  it. 

The  policy  of  the  law  will  not  permit  a  party  to  enforce 
a  promise  or  a  right  which  has  been  obtained  by  an  illegal 
act,  although  he  may  connect  with  this  act  or  promise 
another  which  is  legal.  Nash  v.  Monheimer,  20  111.  215; 
Henderson  v.  Palmer,  71  III.  679. 

Where  the  scheme  is  accomplished,  its  design  may  be 
shown  by  the  acts  done.  A  formal  agreement  or  given  set 
of  words  need  not  be  proved.  It  is  sufficient  if  the  evidence 
taken  as  a  whole  proves  an  unlawful  design.  Smith  v.  The 
People,  25  111.  17;  Cole  v.  The  People,  84  III.  216;  Heaps 
V.  Dunham,  95  111.  586;  Thomas  v.  The  People,  113  111. 
534;  Spies  v.  The  People,  122  111.  100. 

K.  C.  Lambb,  K.  L.  Tatham  and  Hotne,  Follaksbke  & 
O'Connor,  Van  Hoorbeke,  Ford,  McGaffioan,  Kingsbury 
John  G.  Irwin  and  John  P.  Wilson,  attorneys  for  appel- 
lees. 

Appellees'  case  comes  within  the  principle  laid  down  in 
the  case  of  the  Minnesota  Lumber  Company  v.  Whitebreast 
Coal  Company,  56  111.  App.  248,  in  which  the  court  said : 

"  Although  there  may  be  some  illegal  feature  indirectly 
connected  with  a  transaction  involved  in  a  suit,  yet  the 

I)laintiff  may  recover  if  his  cause  of  action  is  otherwise 
egitimate,  and  he  can  make  out  his  case  without  calling  to 
his  aid  the  illegal  agreement.  The  test  of  whether  the 
demand  can  be  enforced  at  law  is  w^hether  the  plaintiff 
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requires  the  aid  of  the  illegal  contract  to  establish  his  case. 
Armstrong  v.  American  Exchanofe  Bank,  133  U.  S.  434; 
Thomas  v.  Brady,  10  Pa.  St.  164;"HoIt  v.  Green,  73  Pa.  St. 
198;  Spring  Co.  v.  Knowiton,  103  U.  8.  49;  Welsh  v.  Wis- 
son,  6  Gray,  606;  Mosher  v.  Griffin  etal.,51  111.  184." 

Sureties  on  a  bond  who  are  compelled  to  make  good  a 
deficit  thereon,  are  entitled  to  be  subrogated  in  equity  to 
all  of  the  rights  of  the  obligees  against  the  principal  on 
such  bond  or  against  his  estate,  including  the  obligee's  right 
to  a  preference  against  said  principal's  estate.  Foss  v.  City 
of  Chicago,  34  111.  488;  Hough  v.  ^tna  Life  Ins.  Co.,  67  111. 
318;  Jacques  et  al.  v.  Fackney  et  al.,  64  111.  87;  Richesonet 
al.  V.  Crawford  et  al.,  94  111.  165;  Beaver  v.  Slanker,  Adm'r, 
94  111.  176;  Fogarty  et  al.  v.  Eeam  et  al.,  100  111.  366;  Craw- 
ford et  al.  V.  Richeson  et  al.,  101  111.  351;  Lochenmeyer  et 
al.  V.  Fogarty  et  al.,  112  111.  572;  Hook  v.  Richeson  et  al., 
115  111.  431;  Sheldon  on  Subrogation,  Sees.  87,  88;  Dias  v. 
Borchard,  2  Edw.  Ch.  *436;  City  of  Keokuk  v.  Love  et  al., 
31  Iowa,  119;  Am.  &  Eng.  Ency.  of  Law,  Vol.  24,  p.  220, 
etc.;  Regina  v.  Salter,  1  Hurls.  &  Norm.  274. 

A  contract  may  be  illegal  because  an  offense  is  contem- 
plated as  its  ulterior  result,  or  because  it  invites  to  the  com- 
mission of  a  crime.  Am.  &  Eng.  Enc.  of  L.,  Vol.  3,  870; 
L.  R.  6  C.  P.  D.  307 ;  Poplett  v.  Stockdale,  1  R.  &  M.  337. 

An  agreement  to  carry  out  some  object  not  in  itself 
unlawful,  by  means  of  a  breach  of  contract  or  breacJIi  of 
trust,  is  unlawful  and  void.  Am.  &  Eng.  Enc.  of  L.,Vol.  3, 
870;  Fuller  v.  Dame,  18  Pick.  472;  Rice  v. Wood,  113  Mass. 
133  :  Spinks  v.  Davis,  32  Miss.  152;  Jackson  v.  Ludeling,  21 
Wall.  616  ;  Oscanyan  v.  W.  Arms  Co.,  103  U.  S.  261 ;  Foote 
V.  Emerson,  10  Vt.  338 ;  Guernsey  v.  Cook,  120  Mass.  501; 
Noel  V.  Drake,  28  Kan.  265;  Wood  worth  v.  Went  worth, 
133  Mass.  309 ;  Hunter  v.  Nolf,  71  Penn.  St.  2S2. 

An  agreement,  the  object  of  which  is  to  induce  any  officer 
of  the  State  to  act  partially  or  corruptly,  is  void.  Am.  & 
Eng.  Enc.  of  L.,Vol.  3,  877 ;  Lucas  v.  Allen,  80  Ky.  681. 

Mb.  Justice  WoKTHiNGTON  delivered  the  opinion  of  the 
court. 
Appellees,  as  bondsmen  of  Rufus  N.  Ramsey,  late  State 
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treasarer,  filed  a  claim  against  bis  estate  in  the  County 
Court  of  Clinton  County,  on  account  of  money  paid  by 
them  to  make  up  his  deficit  as  State  treasurer.  The  case 
vas  appealed  from  the  County  Court  to  the  Circuit  Court, 
and  from  that  court  was  appealed  by  the  present  appellees 
to  this  court.  It  was  heard  by  our  predecessors,  and 
reversed  and  remanded.  Upon  a  rehearing  by  the  court, 
as  now  constituted,  the  decision  rendered  was  adhered  to, 
Judge  Creighton  dissenting. 

The  case  is  reported  as  Whitbeck  v.  Estate  of  Ramsey,  74 
111.  App.  524,  to  which  reference  is  made  for  a  fuller  state- 
ment. The  amount  of  the  claim  of  appellees  is  $363,948.41. 
Upon  the  former  hearing  in  this  court  it  was  held  that 
appellees  should  be  charged  with  $11,591.11,  this  amount 
being  made  up  of  $8,674.44  interest  collected  by  them  on 
evidences  of  indebtedness  of  different  parties,  found  in  the 
ti-easury  vaults  and  turned  over  to  them,  and  of  $2,916.67 
back  salary  due  Eamsey.  Appellees  insist  that  they  should 
not  be  charged  with  the  interest  collected,  claiming  that  it 
belongs  to  the  State.  As  there  is  nothing  to  indicate  that 
the  State  makes  any  claims  to  it,  and  as  appellees  admit 
having  received  it,  we  adhere  to  our  former  conclusion,  and 
hold  that  appellees'  claim  should  be  reduced  to  this  extent. 
The  case  having  been  remanded  to  the  Circuit  Court  of 
Clinton  County,  the  claim  of  appellees  was  allowed  for 
$351,948.41  and  classed  as  a  sixth  class  claim. 

From  this  judgment  and  classification,  appellant  appeals. 

The  position  of  appellant,  as  stated  in  his  brief,  is  as  fol- 
lows : 

^'  The  estate  and  the  general  creditors  contest  the  claim 
as  to  the  amount,  and  the  classification  thereof,  in  any 
event;  and  the  latter  especially  urge  the,  point,  that,  by 
reason  of  an  unlawful  consideration"  moving  to  the  claim- 
ants for  becoming  sureties  upon  the  bond,  the  whole  trans- 
action as  between  the  principal  and  the  sureties  was  vitiated, 
and  that  in  consequence  tne  claimants  have  no  rights  to 
the  premises  which  the  law  will  recognize  and  enforce. 
The  unlawful  matter  alleged  is  that  the  claimants,  ten  iu 
number,  representing  and  m  the  interest  of  five  banks  of 
the  city  of  Chicago,  became  sureties  upon  the  official  bond 
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of  the  treasarer  with  and  because  of  an  agreement  that  the 
treasurer  should  loan  to  said  banks  a  large  amount  of  the 
State  funds  upon  which  the  banks  were  to  allow  and  pay 
him  interest  at  the  rate  of  two  and  one-half  per  cent  per 
annum  on  monthly  balances,  and  that  pursuant  to  such 
agreement  the  sum  of  over  $1,500,000  of  tne  public  money 
was  loaned  to  said  banks  verv  soon  after  the  treasurv 
passed  into  the  hands  of  the  said  Ramsey;  and  that  while 
the  amount  was  reduced  from  time  to  time,  large  and 
ai^out  eoual  sums  constantly  remained  in  said  banks  until 
Kamsey^s  death,  and  that  the  stipulated  interest  was  regu- 
larly paid  to  him  according  to  said  agreement. 

Such  use  of  the  public  funds  was  a  criminal  offense  on 
the  part  of  the  treasurer,  and  severely  punishable  by  fine 
and  imprisonment.     Sec.  81,  36  K.  S." 

The  section  above  referred  to  reads : 

"  If  any  State,  county,  township,  city,  town,  village  or 
other  officer  elected  or  appointed  under  the  Constitution 
or  laws  of  this  State,  master  in  chancery,  commissioner,  or 
other  officer  of  any  court,  or  any  clerk,  agent,  servant  or 
employe  of  any  such  officer,  shall  use,  by  way  of  invest- 
ment or  loan  for  his  use,  except  as  authorized  by  law,  with 
or  without  interest,  any  portion  of  the  moneys,  bonds, 
mortgages,  coupons,  bank  bills,  notes,  warrants,  orders  or 
other  funds  and  securities  intrusted  to  him  for  safekeeping, 
disbursement,  transfer  or  other  purpose,  if  the  sum  or  value 
of  the  property  so  used  does  not  exceed  $100,  he  shall  be 
fined  not  exceeding  $200  or  confined  in  the  county  jail  not 
exceeding  three  mouths,  or  both;  or  if  the  sum  or  value  of 
the  property  so  loaned  or  used  exceeds  $100  he  shall  be 
fineu  in  double  amount  so  used  or  loaned,  or  confined  in  the 
count}'^  jail  not  exceeding  one  year,  or  both." 

It  is  not  denied  by  appellees  that  money  was  deposited 
by  Ramsey  in  certain  Chicago  banks,  but  they  do  deny 
that  they  signed  his  bond  with  and  because  of  any  agree- 
ment whatever  that  he  should  loan  money,  with  or  with- 
out interest,  either  to  them  or  to  the  banks  with  which  they 
were  connected. 

Relying  upon  the  doctrine,  "  ex  turpi  causa  non  oritur 
actio,^^  appellant  insists,  although  the  bondsmen  as  sureties 
of  Ramsey  may  have  paid  to  the  State  the  amount  claimed, 
that  they  can  not  enforce  the  collection  of  any  claim  on 
account  of  such  payment  against  Ramsey's  estate.    It  is  a 
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broad  proposition,  and  if  true,  would  prevent  a  recovery 
against  the  estate,  although  by  some  freak  of  fortune  its 
assets  might  turn  out  to  be  ten  times  its  liabilities. 

The  charge  is  that  an  unlawful  agreement  was  made  by 
Ramsey  and  his  bondsmen  that  Eamsey  should  deposit 
State  money  in  five  certain  banks  upon  which  they  were 
to  pay  him  interest,  and  that  in  consideration  of  this  agree-^ 
ment,  appellees  signed  his  bond;  that  this  was  a  conspiracy 
to  violate  a  criminal  law,  and  so  tainted  the  execution  of 
the  bond  as  to  bar  appellees  from  recovering  any  losses 
whatever  sustained  by  them  as  bondsmen,  upon  the  implied 
promise  of  Eamsey  to  reimburse  them  growing  out  of  the 
execution  of  the  bond. 

The  defense  to  the  allowance,  then,  of  any  claim  against 
the  estate,  is  based  upon  the  charge  of  a  criminal  act  or  acts 
on  the  part  of  appellees.  When  such  a  defense  is  made  in  a 
civil  action,  the  evidence  to  sustain  it  must  be  full,  clear  and 
satisfactory.  McConnell  v.  Del.  Ins.  Co.,  18  111.  233;  Ger- 
mania  Fire  Ins.  Co.  v.  Klewer,  129  111.  612;  Riggs  v.  Pow- 
ell, 46  111.  App.  79;  142  111.  459;  Grimes  v.  Hilliary,  150  III. 
146. 

IsA  the  charge  made  by  appellant  sustained  by  evidence 
of  this  character  and  to  this  extent  i  This  is  the  first  ques- 
tion to  be  considered.  In  passing  upon  this  case  in  Whit- 
beck V.  Ramsey,  74  111.  App.  536,  referred  to,  supra,  this 
court  said : 

"  Without  reviewing  the  evidence  here,  it  is  considered  it 
fairly  shows  that  the  banks  had  an  arrangement  with 
Ramsey  to  secure  the  deposit  with  them  of  a  large  amount 
of  the  public  funds,  for  which  they  were  to  pay  him  therefor 
the  rate  of  interest  stated,  and  that  because  of  such  arrange- 
ment said  banks  secured  for  Ramsey  said  sureties.*' 

As  the  banks  are  corporations  and  can  act  only  through 
agents,  the  word  "banks"  as  used  in  the  opinion  cited,  must 
refer  to  persons  who  acted  for  and  represented  the  banks. 

If  this  case  was  before  us  now  upon  the  identical  evidence 
presented  in  the  former  record,  the  conclusion  then  reached 
upon  the  issue  of  an  unlawful  agreement  antecedent  to  the 
execution  of  the  bond,  would  be  res  adjudicata.    But  such 
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is  not  the  present  status  of  the  case.  When  tried  before 
the  Circuit  Court,  to  which  the  case  was  remanded,  addi- 
tional testimony  of  a  material  character  was  introduced  by 
appellant.  It  is  now  before  us  upon  the  evidence  contained 
in  the  former  bill  of  exceptions,  admitted  by  consent  of 
parties  as  evidence  in  the  present  hearing,  together  with 
the  additional  testimony  taken  since  the  former  hearing. 
In  view  of  this  additional  testimony,  it  is  proper  that  the 
section  of  the  statute  above  cited  should  be  examined,  and 
the  evidence  as  now  presented  should  be  reviewed  with 
reference  to  the  specific  charge  that  an  unlawful  agreement 
to  violate  this  statute  existed  before  and  at  the  time  of  the 
execution  of  bond. 

It  will  be  seen  by  an  examination  of  the  statute,  that  it 
is  sweeping  in  the  number  and  grades  of  persons  subject  to 
its  provisions.  It  includes  State,  county,  township,  city, 
town,  village  or  other  officers  elected  or  appointed;  masters 
in  chancery,  commissioners  or  other  officers  of  court, 
together  with  clerks,  agents,  servants  or  employes  of  any 
such  officers.  The  offense  specified  is  the  use  (by  the 
officer),  by  way  of  investment,  or  the  loan  for  his  own  use, 
with  or  without  interest,  etc.  The  offense  is  purely  statutor}^ 
and  the  statute,  being  a  criminal  statute,  must  be  strictly 
construed.  The  statute  does  not  prohibit  depositing  public 
funds  in  a  bank  for  safe  keeping,  nor  does  it  prohibit  the 
bank  from  using  the  funds  when  they  have  been  so  depos- 
ited. Nor  does  it  prohibit  the  agents  of  a  bank  from 
becoming  sureties  on  an  official  bond  upon  condition  that 
the  funds  received  by  the  officer  shall  be  deposited  in  the 
banks  of  which  they  are  agents. 

In  construing  statutes  courts  apply  the  meaning  of  words 
as  generally  used,  unless  it  is  apparent  that  they  are  used 
technically,  and  take  notice  of  general  methods  of  business, 
upon  the  presumption  that  legislators,  when  making  laws 
act  with  reference  to  such  meanings  and  such  methods. 

To  loan,  according  to  Webster,  is  "  to  deliver  to  another 
for  temporary  use,  on  condition  that  the  thing  be  returned; 
or  to  deliver  for  temporary  use  on  condition  that  an  equiv- 
alent in  kind  shall  be  returned  with  a  compensation  for  its 
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use."  He  defines  a  deposit  ^^  as  that  which  is  placed  any- 
where for  safe  keeping,  especially  a  sum  of  money  left  with 
a  bank  or  broker,  subject  to  order." 

The  American  Encyclopedic  Dictionary  defines  a  deposit 
as  "  money  lodged  in  a  bank  for  safe  keeping.  Strictly 
speaking  a  deposit  signifies  only  bonds  or  bills,  or  bullion 
deposited  with  a  bank  at  interest  and  not  capable  of  being 
withdrawn  except  after  certain  specified  notice,"  and  refers 
to  a  deposit  account,  which  it  defines  as  ^'  money  deposited 
with  a  banker  at  interest  for  some  certain  specified  time. 
It  is  opposed  to  a  current  account,  which  can  be  added  to  or 
drawn  upon  at  any  time  without  notice  to  the  banker." 

Money  deposited  upon  a  deposit  account  as  thus  defined, 
would  be  a  loan,  as  the  word  '^  loan  "  is  used  in  the  statute. 
And  if  so  deposited  by  an  oflBcer  for  his  own  use,  with  or 
without  interest,  would  be  a  violation  of  the  statute.  But 
money  deposited  by  an  officer  for  safe  keeping,  and  not  for 
any  definite  length  of  time,  and  not  for  his  own  use  and 
subject  to  be  withdrawn  at  any  time,  would  not  be  a  loan 
as  the  word  'Moan"  is  used  in  the  statute.  We  think  that, 
this  is  the  true  construction,  and  that  it  is  so  understood 
by  the  general  public.  If  it  is  not,  many  worthy  citizens, 
in  all  parts  of  the  State,  are  unconscious  but  habitual  law- 
breakers. A  large  proportion  of  those  included  in  the 
statute,  who  receive  and  disburse  public  money,  have  no 
safe  appliances  for  keeping  it.  They  deposit  public  funds 
in  banks  solely  for  safe  keeping.  If  they  did  not  do  so,  in 
case  of  loss  by  fire,  robbery  or  burglary,  they  would  be 
justly  charged  with  culpable  negligence.  Nor  can  this 
statute  have  a  special  construction  that  will  make  criminal 
the  act  of  one  officer  when  a  similar  act  of  another  officer 
would  not  be  criminal.  It  is  general  in  its  application.  If 
a  town  collector,  a  city  treasurer,  a  supervisor,  a  highway 
commissioner,  a  superintendent  of  schools  or  a  master  in 
chancery  can  deposit  money  for  safe  keeping  in  a  bank, 
wnthout  violating  the  statute  in  question  in  this  action,  a 
State  treasurer  can  do  so. 

That  banks  receiving  deposits  from  officers  should  furnish 
the  sureties  on  such  officers'  bonds,  is  a  natural  and  not  an 
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unlawful  business  transaction.  And  that  tbev  should  con- 
dition their  becoming  sureties  upon  an  agreement  that  their 
banks  should  be  depositories  of  the  funds  which  they  secure, 
is  equally  natural  and  not  unlawful.  It  is  not  prohibited 
by  statute  nor  by  the  common  law.  That  such  arrange- 
ments prevail  generally  throughout  the  States  are  matters 
of  common  knowledge  to  all  conversant  with  official  trans- 
actions. The  test  of  criminality  then  is  not  the  agreement 
by  the  officer  to  deposit  public  funds  for  safe  keeping  at  a 
place  designated  by  his  sureties  from  which  they  can  be 
withdrawn  in  whole  or  in  part  at  any  time  without  notice ; 
but  the  test  is,  the  investment  or  the  loaning  of  public  funds 
for  his  own  use ;  in  other  words,  it  is  the  temporary  con- 
verson  of  public  funds  to  his  own  use.  If  sureties  are  fur- 
nished upon  an  agreement  that  public  funds  shall  be  loaned 
for  his  use  and  the}^  are  afterward  loaned,  then  the  offense 
is  complete  whether  they  draw  interest  or  not.  It  follows 
then,  that  receiving  interest  is  not  a  necessary  element  of  the 
criminal  act,  but  is  a  circumstance  tending  to  ^how  that  the 
payment  of  interest  is  consequent  upon  an  agreement  made 
with  the  officer  for  a  loan  upon  which  interest  was  to  be  paid. 

It  is  apparent,  too,  that  if  there  is  no  agreement,  express 
or  implied,  that  money  shall  be  loaned  by  the  officer  and  in- 
terest paid  to  him  for  its  use^  before  the  sureties  sign  the 
bond,  that  the  fact  that  it  is  afterward  so  loaned  and  in- 
terest paid  can  not  relate  back  to  the  time  of  signing  the 
bond  so  as  to  taint  that  contract  with  illegality. 

The  moneys  first  deposited  with  the  Chicago  banks  were 
receipted  for  by  certificates  of  deposit.  The  certificate  of 
deposit  introduced  in  evidence  is  as  follows  : 

"The  Chicago  National  Bank. 
No.  16966.  Chicago,  January  12,  1893. 

F.  M.  Blount,  Ass^t  Cashier,  has  deposited  in  this  bank 
two  hundred  and  fifty  thousand  dollars  payable  to  his  order 
on  the  return  of  this  certificate. 

F.  M.  Blount,  Cashier. 
(On  margin)  C.  L.  Day,  Teller. 
(Indorsed  on  back)  Pay  Chicago  Nat.  Bank. 

F.  M.  Blount,  Cashier. 
Credit  of  R.  N.  Ramsey,  State  Treasurer." 
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Like  amounts  were  deposited  at  the  8ai:ne  time  in  four 
other  Chicago  banks.  In  the  absence  of  proof  the  presump- 
tion is  that  the  other  certificates  were  similar  to  this.  It 
does  not  appear  from  the  certificate  that  any  notice  of  with- 
drawal had  to  be  given,  and  there  is  no  evidence  to  show 
that  such  notice  was  required.  So  far  as  the  certificate  dis- 
closes, it  was  a  deposit  pure  and  simple,  as  distinguished 
from  a  loan,  and  liable  to  be  withdrawn  wholly  or  in  part 
at  Ramsey's  option. 

It  appears  from  the  evidence  that  these  certificates 
represented  amounts  for  which  Wilson,  the  former  State 
treasurer,  held  certificates  in  the  same  banks,  and  that  they 
were  received  by  Ramsey  frotn  Wilson  as  State  funds,  and 
upon  presentation,  were  changed  so  as  to  represent  these 
funds  to  his  credit  as  treasurer. 

As  there  is  no  claim  that  the  funds  deposited  by  Ramsey 
were  loaned  for  any  other  use  inuring  to  Ramsey,  except 
the  use  of  producing  interest  for  his  benefit,  it  follows,  if 
we  are  right  in  our  construction  of  the  statute,  that  if  an 
illegal  contract  was  made  it  must  have  been  an  agreement, 
express  or  implied,  that  appellees  would  become  his  sureties 
on  condition  of  his  loaning  moneys  upon  interest  to  the 
banks  which  they  represented.  In  other  words,  as  interest 
is  the  only  "  use  "  of  the  deposit  which  Ramsey  is  claimed 
to  have  had,  the  agreement  to  loan  by  Ramsey  and  to  pay 
interest  by  the  banks  must  have  existed  at  the  time  of  the 
execution  of  the  bond,  in  order  to  taint  its  execution  with 
criminality.  It  is  not  enough  that  such  an  agreement 
may  be  suspected,  or  that  in  the  order  of  events  it 
may  seem  to  have  been  probable.  A  crime  is  alleged — a 
conspiracy  of  ten  men  with  one  man  to  deliberately  violate, 
for  money,  a  criminal  statute;  and  this  alleged  criminal 
act  is  pleaded  as  a  bar  to  a  claim  of  $351,948.41,  which 
otherwise  is  not  contested.  Such  an  agreement,  as  a 
defense,  must  be  proved  by  full  and  satisfactory  evidence, 
keeping  in  view  the  presumption  that  appellees  are  innocent 
rather  than  guilty. 

The  evidence  to  sustain  this  charge  of  criminality,  from 


Fourth  District — August  Term,  1898.    221 

Efttate  of  Rufus  N.  Ramsey  v.  Whitbeck. 

■ — ■ —  -  I 

which  this  court  at  a  former  hearing  drew  its  conclusion, 
was  mainly,  if  not  entirely,  circumstantial.  It  may  be 
briefly  summarized  as  follows : 

That  the  ten  sureties  on  Ramsey's  bond  were  either  officers 
or  were  in  some  way  connected  with  five  banks  in  Chicago, 
each  one  of  which,  immediately  after  Ramsey  qualified  as 
treasurer,  received  a  large  deposit  from  him  of  State  funds, 
and  continued  to  hold  large  deposits  during  his  life,  upon 
which  they  paid  interest  to  his  order  at  the  rate  of  two  and 
one  half  per  cent. 

That  the  deposits  were  made  originally  by  surrendering 
certificates  of  deposit  held  by  Wilson,  the  former  State 
treasurer,  and  receiving  certificates  in-equal  amounts  in  their 
place.  The  certificates  were  not  issued  to  Ramsey,  but  to 
some  representative  of  the  bank,  and  by  him  indorsed  and 
delivered  to  Ramsey. 

That  the  respective  banks  have  paid  to  appellees  respect- 
ively connected  with  them  the  amounts  which  they  paid  as 
sureties  to  make  good  Ramsey's  deficit  to  the  State. 

In  addition  to  these  circumstances  was  the  fact  that  cer- 
tain witnesses,  officers  of  these  banks  and  sureties  on  the 
bond,  whose  testimony  was  taken  by  deposition  in  behalf  of 
appellant  and  presented  at  the  former  hearing  of  this  case, 
refused  to  answer  questions  touching  an  agreement  with 
Ramsey  before  signing  the  bond,  as  to  whether  money  was 
to  be  deposited  in  their  banks  and  interest  paid  on  the 
deposit  as  the  consideration  for  their  becoming  his  bonds- 
men. 

•No  effort  seems  to  have  been  made  to  compel  answers  and 
no  reason  given  for  refusing  to  answer  except  the  advioo  of 
counsel.     ^ 

The  witnesses  refusing  to  answer  were  John  R.  Walsh, 
president,  and  Carl  Moll,  cashier,  of  the  Chicago  National 
Bank ;  Elbridge  G.  Keith,  president,  and  Harvey  H.  Hitch- 
cock, cashier,  of  the  Metropolitan  National  Bank ;  John  A. 
King,  president  of  the  Fort  Dearborn  National  Bank,  and 
Charles  L.  Hutchinson,  who  gives  his  business  as  banker. 

The  witness  John  H.  Whitbeck  testified  (Abst.  74) :    "  I 
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am,  or  was,  on  his  bond ;  I  offered  to  become  surety  on  his 
bond  in  connection  with  the  bank;  no  consideration  or 
inducement  whatever  was  held  out  to  me  to  become  such 
surety." 

The  refusal  of  the  witnesses  above  named,  parties  to  the 
cause,  to  answer  questions  directly  touching  the'matter  at 
issue,  warranted  this  court  at  the  former  hearing  in  pre* 
suming  that  they  did  not  answer  because  their  answers,  if 
truthfully  given,  would  have  prejudiced  their,  side  of  the 
issue.  It  was  a  circumstance,  taken  in  connection  with 
other  circumstances  in  evidence,  strongly  tending  to  prove 
the  charge  preferred  against  them. 

In  the  hearing  before  the  Circuit  Court  upon  the  remand- 
ing order  from  this  court,  appellant  again  called  John  R. 
Walsh  and  John  A.  King  as  witnesses  in  his  behalf.  He 
was  not  concluded  from  controverting  their  testimony  if  he 
was  surprised  at  what  they  testified.  He  did  not  contra- 
dict their  testimony  after  it  was  given.  So  far  as  it  is 
affected  by  other  evidence,  then,  it  is  only  affected  by  the 
circumstances  in  evidence.  Appellant,  in  calling  them, 
represents  them  as  worthy  of  belief. 

"  When  a  party  offers  a  witness  in  proof  of  his  cause  he 
thereby  in  general  represents  him  as  worthv  of  belief.  He 
is  presumed  to  know  the  character  of  the  witnesses  he 
adduces,  and  having  thus  represented  them  to  the  court, 
the  law  will  not  permit  the  party  afterward  to  impeach 
their  general  reputation  for  truth,  or  impair  their  credioility 
by  general  evidence  tending  to  show  them  to  be  unworthy 
of  belief."  Greenleaf  on  Evidence,  Vol.  1,  Sec.  442;  Tobin 
v.  Chicago  City  Railway  Co.,  17  111.  App.  84. 

Ramsey's  bond  was  executed  December  20, 1892,  approved 
by  the  governor  and  justices  of  the  Supreme  Court  and 
filed  January  3,  1893.  At  some  time  between  the  8th  of 
November,  when  Ramsey  was  elected,  and  the  date  of  the 
execution  of  his  bond,  conversation  took  place  between  the 
witnesses  King  and  Ramsey  with  reference  to  making  a 
bond.  According  to  .the  testimony  of  King,  who  procured 
the  sureties  on  the  bond, 

'^  Ramse}^  said  to  me  the  question  was  whether  he  should 
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make  his  bond  in  Chicago  or  down  here;  at  Springfield,  I 
suppose  be  meant.  I  think  I  offered  to  make  the  bond; 
suggested  the  ten  men  that  went  on  the  bond.  The 
question  came  up  like  that;  the  question  w^  whether  he 
snould  make  the  bond  in  Chicago  or  Springfield  or  the 
southern  part  of  the  State;  I  suppose  he  meant  Springfield." 

Q.  Will  you  state  to  the  court  what  brought  you 
together  in  reference  to  the  bond  1  A.  It  was  many  years 
before  that.  I  don't  remember.  I  was  trvin^:  to  think  when 
I  first  met  him.  He  was  a  Democrat  and  so  was  I.  We 
were  together  many  times.  The  first  that  was  said  about 
the  bond  that  I  remember  he  made  the  question  whether  he 
should  make  it  in  Chicago  or  in  Springfield,  or  in  the 
southern  part  of  the  State.  I  supposed  all  the  time  he 
meant  Springfield.     I' offered  to  make  the  bond. 

Q.  What  was  your  proposition  or  offer  to  make  the 
bond?  A.  I  don't  know  anythinff  more  than  that.  The 
idea  was  where  the  bond  should  be  made,  whether  in 
Chicago  or  in  Springfield,  and  I  offered  to  try  to  make  the 
bond." 

King  further  testifies  in  substance: 

"  Nearly  the  same  men  were  on  Wilson's  bond.  When  I 
said  I  would  make  the  bond  don't  think  Ramsey  made  any 
reply;  don't  think  he  decided  until  after  he  came  home,  and 
he  either  came  back,  or  sent  me  a  blank  bond.  The  ten 
bondsmen  were  directors  in  five  banks  divided  up,  officers 
or  something.  I  think  I  took  the  bond  to  a  part  of  the 
signers  or  sent  it  by  a  messenger;  don't  think  I  conferred  with 
them  before  sending  messenger;  don't  think  I  took  it  to 
all  of  them.  Presume  I  sent  a  request.  I  think  I  went  to 
two  places,  and  I  think  one  or  two  came  to  me  and  asked 
if  I  was  going  to  make  the  bond,  and  I  said  I  thought  I 
was.  There  wasn't  any  talk  about  it.  You  ask  a  man  to 
sign  a  bond;  he  either  will  or  won't.  Those  I  asked  told  me 
they  would  sign  it;  they  represented  five  banks.  Two  would 
represent  a  bank.  Our  bank  had  $350,000,  that  I  supposed 
belonged  to  the  State.  Mv  remenabrance  is  the  other  banks 
had  the  same  as  the  Fort  l)earborn.  I  took  to  the  Metro- 
politan Bank)  the  same  day  I  received  them  from  Ramsey, 
two  certificates  of  deposit  payable  to  F.  G.  Keith,  amounting 
to  $350,000.  Rams^  handed  to  me  the  two  certificates  of 
the  Fort  Dearborn  ^ank  about  the  12th  of  January,  1893, 
amounting  to  $350,000.  They  were  payable  to  my  order 
and  indorsed  by  me.  He  asked  me  to  change  the  dates  to 
that  day  and  give  them  back  to  him.    Instead  of  chang- 
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ing  the  dates  I  made  two  new  certificates  exactly  the 
same,  dated  that  day,  and  handed  them  to  him.  At  the 
Metropolitan  Bank  it  was  the  same  way;  I  handed  them  two 
certificates  anti  asked  Mr.  Keith  to  change  the  dates,  which 
he  did  and  handed  them  back.  I  think  they  were  for  the 
same  amounts.  The  same  transaction  was  gone  throagh 
at  the  other  banks.  I  suppose  the  certificates  represented 
State  money;  they  were  payable  to  me  and  indorsed  to 
Wilson.  We  had  that  amount  of  monev  from  Wilson,  the 
former  treasurer,  and  the  certificates  Ramsey  brought  were 
the  same  certificates.  * 

Q.  What  was  said  and  done  with  reference  to  this  money 
and  the  bond  'i  A.  I  have  answered  you  that  Ramsey  took 
these  certificates  out  of  his  pocket  and  asked  me  to  change 
their  dates;  I  tokl  you  about  going  to  the  Metropolitan;  I 
think  I  answered  all;  he  did  not  say  anything  more  except 
how  do  you  do,  which  I  don't  suppose  you  care  for. 

Q.  You  say  that  was  all  that  was  said  between  you  ?  A. 
Yes,  sir,  about  the  certificates  or  anj'thing  pertaining  to  that 
monev  at  that  time.     *    *    * 

Q.  You  have  stated  all  the  conversation  between  you 
and  Ramsey  ?    A.    Well,  at  that  time. 

Q.  Anything  else  ?  that  was  the  lirst  interview  you  had 
with  him  after  he  was  inducted  into  office  'i  A.  Yes,  I  saw 
him  once  or  twice  after  election  and  before  the  time  of  his 
taking  office.  *  *  *  Nothing  was  said  about  business. 
We  talked  politics. 

Q.  When  did  you  talk  about  executing  the  bond  ?  A. 
When  we  was  up  there,  as  I  told  you  before,  the  question 
was,  where  should  it  be  made  ?  I  made  the  proposition  that 
I  would  make  it  for  him. 

Q.     Have  you  told  all  the  conversation  that  had  taken 

Elace  between  you  with  reference  to  the  execution  of  the 
ond  or  getting  State  money?  A.  Nothing  said  about  get- 
ting State  money.     I  have  not  spoken  about  it. 

Q.  I  mean  before  the  execution  of  the  bond  ?  A.  I  don't 
believe  Ramsey  spoke  the  words;  I  don't  think  he  said  a 
word  about  State  money. 

Q.    What  did  you  say  to  him  t    A.    Not  a  word. 

Q.     Not  a  word  ?    No,  sir. 

Q.    Nothinff  said  between  you'either  way  ?    A.    No,  sir. 

Q.  You  had  State  money  on  deposit  from  Wilson  ?  A. 
Yes,  sir,  $350,000;  and  I  suppose  tne  other  banks  had  the 
same. 

Q.    And  you  made  the  arrangements  to  get  the  certifi* 
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cates  changed  t  A.  No  arrangement  about  it;  I  hande<l 
them  in  and  told  them  to  have  dates  changed  and  certifi- 
cates of  that  day.  (Witness  de^ribes  certificates.)  They 
were  made  payable,  as  they  had  been,  to  some  of  the  bonds- 
men— some  officer  of  the  bank — with  one  exception.  The 
idea  was  to  have  them  as  they  were  when  he  asked  to  have 
the  dates  changed. 

Q.  I  want  to  know  what  was  said  or  done  after  you 
changed  the  certificates  as  to  dates?    A.    Ramsey  said  to 

Eay  over  any  interest  that  came  into  my  hands  to  his 
rother  if  he  came  in,  or  to  credit  it  to  his  bank  at  Carlisle, 
which  kept  an  account  with  our  bank.  Interest  was  sent 
in  to  me  from  the  other  banks  once  a  month;  when  his 
brother  came  in  I  turned  it  over  to  him;  if  he  did  not,  I 
credited  it  to  his  Carlisle  bank. 

Q.  How  did  you  come  to  pay  interest  on  these  certifi- 
cates! by  what  arrangement  you  paid  interest  when  they 
didn't  draw  any,  and  you  had  no  conversation  with  Ramsey  ? 
A.  Ramsey  said,  as  I  answered  before,  if  there  was  an^ 
interest  sent  due  him,  to  pay  it  to  his  brother  or  give  his 
bank  credit  for  it.  There  was  no  other  arrangement  made. 
Think  the  rate  was  two  and  one-half  per  cent. 

Q.  I  want  to  know  what  was  said  between  you  and 
Ramsey  with  reference  to  interest  if  your  certificates  did 
not  bear  interest!  A.  I  have  answered  that  twice;  he 
said  if  there  was  any  interest  due  him,  or  sent  to  him,  to 
pay  it  to  his  brother  or  credit  it  to  his  bank. 

Q.  Had  you  agreed  to  pay  two  and  one-half  per  cent 
interest  %    A.     No,  sir. 

Q.  What  amount  had  you  agreed  to  pay!  A.  Had 
not  agreed  to  pay  anything. 

Q.  How  did  you  come  to  pay  it !  A.  I  told  the  cashier 
to  draw  the  check, 

Q.  Yet  you  had  not  agreed  to  pay  interest !  A.  No, 
sir. 

Q.  And  yet  you  drew  it  from  month  to  month  and  col- 
lected it  from  the  other  banks !  A.  Yes,  sir,  not  all  the 
time,  sometimes  the  other  banks  paid  it  to  Dr.  Ramsey. 

Q.  Will  you  tell  me  how  they  understood  what  amount 
of  interest  they  had  to  pay !  A.  I  am  not  quite  sure,  but 
I  think  I  told  them. 

Q.  How  did  you  know  what  the  rate  was  ?  A.  I  thought 
that  was  about  right,  I  reckon. 

Q.  Did  Ramsey  think  it  was  right  too !  A.  He  never 
found  any  fault. 

Vol.  LXXXI  16 
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Q.  Now,  before  Ramsey's  election,  or  after  his  election, 
was  anything  said  between  you,  if  he  was  elected  or  after 
he  was  elected,  about  the  rate  of  interest  ?  A.  Before  his 
election  I  donH  think  a  word;  1  did  not  ffo  to  sleep  more 
than  three  or  four  hours  in  the  twenty-tour ;  I  was  with 
him,  and  when  he  grave  out  I  would  take  him  to  the  hotel 
and  care  for  him;  did  not  have  a  thought  for  the  money, 
the  idea  was  to  win.  After  the  election  there  was  nothing 
said  about  any  deposit^  or  any  money  or  interest^  until  after 
he  was  in  office  and  exchaiiged  these  certificates.  He  said 
if  there  was  any  interest  due  him,  or  was  any  sent  in,  that  I 
should  deposit  it  to  the  credit  of  the  bank  at  Carlisle  or  give 
it  to  his  brother  if  he  came  in« 

Q.  I  want  to  know  from  you,  Mr.  King,  whether  there 
was  any  understanding  between  you  and  the  other  bonds- 
men as  to  what  rate  of  interest  you  would  pay  for  the  use  of 
the  State  money  ?  A.  There  was  no  understanding  between 
myself  and  the  other  bondsmen  as  to  what  rate  of  interest 
we  should  pay  for  State  money.  Anything  that  I  said 
about  interest  to  any  of  them  I  said  it  to  whoever  exchanged 
the  certificates,  and  sent  checks  in  for  interest.  I  told  them 
two  and  one-half  per  cent,  if  that  was  the  rate.  I  d^orCt 
know  whether  Jiamsey  eoepected  it  or  not.  There  was  no  talk 
between  him  and  ms  thai  it  should  be  two  and  one^halfper 
cent^  nor  that  I  would  demand  that  amount  from  the 
other  banks;  I  did  that  myself,  and  fixed  the  rate  myself. 
I  don't  know  what  the  sureties  had  to  do  with  it.  I  didn't 
talk  with  them. 

Q.  "What  consideration,  Mr.  King,  was  there  for  you  to 
sign  a  bond  for  $500,000,  as  surety  for  the  State  treasurer? 
A.  I  thought  a  great  deal  of  Mr.  Kamsey,  and  he  and  I 
were  warm  friends.  I  would  have  been  glad  to  have  signed 
a  bond  with  one  security  with  me,  and  shouldn't  have  said  a 
word  about  niy  pay  in  any  way  whatever.  Personally  he 
was  a  warm  friend  of  mine. 

Q.  That  was  so  of  all  the  sureties  was  it  f  A.  Ko,  I 
think  the  others  went  on  because  I  asked  them;  I  told  you 
I  went  to  two  or  three  of  them. 

Q.  What  expectation  was  there  on  the  part  of  the  sure- 
ties to  get  this  State  money  from  anything  you  may  have 
said  to  them  as  the  representative  of  Mr.  Kamsey  t  A. 
Mr.  Ramsey  didn't  say  a  word  about  it  in  any  way  what- 
ever. 

Q.  You  represented  Mr.  Kamsey  in  getting  this  bond  ! 
A.  I  don't  think  so;  I  went  to  people  I  knew.  We  were 
making  a  bond  for  Mr.  Kamsey.    There  was  not  the  least 
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representation  made  in  any  way  whatever  that  State  money 
woald  remain  in  the  banks." 

Witness  further  testified :  "  I  don't  know  of  any  common 
understanding  between  these  banks  that  they  would  pay  , 
interest  I  know  what  I  told  whoever  exchanged  the  cer- 
tificates for  me.  There  was  no  understanding  except  I  said 
to  them,  ^  Send  your  check  for  the  interest  to  me  on  the  first 
day  of  every  month.'  This  statement  was  made  to  whoever 
I  handed  the  certificates. 

Q.  Now  the  same  mode  of  business  that  commenced 
at  the  beginning  of  Ramsey's  administration  continued 
throughout  it  ?  A.  I  think  some  of  the  banks,  I  wouldn't 
say  how  many,  stopped  sending  me  checks.  Don't  know 
whether  his  brother  collected  it.  We  did  not  stop  paying 
interest  as  long  as  he  lived. 

Q.  Who  was  behind  the  bondsmen  in  .this  matter?  A. 
I  will  answer  from  hearsav.  I  was  told  there  was  some- 
body  behind  one  of  the  bondsmen ;  that  one  had  an  indem- 
nifying bond.  Our  bank  did  not  stand  behind  us.  John 
H.  Whitbock  and  I  each  paid  $40,000.  The  next  April  the 
bank  assumed  it.  Never  heard  whether  the  other  banks 
did  the  same  or  not." 

John  R.  Walsh  testified  in  substance : 

"I  signed  Ramsey's  bond  at  the  request  of  John  A. 
King.  The  substance  of  the  conversation  with  King  was, 
he  wanted  to  make  Ramsey's  bond  in  Chicago,  and  wanted 
me  to  sign  it  and  get  some  one  else  of  our  people  to 
sign  it.  I  selected  MeNally,  a  director  in  our  bank.  This 
was  a  week  or  two  before  signing  bond.  Had  no*  arrange- 
ment with  Ramsey  touching  the  use  of  money  deposited  in 
our  bank.  The  bank  paid  interest  at  the  rate  of  2^^  per  cent.  I 
think.  We  often  pay  interest  when  there  is  no  engagement. 
It  is  a  common  thing  to  pay  interest  on  time  and  demand 
deposits.  Deposits  are  often  made  without  any  understand- 
ing as  to  interest  both  on  certificates  and  on  pass  books. 
We  pay  when  we  can  not  help  it,  or  where  policy  demands. 
If  we  want  the  money  to  stay  and  can  keep  it  by  paying 
interest  we  pay  it  What  we  do  is  governed  by  tne  size  of 
the  deposit,  and  whether  we  can  use  the  money.  We  paid 
2J  per  cent  on  money  deposited  by  Ramsey  because  we 
had  the  mistaken  notion  that  we  could  make  some  profit 
out  of  it.  There  was  no  contract  to  pay  interest  on  it.  I 
suppose  if  we  had  not  paid  it  might  have  gone  away.  Paid 
interest  on  current  account.  The  current  account  was  in 
the  name  of  Ramsey,  State  Treasurer.    Don't  know  why 


228  Appellate  Courts  op  Illinois. 

Vol.  81.]  Estate  of  Rufus  N.  RamBey  t.  Whitbeck. 

the  certificate  was  not  put  in  Bamsey's  name.  King  got 
the  interest  paid  on  that  certificate.  The  reason  we  did 
not  make  the  certificate  bear  interest  is  we  don't  ever  put 
any  interest  on  demand  certificates.  We  determine  whether 
we  will  pay  interest  on  them  by  the  number  of  days  we 
have  the  money.  (Witness  shown  the  certificate.)  The 
money  was  put  to  Ramsey's  credit  on  our  books.  The 
stamp  on  the  back  'Chicago  National  Bank,  Oct.  10th, 
1893,  shows  when  it  was  paid,  that  is,  deposited  to  current 
account.  When  I  went  on  that  bond  I  had  no  assurance 
from  anybody  that  we  would  get  the  use  of  the  State 
money  in  doing  so.  We  did  not  talk  about  such  things; 
would  not  be  likely  to;  nothing  said  on  that  subject. 
.    Q.    Was  something  understood  ?    A.     Might  have  been. 

Q.  Will  you  give  us  the  understanding  ?  A.  I  did  not 
have  much  understanding  about  it. 

Q.  You  knew  if  the  money  was  deposited  you  would 
have  to  pay  interest  on  it?    A.    Yes,  sir. 

Q.  Do  you  think  that  money  represented  by  the  certifi- 
cate went  to  the  account  current?  A.  lam  sure  it  did; 
that  is  w.hat  this  paper  shows.  Interest  was  paid  on  certif- 
icate at  2 J  per  cent. 

Q.  I  want  you  to  state  franTclv  under  what  understand- 
ing it  was  you  paid  interest  on  that  certificate  and  on  the 
account  current  ?    A.     No  understanding  at  all. 

Q.  Do  you  know  whether  there  was  an  understanding 
or  not  ?  A.  No,  sir^  no  understanding.  I  have  already 
testified  to  that.     There  might  have  been,  but  there  was  not. 

(Witness  identifies  original  certificate  for  State  money 
while  Ramsey  was  treasurer,  and  amounts  of  interest  paid 
and  to  whom  paid.) 

I  paid  one-  tenth  of  deficit  by  check  on  my  individual 
account  and  McNally  paid  one- tenth.  The  bank  paid  it 
back  five  or  six  months  afterward.  There  was  no  under- 
standing when  we  signed  bond  that  bank  would  reimburse. 
Don't  usually  contemplate  a  loss  when  signing  a  bond. 
When  I  paid  the  loss  I  believed  the  bank  would  pay  it  back. 
If  there  was  a  profit,  the  shareholders  would  get  it,  and  if 
there  was  a  loss  they  ought  to  share  it." 

Cross-examination. 

"  Nothing  was  said  between  Ramsey  or  the  bank,  or  any 
one  acting  for  him  before  that  time,  about  our  bank  or  the 
bondsmen  paying  interest  on  Ramsey's  deposits." 

While  these  two  witnesses,  King  and  Walsh,  are  parties 
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in  interest,  we  are  not  prepared  to  say,  from  an  examina- 
tion of  their  testimony,  as  given  in  full  in  the  record,  that 
they  have  not  'testified  fairly,  candidly  and  truthfully.: 
While  called  by  appellant,  the  manner  of  their  examina- 
tion by  his  attorneys  was  that  of  a  cross-examination,  and 
was  full  and  searching.  If  their  testimony  is  true,  there 
w^as  no  agreement  prior  to  the  execution  of  the  bond,  either 
as  to  deposits  or  interest.  King  procured  the  signers  to  the 
bond,  and  so  far  as  the  evidence  discloses,  is  the  only  surety 
who  had  any  talk  with  Kamsey  in  reference  to  it.  He 
testifies  positively  that  the  first  reference  to  interest  was 
after  Ramsey  had  been  inducted  into  office,  January  3, 1893, 
while  the  bond  was  executed  December  20,  1892.  The 
testimony  of  King  also^  is  to  the  effect  that  the  execution 
of  the  bond  was  not  conditioned  upon  the  de]X)sit  of  State 
funds.  In  this  he  is  corroborated,  to  the  extent  of  their 
knowledge,  by  two  other  bondsmen,  Whitbeck  and  Walsh. 
The  latter  witness  expressly  states  that  he  had  no  assurance 
from  anybody  that  he  would  get  the  use  of  State  money, 
and  that  there  was  no  agreement  of  his  bank  to  pay  inter- 
est, and  explains  why  interest  is  paid  upon  a  current  account, 
or  a  demand  certificate,  when  there  has  been  no  agreement 
to  pay  interest,  viz.,  to  keep  the  deposit  from  being  with- 
drawn. Whatever  agreement,  if  any,  made  after  the  exe- 
cution of  the  bond,  or  whatever  understanding  amounting 
to  an  implied  agreement  that  may  have  occurred  after  that 
time,  can  not  relate  back  so  as  to  taint  with  illegality  the 
execution  of  the  bond.  It  is  evident  that  Wilson,  the 
former  treasurer,  at  the  time  he  was  succeeded  by  Eanisey,- 
had  State  moneys  deposited  in  Chicago,  and  that  the  certifi- 
cates which  Bamsey  presented  in  January  represented 
this  money.  It  is  very  probable  that  the  personal  interest 
his  friend  and  political  associate,  Xing,  took  in  providing 
his  bond,  was  quickened  by  a  desire  to  have  these  deposits 
remain  in  Chicago.  It  is  quite  as  probable  that  King  and 
the  other  sureties  may  have  expected  that  by  furnishing  a 
bond  these  deposits  would  so  remain;  and  that  in  order  to 
keep  these  in  their  banks  they  would  have  to  pay  interest 
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on  tliem.    This  desire  and  expectation  may  have  been  the 
motives  for  their  actions.     Bat  a  motive  is  not  necessarily 
a  consideration. 
It  is  said  in  Philpot  v.  Granger,  16  Wall.  (U.  S.)  577: 

^^  It  is,  however,  not  to  be  doubted  that  there  is  a  clear 
distinction  sometimes  between  the  motive  that  may  induce 
to  entering  into  a  contract  and  the  consideration  of  a  con- 
tract. ^Nothing  is  consideration  that  is  not  regarded  as 
such  by  both  parties.     It  is  the  price  voluntarily  paid  for  a 

{>romisor's  undertaking.  An  expectation  of  results  often 
eads  to  the  formation  of  a  contract,  but  neither  the  expec- 
tation nor  the  result  is  the  cause  or  meritorious  occasion 
requiring  a  mutual  recompense  in  fact  or  in  law.'' 

If  King's  testimony  is  true  in  reference  to  his  procure- 
ment of  bondsmen,  that  there  was  not  the  least  representa- 
tion made  in  any  way  whatever  that  the  Stat«  moneys 
would  remain  in  the  banks,  the  action  of  the  bondsmen  in 
becoming  sureties,  must  have  been  prompted,  by  a  motive 
rather  than  by  a  consideration,  by  expectation  rather  than 
by  agreement.  Viewed  in  this  light,  the  circumstances, 
apparently  criminating  and  made  more  so  by  the  refusal  to 
testify  of  witnesses  knowing  the  facts,  lose  much  of  their 
probative  force  when  the  witnesses  do  testify  denying 
criminality,  and  explaining  their  alleged  criminal  action 
upon  a  reasonable  hypothesis  of  innocence.  Weighing,  then, 
the  testimony  of  King, who,  so  far  as  the  testimony  discloses, 
is  the  only  living  witness  to  what  took  place  between  him 
and  Ramsey,  and  who  alone  procured  the  sureties  on  the 
bond,  and  who  alone  knows  what  was  said  and  done  in 
reference  thereto,  and  the  testimony  of  Walsh,  given 
definitely  and  positively,  and  so  far  as  it  goes,  corroborat- 
ing King,  we  are  not  prepared  to  say  that  ten  men  holding 
honorable  and  responsible  positions  in  business  and  society 
have  been  proven  guilty  of  a  criminal  conspiracy  by  evi- 
dence full  and  satisfactory.  They  are  not  guilty  if  the 
testimony  of  Whitbeck,  King  and  Walsh  is  true. 

Having  arrived  at  this  conclusion,  it  is  not  pertinent  to 
the  decision  of  the  case  to  refer  to  the  arguments  of  coun- 
sel touching  the  legal  effect  of  an  antecedent  criminal 
agreement  upon  a  claim  of  this  character. 
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The  classification  of  the  claim  as  a  sixth-class  claim  has 
already  been  ordered  by  this  court,  and  we  see  no  reason  to 
change  the  order. 

The  judgment  of  the  court  is  therefore  affirmed. 

Justice  Crkiqhton  dissents. 


Tentonia  Insurance  Co.  t.  Robert  Bonner.  gj — ^^ 

108     »646 

1.  IvscitAiiCK— Interpretations  of  Contra4*t$  of, — In  the  interpretar 
tion  of  a  contract,  the  purpose  of  the  transaction  between  the  parties 
should  be  rightly  apprehended  and  the  contract  so  construed  as  to  effect- 
uate that  purpose,  if  it  be  possible  to  do  so,  by  giving  the  language,  as  a 
whole,  any  reasonable  meaning. 

2.  Same — Intention  of  the  Parties  to  Oovem.—  The  predominant 
intention  of  the  parties  to  a  contract  of  insurance  is  indemnity,  and  this 
intentiofi  is  to  be  kept  in  view  and  favored  in  putting  a  construction 
upon  the  policy. 

8.  SAUK—Construetion  of  Special  Clauses. — Special  clauses  provid- 
ing for  forfeitures  should  be  strictly  construed  against  forfeitures,  and 
the  words  providing  for  indemnity  should  be  given  the  most  enlarged 
meaning  consistent  with  reason. 

4.  Sams— "if  the  Buildings  Fall''— The  clause,  *'  If  a  building  or  any 
part  thereof  fall  except  as  a  result  of  fire,  all  insurance  by  this  policy  on 
such  building  or  its  contents  shall  cease,*^  contained  in  a  policy,  must  be 
construed  with  the  proposition  in  mind  that  the  predominant  intention 
of  the  parties  in  the  making  of  the  contract  was  indemnity;  and  this 
intention  must  be  favored  and  the  contract  so  construed  as  to  effect  that 
purpose,  if  that  can  be  done  by  giving  to  the  language,  as  a  whole,  any 
reasonable  meaning. 

5.  Samb — What  Constitutes  a  Fallen  Building,— A  well-constructed 
frame  building  has  not  fallen  within  the  meaning  of  the  condition  of 
the  policy  in  this  case  when  it  has  merely  been  blown  from  the  blocks  on 
which  it  rested,  and  turned  over  on  its  side,  remaining  intact  and  retain- 
ing its  identity  as  the  same  building. 

Assumpsit,  on  a  policy  of  insurance.  Trial  in  the  Circuit  Court  of 
Alexander  County;  the  Hon.  Joseph  P.  Rob  arts,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in 
this  court  at  the  August  term,  1898,  AflSrmed.  Opinion  filed  March 
10,  1899. 

Oreen  &  Gilbert,  attorneys  for  appellant. 

The  provision  in  policy  providing  insurance  may  cease 
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if  building  fell,  not  as  the  result  of  fire,  will  be  enforced. 
Nichols  y.  Sun  Mutual  Insurance  Co.,  71  Miss.  326;  Huck 
V.  Globe  Insurance  Co.,  127  Mass.  306;  Nave  v.  Home 
Insurance  Co.,  37  Mo.  43 1. 

The  words  in  clause  as  to  the  fall  of  the  building  except 
as  a  result  of  the  lire,  should  be  interpreted  in  their  ordi- 
nary meaning.  Fireman's  Fund  Ins.  Co.  v.  Cong.  Rodeph 
Sholom,  80  111.  559;  Breuner  v.  Liverpool  Ins.  Co.,  51  Cal. 
101;  Liverpool  and  London  &  Globe  Ins.  Co.  v.  Ende,  65 
Texas,  118. 

Lansden  &  Leek,  attorneys  for  appellee. 

The  building  insured,  when  it  left  its  foundation,  did  not 
fall  to  pieces  and  thereby  become  a  mass  of  rubbish  or 
ruins.  After  it  left  its  foundation  it  held  together,  remained 
intact  and  retained  its  identity  as  a  building  until  it  was 
completely  consumed  by  fire. 

Under  these  circumstances  the  building  did  not  fall 
within  the  meaning  of  said  clause  in  the  policy  of  insurance. 
Farrell  v.  Farmer's  Mut.  Fire  Ins.  Co.,  66  Mo.  App.  153; 
Fireman's  Fund  Ins.  Co.  v.  Congregation  Eodeph  Sholom, 
80  111.  558;  Security  Ins.  Co.  v.  Mette,  27  111.  App.  324; 
Teutonia  Ins.  Co.  v.  Beard,  74  111.  App.  496;  Huck  v.  Globe 
Ins.  Co.,  127  Mass.  306;  Wood  on  Fire  Insurance,  Sec.  114, 
page  239;  Flanders  on  Fire  Insurance,  Sec.  9,  page  476. 

The  right  to  enforce  a  forfeiture  under  clauses  in  a  policy 
like  the  clause  in  question  is  atricti  juris j  and  such  clauses 
will  be  construed  most  strongly  against  the  company.  The 
company  can  have  the  benefit  of  such  a  clause  only  by  show- 
ing that  the  case  clearly  comes  within  the  clause.  Dows  v. 
Faneuil  Hall  Ins.  Co.,  127  Mass.  346;  Niagara  Fire  Ins.  Co. 
V.  Scammon,  144  111.  490;  Travelers  Ins.  Co.  v.  Dunlap,  160 
lU.  642;  German  Ins.  Co.  v.  Gibe,  162  111.  251. 

Mr.  Justice  Creioiiton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  assumpsit,  in  the  Circuit  Court  of 
Alexander  County,  by  appellee  against  appellant,  to  recover 
on  a  fire  insurance  policy.   The  policy  is  set  out  in  haec  verba 
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in  the  declaration,  and  contains  the  following  clause :  "  If 
a  bnilding,  or  any  part  thereof,  fall,  except  as  a  result  of 
fire,  all  insurance  by  this  policy  on  such  building  or  its  con- 
tents shall  immediately  cease."  To  this  declaration  appel- 
lant' pleaded  the  general  issue.  Trial  by  jury.  Verdict 
and  judgment  in  favor  of  appellee  for  $517. 

Appellant  urges  as  grounds  for  reversal  that  the  court 
erred  in  refusing  to  give  a  peremptory  instruction  asked  on 
behalf  of  appellant,  immediately  after  the  close  of  all  the 
evidence  in  the  case,  directing  the  jury  to  find  for  appellant; 
in  giving  the  second  and  seventh  instructions  on  behalf  of 
appellee ;  in  ref usjng  to  give  the  fourth  and  fifth  instruc- 
tions asked  on  behalf  of  the  appellant;  and  in  refusing  to 
admit  proper  evidence  offered  on  behalf  of  appellant. 

The  house  insured  was  a  well-built  two-story  frame 
dwelling,  resting  on  a  foundation  of  wooden  blocks,  situate 
on  Douglas  street,  in  the  city  of  Cairo.  On  the  morning 
of  March  5,  1897,  between  four  and  five  o'clock,  there  was 
in  that  vicinity  a  storm  of  high  wind,  accompanied  by  light- 
ning and  thunder.  During  the  storm  the  house  was 
blown  over,  on  its  side,  off  the  foundation ;  apparently  not 
otherwise  darbaged,  except  that  a  chimney  flue  gave  way 
and  fell  in.  In  that  condition  it  was  entirely  consumed 
by  fire. 

The  testimony  tends  strongly  to  prove,  and  in  our  opinion- 
the  greater  weight  of  the  evidence  is  to  the  effect,  that  the 
house  was  struck  by  lightning,  thereby  set  on  fire,  and  was 
partly  consumed  before  it  was  blown  over ;  but  there  is. 
much  testimony  tending  to  show  that  the  fire  did  not  catch 
until  afterward.  This  was  a  contested  issue  in  the  case 
upon  which  the  evidence  is  conflicting  and  contradictory. 
Appellant's  counsel  state  that  the  principal  defense  of 
appellant  is,  its  non-liability  under  the  provision  of  the 
policy  that  "If  a  building  or  any  part  thereof,  fall,  except 
as  a  result  of  fire,  all  insurance  by  this  policy  on  such  build- 
ing shall  immediately "  cease."  In  this  connection,  they 
eontend  that  it  is  wholly  immaterial  whether  the  fire  com* 
menced  to  burn  the  building  before  it  was  blown  over,  or 
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whether  it  originated  afterward,  ^'if,  as  a  fact,  the  building 
fM  from  a  cause  other  thanfire^^ 

These  positions  of  counsel  make  it  practicable  for  us  to 
discuss  together  all  the  grounds  relied  on  by  them  for  a 
reversal  except  the  fourth. 

At  the  conclusion  of  all  the  evidence,  appellant  asked  the 
court  to  direct  the  jury  to  find  for  appellant,  which  the 
court  refused  to  do ;  and  among  other  instructions  given  on 
behalf  of  appellee,  gave  the  following : 

"  The  court  instructs  you  that  even  though  you  may 
believe  from  the  evidence  that  the  plaintiff's  building  which 
was  insured  by  the  defendant  was  olown  from  its  blocks  by 
the  wind  and  turned  over- on  its  side,  yet  if  you  further 
believe  from  the  evidence  that  said  building  remained  intact 
and  retained  its  identitv  as  a  building,  th^n  and  in  such 
case  the  said  building  did  not  fall  within  the  meaning  of  the 
clause  in  defendant's  policy  of  insurance,  providing  that  if 
said  building,  or  any  part  thereof,  should  fall  except  as  a 
result  of  fire,  all  insurance  by  said  policy  on  such  building 
or  its  contents  should  immediately  cease. 

^^Before  it  can  be  held  that  the  plaintiff's  house  had  fallen, 
you  must  find  from  the  evidence  that  his  house  had  fallen 
to  pieces^  and  was  not  left  intact  as  a  building  after  it  had 
been  blown  from  its  foundation  or  posts  upon  which  it 
was  standing  before  the  storm." 

And  the  court  refused  to  give  the  following  instruction 
asked  by  appellant: 

"  The  court  instructs  the  jury  that  if  you  believe  from  the 
evidence  that  the  building  in  question  was  blown  off  its 
foundation  on  to  its  side,  then  you  should  find  for  the  defend- 
ant in  this  case,  unless  you  believe  that  the  building  fell  as 
a  result  of  a  fire." 

*•  The  court  instructs  the  jury  that  the  policy  in  evidence 
contains  a  clause :  ^  If  a  building  or  an}'  part  thereof  fall, 
except  as  a  result  of  fire,  all  insurance  by  this  policy  on  such 
builciing  or  its  contents  shall  immediately  cease,'  and  the 
court  instructs  you  that  under  the  clause  of  said  policy  you 
should  find  for  the  defendant;  if  you  believe  from  the  evi- 
dence that  the  house  insured  was  blown  by  wind  over  on  to 
its  side,  or  for  other  cause  except  by  fire,  fell  onto  its  side 
and  off  its  foundation,  then  you  should  find  for  the  de- 
fendant." 

In  the  interpretation  of  the  contract,  the  purpose  of  the 


Fourth  District — August  Term,  1898.     235 


Teutonia  Ins.  Co.  v.  Bonner. 


transaction  between  the  parties  should  be  rightly  appre- 
hended and  the  contract  so  construed  as  to  effect  that  pur- 
pose, if  it  be  possible  so  to  do,  by  giving  the  language  of 
the  contract,  as  a  whole,  any  reasonable  meaning.  In  Phil- 
lips on  Insurance,  Sec.  134,  it  is  said:  ''The  predominant 
intention  of  the  parties  in  a  contract  of  insurance  is  indem- 
nity, and  this  intention  is  to  be  kept  in  view  and  favored  in 
putting  a  construction  upon  the  policy."  In  May  on  Insur- 
ance, Vol.  1,  3d  Ed.,  Sec.  174,  it  is  said :  "  Having  indemnity 
for  its  object,  the  contract  is  to  bo  construed  liberally  to 
that  end.  *  *  *  Conditions  and  proviso  will  be  strictly 
construed  against  the  insurers,  because  they  have  for  their 
object  to  limit  the  scope  and  defeat  the  purpose  of  the  prin- 
cipal contract." 

The  courts  of  this  State  have  adopted  and  emphasized  the 
above  principles  and  rules  for  the  interpretation  and  con- 
struction of  insurance  contracts.  Commercial  Ins.  Co.  v. 
Eobinson,  64  111.  265;  Phoenix  Ins.  Co.  v.  Tucker,  92  111.  64; 
Niagara  Ins.  Co.  v.  Scammon,  100.  111.  644;  Schroeder  v. 
Trade  Ins.  Co.,  109  111.  157;  Healey  v.  Mutual  Accident 
Ass'n,  133  III.  556;  Traveler's  Ins.  Co.  v.  Dunlap,  160  111. 
642;  Illinois  Mut.  Ins.  Co.  v.  Hoffman,  31  111.  App.  295;  De- 
troit F.  &  M.  Ins.  Co.  V.  Chetlain,61  III.  App.  450. 

The  controlling  question  in  this  case  is  as  to  the  meaning 
of  the  clause,  "  If  a  building  or  any  part  thereof  fall,  except 
as  a  result  of  fire,  all  insurance  by  this  policy  on  such  build- 
ing or  its  content  shall  cease."  This  clause  must  be  con- 
strued with  the  proposition  in  mind  that  the  predominant 
intention  of  the  parties  in  the  making  of  the  contract  was 
indemnity;  that  this  intention  must  be  favored  and  the  con- 
tract so  construed  as  to  effect  the  purpose  of  its  making,  if 
that  can  be  done  by  giving  to  the  language  as  a  whole  any 
reasonable  meaning.  In  The  Forest  City  Insurance  Com- 
pany V.  James  Hardesty,  Administrator  of  the  Estate  of 
Henry  Hardesty,  deceased,  filed  in  the  Fourth  Appellate 
Court  District,  at  the  August  term,  1898,  we  said  :  ^'  The 
clause  providing  indemnity  should  be  liberally  construed 
in  favor  of  indemnity;  the  clause  providing  for  the  for- 
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feiture  should  be  strictly  construed  against  forfeiture; 
the  words  in  the  clause  providing  indemnity  should  be  given 
the  most  enlarged  meaning  consistent  with  reason;  and  the 
words  in  the  clause  providing  forfeiture  should  be  given  the 
most  restricted  meaning  consistent  with  reason;  and  that  as 
the  insurer  drew  the  contract,  all  doubts  should  be  resolved 
in  favor  of  the  assured." 

In  Joyce  on  Insurance,  Vol.  3,  Sec.  2773,  it  is  said :  "  In 
determining  what  constitutes  a  fallen  building  within  a  fire 
risk,  the  character,  construction  and  relative  situation  to 
adjoining  buildings  are  important.  If  the  building  is  so  far 
demolished  as  to  become  a  mere  mass  of  congeries  of  mate- 
rials, it  has  undoubtedly  lost  its  distinctive  character  as  the 
building  insured."  In  the  text  books  on  insurance,  wher* 
ever  we  find  the  expression  "  fallen  buildings"  or  any  equiv- 
alent expression,  it  appears  that  the  writer  had  in  mind  a 
building  that  had  fallen  "  in  pieces,"  **  collapsed,"  or  in  some 
form  become  a  "  mere  ruin,"  "  mass  of  rubbish,"  or  "  a  con- 
geries of  materials; "  that  it  had  become  in  such  condition 
that  it  ^' could  not  be  repaired  and  still  be  the  same 
building." 

We  are  of  opinion  that  to  hold  that  a  well-constructed 
frame  building  has  fallen,  when  it  has  merely  been  blown 
from  blocks  on  which  it  rested  and  turned  over  on  its  side, 
remaining  intact  and  retaining  its  identity  as  the  same-build- 
ing, would  be  to  give  to  the  word  "  fall "  its  most  extended 
meaning  in  favor  of  forfeiture,  when,  under  such  circum- 
stances, we  should  give  it  the  most  restricted  meaning  con- 
sistent with  reason;  would  be  to  give  to  it  a  more  extended 
meaning  than  writers  on  insurance  law  usually  have  given 
to  it.  Therefore  we  hold  that  appellant's  exceptions  to  the 
action  of  the  trial  court  in  the  giving  and  refusing 
of  the  instructions  complained  of,  are  not  well  taken. 
We  are  also  of  opinion  that,  even  if  it  could  be  held,  under 
the  facts  of  this  case  as  shown  by  the  evidence,  that  the 
building  had  fallen,  within  the  proper  meaning  of  the  term 
"  fall,"  as  used  in  said  clause  of  the  polic}',  still  if  it  had 
caught  fire  before  it  fell  and  was  in  process  of  being  con- 
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sumed  when  it  fell,  the  fact  that  it  did  fall  while  being 
so  consnmed,  thongh  from  other  cause  than  the  fire,  would 
not  bar  a  recovery. 

Under  the  facts  of  this  case  as  disclosed  by  the  reconi, 
the  trial  court  properly  refused  to  admit  the  testimony 
offered  by  appellant  concerning  the  chattel  mortgage.  As 
we  view  the  case,  there  is  no  substantial  error  in  this  record. 

The  judgment  of  the  Circuit  Court  is  affirmed. 


Henry  Arnold  v.  Charles  Eell. 

1.  Husband  and  WJFE—Liability  far  FamUy  Eocpenses— Contem- 
plated Separation, — A  seUer  can  recover  as  family  expenses  when  he 
seUs  in  good  faith  to  husband  or  wife,  living  together  as  a  family,  and 
delivers  the  goods  at  the  family  residence  on  the  day  of  their  separation, 
the  seller  being  ignorant  of  any  contemplated  separation,  while  the  buyer 
purchases  in  view  of  such  separation. 

2.  Same—"  Necessaries  ^  at  Common  Law, — At  common  law  the  wife 
could  bind  the  husband  for  necessaries  only  as  express  authority  was 
given  her,  or  as  authority  could  be  implied  from  the  husband's  neglect 
to  furnish  goods  suitable  to  her  station  in  life,  which  were  considered 
and  treated  in  law  as  necessaries. 

8.  Same—"  FamUy  Expenses,*^ ^-The  term  "  family  expenses  "  under 
the  statute  embraces  much  more  than  the  term  **  necessaries  "  did  under 
the  common  law. 

4.  Same — Presumption  in  Favor  of  the  Relation, — A  presumption 
exists  in  favor  of  the  continuance  of  ^he  family  relation  when  the  hus- 
band or  i^ife  purchases  goods  ostensibly  for  and  adapted  to  family  use, 
from  a  vendor  who,  in  good  faith,  sells  and  delivers  the  goods  at  the 
family  residence,  but  without  knowledge  of  any  contemplated  separation, 
although  the  parties  were  then  contemplating  a  separation. 

5.  Same— Eincfc  the  Agent  of  the  Other, ^Bj  virtue  of  the  marriage 
relation  each  holds  the  other  out  to  the  world  as  an  agent  to  incur  family 
expenses  for  which  both  are  liable.  If  a  fraud  is  practiced  by  the  agent 
both  upon,  a  vendor  and  upon  the  other  member  of  the  family,  the 
vendor  as  an  innocent  party  is  not  the  one  who  should  suffer. 

Assnmpslt,  for  goods  sold.  Trial  in  the  Circuit  Court  of  St.  Clair 
Coiraty,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  William  Hart- 
ZELL,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by 
defendant.  Heard  in  this  court  at  the  August  tenn,  1898.  Atiirmed. 
Opinion  filed  March  10, 1890. 
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Statement  of  the  Case. — This  was  a  salt  brought  by 
appellee,  a  hardware  merchant,  against  Henry  Arnold,  appel- 
lant, and  Louisa  Arnold,  his  wife,  under  section  15,  chapter 
68,  Starr  &  Curtis,  to  recover  as  family  expenses  the  price 
of  a  heating  stove  and  a  cooking  stove  and  utensils  alleged 
to  have  been  purchased  by  Mrs.  Arnold.  Judgment  was 
obtained  for  $43.65,  from  which  judgment  Henry  Arnold 
appealed.  If  appellee  is  entitled  to  recover  at  all,  the 
amount  of  the  judgment  is  not  questioned. 

The  facts  in  substance  are  these : 

Arnold  and  his  wife  lived  together  in  Mrs.  Arnold's  prop- 
erty in  Belleville  for  two  years  preceding  the  purchase  of 
the  articles  in  controversy.  Arnold  desired  to  move  to 
Georgetown  where  he  had  property.  His  wife  wanted  to 
stay  in  Belleville.  On  the  6th  of  April  Arnold  left  the 
family  residence  in  Belleville  and  went  to  Georgetown, 
where  he  continued  to  reside,  while  his  wife  continued  to 
live  in  the  former  residence  in  Belleville. 

On  the  26th  of  March  Mrs.  Arnold  went  to  the  store  of 
appellee  and  bought  the  articles  in  question.  Appellee  tes- 
tifies that  when  Mrs.  Arnold  bought  the  goods  she  explained 
that  it  was  necessary  to  buy  a  heating  stove  at  that  time 
of  the  year  because  the  wall  on  one  side  of  the  room  was 
very  damp,  otherwise  she  would  not  have  bought  one  so 
late  in  the  season;  that  he  had  no  knowledge  of  their  inten- 
tion not  to  live  together;  that  when  she  bought  the  stoves 
on  the  26th  of  March  *'  she  told  me  to  set  them  aside  until 
she  let  me  know,  and  then  I  should  bring  them  out  and  set 
the  stoves  up; "  that  he  set  aside  the  cooking  stove  and  uten- 
sils going  with  it,  but  did  not  move  the  heating  stove  from 
where  it  stood,  explaining  their  method  of  doing  in  such 
cases;  that  on  the  5th  of  April  Mrs.  Arnold  notified  him  to 
deliver  the  stoves  and  that  he  did  so  and  they  were  deliv- 
ered and  set  up  about  11  o'clock  that  morning;  that  no 
arrangements  were  made  about  the  pay;  that  he  supposed 
it  was  a  cash  sale  and  that  they  would  step  in  and  pay;  that 
when  they-  were  married  they  had  bought  a  stove  and  had 
done  a  little  cash  trading  and  that  he  had  done  some  gut- 
tering for  which  Arnold  had  paid. 
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Arnold  and  his  wife  continued  to  live  together  in  her 
house  in  Belleville  until  the  forenoon  of  April  5th,  when 
about  ten  o'clock  he  moved  his  goods  out  of  the  family  resi- 
dence, owned  by  Mrs.  Arnold,  and  went  to  live  on  his  own 
property  at  Georgetown.  At  what  time  he  concluded  to 
move  out  does  not  appear.  He  states  in  evidence  that  they 
always  lived  agreeably  to^^ether;  that  the  reason  he  left 
was  ^^  because  she  told  him  that  he  was  living  in  her  house; 
that  I  requested  her  several  times  to  remove  to  Georgetown 
but  she  refused  to  go."  "  The  day  before  I  removed,  and 
the  day  I  removed,  I^equested  her  to  go." 

OsoAB  Becuerer  and  Webb  &  Webb,  attorneys  for  appel- 
lant. 

WiNKELMANN  &  Babb,  attomcys  for  appellee. 

Mr.  JcsncB  Wobthington  delivered  the  opinion  of  the 
court. 

This  case  might  be  affirmed  for  non-compliance  with  the 
rule  requiring  a  complete  abstract.  Were  it  not  for  the  state- 
ment of  counsel  for  appellant  in  his  brief,  we  would  be  at  a 
loss  to  know  from  the  abstract  what  parties  were  sued  in 
the  first  place,  for  what  they  were  sued,  or  what  judgment 
was  rendered  or  who  appealed.  Errors  in  the  abstract  are 
also  pointed  out  by  appellee,  but  having  corrected  them  in 
his  brief  and  not  relying  upon  them,  they  will  be  considered 
as  waived. 

Appellant  assigns  as  errors  the  instructions  given  for 
appellee;  the  refusal  of  instructions  asked  by  appellant  and 
the  modification  of  such  of  appellant's  instructions  as  were 
given;  the  rejection  of  testimony  offered  by  Jippellant;  and 
that  the  evidence  does  not  support  the  verdict.  Without 
noticing  these  assignments  in  detail  the  opinion  of  the  court, 
taken  as  a  whole,  will  pass  upon  them. 

Appellant  insists  that  there  cair  be  no  recovery  under  the 
statute  against  both  husband  and  wife  for  family  expenses 
nnless  the  articles  were  purchased  for  family  use  and  were 


240  Appellate  Courts  op  Illinois. 

,  Vol.  81.]  Arnold  v.  KeU. 

used  in  the  family.  He  contends  that  although  apparently 
purchased  for  family  use  and  supposed  by  the  seller  to  be 
sold  for  such  use,  yet  if  they  were  not  in  fact  purchased  for 
such  use  and  were  not  so  used,  that  no  recovery  can  be  had 
under  the  statute  against  both  husband  and  wife. 

The  cases  cited  by  appellant,  when  considered  in  refer- 
ence to  the  facts  involved  in  them  respectively,  do  not  bear 
upon  the  important  question  in  the  case  at  bar.  In  Schles- 
inger  v,  Mayer,  30  111.  App.  253,  the  parties  had  not  been 
living  together  for  months.  The  court  held  that  there 
could  be  no  recovery  unless  the  family  relation  existed.  In 
Hudson  V.  King  Bros.,  23  HI.  App.  118,  although  the  hus- 
band had  been  absent  frequently  for  long  spaces  of  time, 
the  court  held  that  the  famil v  relation  still  existed.  In  Yon 
Platen  v.  Krieger,  11  111.  App.  627,  the  court  discusses  what 
are  and  what  are  not  family  expenses. 

In  Hudson  v.  Sholem  &  Sons,  65  111.  App.  64,  the  husband 
and  wife  were  not  living  together  when  the  goods  were 
purchased,  nor  were  they  delivered  at  what  had  been  the 
former  family  residence.  The  opinion  also  states  that 
the  evidence  strongly  tends  to  show  that  the  seller  had 
knowledge  of  the  domestic  disagreement  and  that  notice 
had  been  given  that  the  husband  would  not  be  responsible 
for  the  wife's  debts.  It  also  appears  that  the  main  insist- 
ence of  the  seller  in  this  case  was  that  express  authority  had 
been  given  to  the  wife  to  contract.  Under  these  facts,  the 
statement  by  the  court  that  "  if  the  goods  were  purchased 
in  contemplation  of  a  separation,  and  for  the  personal  use 
of  the.  wife,  then  their  cost  was  not  to  be  regarded  as 
expenses  of  the  family  "  was  not  pertinent  or  necessary  to 
the  decision  of  the  case. 

In  Smedley  v.  Felt,  41  Iowa,  591,  the  only  question  at 
issue  was  whether  a  piano  came  within  the  scope  of  family 
expenses.  Fitzgerald  v.  McCarty,  55  Iowa,  702,  was  a 
suit  upon  a  book  account  against  the  husband,  and  the  wife 
was  joined  in  the  suit  upon  the  ground  that  part  of  the 
goods  sold  were  family  expenses.  They  were  living 
together  as  a  family,  and  the  question  to  be  determined 


Fourth  District — August  Term,  1898.    241 

Arnold  ▼.  Keil. 

was  not  whether  there  was  any  joint  liability,  but  it  was 
to  determine  for  what  specific  articles  a  joint  liability 
existed. 

None  of  these  cases  touch  the  question  of  joint  liability 
in  a  case  where,  in  contemplation  of  a  future  separation,  a 
husband  or  a  wife  purchases  articles  suitable  and  appar- 
ently for  family  use,  which  are  delivered  at  the  family 
residence  on  the  very  day  of  separation,  by  the  seller,  in 
good  faith,  and  without  any  knowledge  of  a  family  dis- 
agreement or  a  contemplated  separation. 

It   is  certainly  not  necessary,  as  stated  in  comment  in 
Fitzgerald  v.  McOarty,  supra^  that  the  articles  should  be 
actually  used  in  the  family,  as  the  word  '*  used  "  is  commonly 
applied.    A  furnace  mi^ht  be  purchased  in  September  for 
use  in  the  cold  weather  of  the  coming  winter;  a  chamber 
might  be  furnished   with  bed  and  bedding  for  occupancy 
when  required;  a  box  of  medicines  might  be  bought  for 
sudden  emergencies.    It  is  not  reasonable  to  say  that  the 
fire  must  be  kindled  in  the  furnace,  a  sleeper  must  occupy 
the  bed  or  an  invalid  take  the  medicine,  before  these  arti- 
cles can  be  classed  as  family  expenses.     It  is  a  legal  use, 
as  contemplated   by  the  statute,  when  they  are  in  the 
family  for  actual  use  when  required.    If,  then,  the  stoves,  i 
etc.,  sold,  were  purchased  while  the  family  relation  existed, ) 
and  for  use  in  the  family,  the  mere  fact  that  fires  were  not! 
kindled  in  them  before  suit  was  brought  to  recover  their) 
price,  would  not  preclude  a  recovery  as  "family  expenses." 

The  graver  question  presented  in  the  case  at  bar  is  this : 
Can  a  seller  recover  as  family  expenses  when  he  sells  in 
good  faith  to  husband  or  wife,  living  together  as  a  family, 
and  delivers  the  goods  at  the  family  residence  on  the  very 
day  of  separation,  the  seller  being  ignorant  of  any  contem- 
plated separation,  while  the  buyer  purchases  in  view  of  a 
8ep9.ration.  An  answer  to  this  question  involves  the  con- 
sideration of  the  relation  of  husband  and  wife  under  the 
statute  to  those  selling  either  of  them,  articles  suitable  for 
family  expenses.  In  such  case  the  statute  enters  into  and 
forms  part  of  the  contract  of  sale. 

Vol.  LXXXI  M 
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It  is  said  in  Hadson  v.  Sholem  &  Sons,  supra,  "  the  stat- 
ute merely  imposes  a  liability  upon  the  wife  by  which  she 
may  be  held  jointly  with  her  husband  who  otherwise  alone 
would  be  responsible."  It  is  also  stated  inferentially,  that 
the  common  law  rule  as  to  the  power  of  the  wife  to  bind 
the  husband  for  necessaries,  is  not  changed  by  the  statute. 

Both  these  propositions  are  to  be  read  with  reference  to 
the  facts  in  the  case  in  which  they  were  written.  At  com- 
mon law  the  wife  could  bind  the  husband  for  necessaries 
only  as  express^  authority  was  given  her,  or  as  authority 
could  be  implied  from  the  husband's  neglect  to  furnish 
articles  suitable  to  her  station  in  life,  which  said  articles 
were  considered  and  treated  in  law  as  necessaries.  "Family 
expenses,"  under  the  statute,  embrace  much  more  than  "  nec- 
essaries "  under  the  common  law.  Fitzgerald  v.  McCarty, 
supra;*  Smedley  v.  Felt,  41  Iowa,  588;  Hudson  v.  King 
Bros.,  23  111.  App.  118;  lUings worth  v.  Burley,  38  111.  App. 
394;  Head  v.  Harding,  166  111.  360. 

If  the  wife,  then,  can  purchase  articles  that  are  family 
expenses  and  yet  are  not  necessaries  at  common  law,  and 
bind  both  husband  and  wife  for  their  payment,  her  author- 
ity to  bind  the  husband  to  this  extent  is  as  much  greater 
under  the  statute  than  at  common  law,  as  the  phrase  ''  fam- 
ily expenses,"  is  broader  than  "  necessaries."  That  she  can 
bind  the  husband  for  "  family  expenses  "  under  the  statute 
we  think  is  clear.  It  is  said  in  Frost  v.  Parker,  65  Iowa, 
178,  "  The  right  declared  is,  that  the  creditor  of  the  husband 
or  wife  for  family  expenses  may  have  a  remedy  against 
both."  Cited  in  Myers  v.  Field,  146  III.  66.  InHoyle  v. 
Warfield,  28  111.  App.  628,  it  is  said,  "  Under  the  provisions 
of  this  section  we  think  it  makes  no  difference  to  which  of 
the  parties  the  credit  is  given;  they  are  both  liable."  The 
statute  makes  both  husband  and  wife  liable,  jointly  or  sev- 
erally, for  family  expenses,  without  limiting  the  right  to 
either  to  incur  them.  The  courts  have  no  authority  to 
declare  a  limitation  that  the  statute  does  not  impose.  To 
give  such  a  construction  to  the  statute  would  be  to  make 
the  wife  jointly  liable  with  the  husband  for  family  expenses, 
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whether  necessary  expenses  or  not,  while  for  family  expenses 
incurred  by  the  wife  which  are  not  necessary  expenses,  the 
husband  would  not  be  liable.  We  think,  then,  that  under 
this  statute  the  authority  of  husband  or  wife  to  bind 
both  for  family  expenses  is  the  same,  and  that  it  has  no  rela- 
tion to,  and  is  not  to  be  considered  in  connection  with,  the 
common  law  as  to  necessaries.  If  this  is  true,  then  each  is 
the  agent  to  bind  the  other  or  to  bind  both  for  such  expenses 
by  virtue  of  the  family  relation  existing  by  reason  of  mar- 
riage. 

This  being  the  law,  who  shall  suffer  when  the  husband  or 
wife,  the  family  relation  existing,  purchases  goods  ostensibly 
for  family  use  and  adapted  to  such  use,  although  then  con- 
templating a  separation,  from  a  seller  who,  in  good  faith, 
sells  and  delivers  the  goods  purchased  at  the  family  resi- 
dence with  no  knowledge  of  any  contemplated  separation? 
A  presumption  exists  in  favor  of  the  continuance  of  the 
family  relation.  The  statute  enters  into  and  forms  a  part 
of  the  contract  of  sale.  By  virtue  of  the  marriage  relation 
each  holds  the  other  out  to  the  world  as  an  agent  to  incur 
family  expenses  for  which  both  are  liable.  If  a  fraud  is 
practiced  by  the  agent  both  on  the  seller  and  upon  the  other 
member  of  the  married  family,  the  seller,  as  an  innocent 
party,  is  not  the  innocent  party  who  should  suffer.  The 
loss,  if  any,  should  fall  upon  the  one  holding  out  the  agent 
who  perpetrates  the  fraud. 

Under  the  facts,  then,  in  this  case,  we  think  appellee  is 
entitled  to  recover  against  both  ii  us  band  and  wife. 

We  see  no  error  in  the  rejection  of  the  testimony  of 
Eagan.  His  relation  to  Winkelmann  was  such  as  to  render 
the  communication  between  Winkelmann  and  appellee 
privileged  and  exempt  from  disclosure.    Judgment  affirmed* 
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City  National  Bank  y.  Eing^  Patier^  Hessian  &  O'Gon- 

uell^  late  partners^  ete. 

1.  "PRucncE—WJien  it  w  Error  to  Take  the  Case  from  the  Jury. — 
Where  the  issue  involves  the  question  as  to  whether  a  draft  sued  on  was 
in  fact  made  before  or  after  the  dissolution  of  a  partnership,  and  that 
if  made  ^f ter,  there  was  evidence  tending  to  show  that  the  plaintiff  was 
a  former  dealer  with  the  firm  and  entitled  to  actual  notice  of  the  disso- 
lution of  the  partnership,  it  is  error  to  take  the  case  from  the  jury. 

d.  Fraudulent  Accoitstq— Questions  of  Fact.— The  question  as  to 
whether  an  account  is  or  is  not  fraudulent,  is  a  question  of  fact  to  be 
determined  only  by  a  jury. 

Assumpsit,  on  a  draft    Trial  in  the  Circuit  Court  of  Alexander 
County;  the  Hon.  Joseph  P.  Robabts,  Judge,  presiding.    Verdict  for 
the  defendant  by  direction  of  the  court;  appeal  by  plaintiff.    Heard  in 
this  court  at  the  August  term,  189S.    Beveraed  and  remanded.    Opinion, 
filed  March  10,  1899. 

This  is  an  action  of  assumpsit  brought  by  appellant 
against  appellees,  on  a  draft,  of  tenor  as  follows : 

£iNo,  WiLUAMSoN  &  Co.,  Wholesale  Fruit  and  Produce. 

Cairo,  III.,  1—20—1896. 

Ten  days  from  date  pay  to  the  order  of  ourselves  ($1,324.27) 
thirteen  hundred  and  twenty-four  and  twenty-seven  one  hun- 
dredths dollars  with  exchange,  value  received,  and  charge 

same  to  account  of 

King,  Wiluamson  &  Co. 
To  M.  King  &  Co.,  Cairo,  III. 
68,909. 

(Written  across  face :)  "  Accepted  1—20— '96.  M.  King 
&  Co.,  R.  E.  K.,  Cash."  (Endorsed  across  back :)  "  King, 
Williamson  &  Co." 

The  firm  of  King,  Williamson  &  Company  was  composed 
of  appellee  Michael  King,  T.  E.  Williamson  and  T.  E. 
Bussell.  They  were  commission  merchants  and  fruit  and 
produce  dealers,  at  Cairo,  in  this  State. 

The  firm  seems  to  have  gone  out  of  business,  in  or  about 
April,  1895,  though  so  far  as  the  record  shows,  no  formal 
notice  of  dissolution  was  given,  nor  does  the  record  show 
any  dissolution  in  fact. 
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The  firm  of  M.  King  &  Co.,  composed  of  appellees,  was 
formed  on  May  20,  1895,  and  it  conducted  its  business  at 
the  old  stand  of  King,  Williamson  &  Co.,  two  doors  from 
appellant's  bank,  King  being  a  member  of  each  firm.  M. 
King  &  Co.  continued  in  business  up  to  and  including  Jan- 
uary 20, 1896,  when  it  dissolved  and  caused  notice  of  disso- 
lution to  be  published  in  a  Cairo  evening  paper  of  that  date, 
and  also  caused  notice  to  be  published  in  a  morning  paper 
of  that  city  on  January  21, 1896.  The  cashier  of  appellant^s 
bank  was  a  subscriber  and  reader  of  both  papers,  but  he 
testified  he  did  not  see  or  read  the  notice  of  dissolution 
until  after  the  bank  had  discounted  the  draft. 

King  was  the  acting  manager  of  the  firm  of  M.  King  & 
Co.,  and  the  other  members  of  the  firm  seem  to  have  paid 
little^if  any,  attention  to  its  business. 

About  the  time  of  the  formation  of  the  firm  of  M.  King 
&  Co.  the  bookkeeper  of  the  firm,  by  direction  of  King, 
opened  an  account  on  the  partnership  books  with  King, 
Williamson  &  Co.  which  showed  that  the  firm  was  indebted 
to  King,  Williamson  &  Co.,  the  sum  of  $2,504.42,  which 
amount  seems  to  have  been  owing  for  the  stock  of  goods 
that  M.  King  &  Co.  received  from  King,  Williamson  &  Co. 
At  that  time  there  were  old  outstanding  accounts,  belonging 
to  the  firm  of  King,  Williamson  &  Co.,  and  the  money  col- 
lected on  these  accounts,  seems  to  have  been  credited  to  this 
account  of  King,  Williamson  &  Co.  and  the  money  appro- 
priated by  the  firm  of  M.  King  &  Co.,  amounting  to  several 
thousand  dollars,  was  charged  to  this  account,  but  no 
explanation  of  these  charges  has  been  made,  so  far  as  we 
are  able  to  ascertain  from  the  record. 

The  credit  balance  of  King,  Williamson  &  Co.,  on  the 
books  of  M.  King  &  Co.,  was,  on  January  20, 1896,  $1,324.27, 
for  wliich  the  draft  sued'bn  in  this  case  was  made.  King 
does  not  seem  to  have  been  called  to  testify  in  the  case, 
and  in  consequence  some  things  are  now  left  in  the  dark, 
which  possibly  might  have  been  made  clear  by  his  testi- 
mony. 

No  articles  of  copartnership  of   M.  King  &  Co.  were 
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introdaced  in  evidence,  and  whether  any  existed  is  left  in 
doubt,  as  neither  Patier,  Hessian  or  O'Connell  produced  any, 
while  testifying,  so  that  the  inference  from  the  account 
itself  may  well  be,  that  M.  King  &  Co.,  purchased  the  stock 
of  King,  Williamson  &  Co.,  amounting  to  $2,504.42,  together 
with  the  outstanding  accounts  of  the  latter  firm,  and  that 
the  items  charged  to  the  account  of  King, Williamson  &  Co., 
represented  debts  owing  by  that  firm,  which  were  paid  by 
M.  King  &  Co. 

The  bookkeeper  of  the  firm  of  M.  King  &  Co.  testified 
that  she  rendered  monthly  statements  to  Patier,  Hessian 
and  O'Connell,  which  contained  the  account  in  favor  of 
King,  Williamson  &  Co. 

The  firm  of  King,Williamson  &  Co.,  did  its  banking  busi- 
ness  with  appellant;  and  the  firm  of  M.  King  &  Co.  did  its 
banking  business  with  the  Alexander  County  National  Bank. 

At  the  time  the  firm  of  M.  King  &  Co.  was  formed,  the  firm 
of  King,  Williamson  &  Co.  was  owing  appellant  $2,300;  and 
soon  after  that,  Kin^  drew  checks  on  King  &  Co.'s  account 
in  the  Alexander  County  National  Bank,  to  pay  $1,300  of 
this  indebtedness,  as  it  matured  from  time  to  time,  in  favor 
of  appellant,  which  were  paid  and  applied  on  King,  William- 
son &  Co.'s  indebtedness,  leaving  a  balance  due  appellant, 
consisting  of  two  notes  of  that  firm  for  $500  each.  On  the 
morning  of  January  20,  1896,  King  drew  the  draft  sued  on, 
and  handed  it  to  the  cashier  and  bookkeeper  of  M.  King  & 
Co.,  and  directed  her  to  accept  it  in  the  firm's  name,  which 
was  done,  and  thereupon  King  indorsed  the  draft  in  the 
name  of  King,  Williamson  &  Co.,  and  in  the  afternoon  of 
that  day  took  it  to  appellant's  bank  to^et  it  discounted,  but 
it  then  being  the  close  of  banking  hours,  the  cashier  of  the 
bank  requested  him  to  return  the  next  morning,  which  be 
did,  and  between  half  past  eight  and  nine  o'clock  of  the 
morning  of  January  21st,  appellant's  cashier  discounted  the 
draft  by  surrendering  the  two  $500  notes,  which  the  bank 
held  against  King,  Williamson  &  Co.,  retaining  $2.80  inters 
est,  and  paying  to  King  $321.47  in  money.  During  the  early 
banking  hours  of  the  same  morning  appellant's  cashier  was 


Fourth  District — August  Term,  1898.    247 

City  Nat.  Bank  ▼.  King. 

called  up  by  telephone,  by  appellee  Patier,  who  informed 
the  cashier  that  the  draft  was  fraudulently  issued,  and 
requested  the  cashier  not  to  discount  it.  The  cashier  replied 
he  had  already  discounted  it,  and  that  he  did  not  know  that 
the  firm  of  M.  King  &  Co.  had  dissolved. 

Upon  the  trial,  appellees  Patier,  Hessian  and  O'Connell, 
testified  that  the  $2,504.42,  was  a  fraudulent  entry  on  the 
books,  and  that  their  firm  did  not  owe  King,  Williamson  & 
Co.  that  sum,  but  that  the  item  was  King's  individual  invest- 
ment. They,  however,  seemed  to  know  but  little  about  the 
business  of  M.  King  &  Co.  except  as  to  this  item.  They  seem 
to  have  paid  little  or  no  attention  to  *the  business  of  the 
firm. 

The  notes  of  King,  Williamson  &  Co.,  amounting  to 
$2,300,  held  by  appellant,  were  renewed  several  times,  and 
King  indorsed  the  firm  name  of  M.  King  &  Co.  on  them  as 
further  security,  until  all  of  the  notes  were  paid.  Knowl- 
edge of  these  indorsements  was  denied  by  appellees  Patier, 
Hessian  and  O'Connell. 

Appellant  also  handled  collections  on  M.  King  &  Co.,  in 
doing  which  they  took  M.  King  &  Co.'s  checks  on  the 
Alexander  County  National  Bank,  in  payment  of  the  col- 
lections. 

These  are  substantially  the  facts  of  this  case,  as,  after 
mach  labor,  we  gather  them  from  the  record.  They  are 
probably  all  contained  in  the  "  statement  of  the  case,"  of 
counsel  for  appellant,  in  their  twenty  closely  printed  pages. 

Appellant  requested  the  court  to  instruct  the  jury  to  find 
a  verdict  in  favor  of  the  plaintiflF,  which  was  refused.  It 
then  asked  the  court  to  give  eleven  instructions,  all  of 
which  were  refused.  The  court  then  instrncted  the  jury  to 
find  for  the  defendant,  which  it  did,  and  the  court  rendered 
judgment  against  plaintiff  for  costs,  and  it  appeals,  and 
assigns  for  error  the  taking  of  the  case  from  the  jary. 

Oreen  &  Gilbert,  attorneys  for  appellant.         , 
Being  a  bona  fida  holder,  and  a  "  previous  dealer,"  and 
without  actual  notice  of  dissolution,  the  plaintiff  was  entitled 
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to  recover  and  the  court  should  have  so  instructed  the  jury. 
Camp  V.  Southe^^n  Bk.  &  T.  Co.,  97  Ga.  582;  National  Bank 
V.  Norton,  1  Hill  (N.  Y.),  672;  Vernon  v.  The  Manhattan  Co., 
22  Wend.  (N.  Y.)  183  and  193;  Sibley  v.  Parsons,  93  Mich. 
538;  Eose  v.  Goffield,  53  Md.  18;  Mechanics  Bank  v.  Liv- 
ingston, 33  Barb.  458;  Enapp  v.  Knapp,  51  N.  Y.  Sup.  144. 

Lansden  &  Leek,  attorneys  for  appellees,  Patier,  Hessian 
and  O'Connell. 

Mr.  Justice  Bioelow  delivered  the  opinion  of  the  court. 

Numerous  questions  of  both  law  and  fact,  have  been  ably 
discussed  by  counsel  on  both  sides  of  this  case,  but  we  think 
there  is  only  one  question  necessary  to  be  disposed  of,  with 
the  record  in  its  present  condition,  and  that  is,  did  the  court 
err  in  instructing  the  jury  to  find  for  the  defendants? 

The  evidence  tends  to  show,  that  on  January  20, 1896, 
the  firm  of  M.  King  &  Co.  owed  the  firm  of  King,  William- 
son &  Co.  a  balance  of  $1,324.27,  of  an  account  carried  on 
the  books  of  appellees,  ever  since  that  firm  was  formed,  and 
that  appellees  had  notice  of  that  fact.  It  is  true  that  appel- 
lees contend  that  this  account  was  fraudulent,  but  whether 
it  was  or  not,  was  a  question  of  fact,  to  be  determined  only 
by  a  jury,  and  we  express  no  opinion  as  to  where  the  right 
lies.  But  if  a  jury  should  find  that  this  account  was  just, 
in  fact,  then  the  draft  drawn  by  King,  in  the  name  of 
King,  Williamson  &  Co.,  against  M.  King  &  Co.,  and  its 
acceptance  by  King  in  the  name  of  W.  King  &  Co.,  became 
an  instrument  drawn  and  accepted  for  a  consideration,  to  wit, 
the  payment  of  the  above  named  balance  of  account.  The 
fact  that  King  was  a  member  of  both  firms,  while  a  circum- 
stance to  awaken  the  watchfulness  of  both  court  and  jury, 
by  no  means  shows  that  the  contract  of  acceptance  was 
invalid  for  want  of  delivery,  for  we  see  nothing  invalid  in 
the  facts,  if  facts  they  be,  that  King,  as  partner  of  King, 
Williamson  &  Co.,  drew  the  draft,  and  that  as  a  partner  of 
M.  King  &  Co.  he  accepted  it,  and  that  again  as  partner  of 
King,  Williamson  &  Co.,  he  held  it  as  an  obligation  belong- 
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iag  and  delivered  to  King,  Williamson  &  Co.  It  is  a  mere 
illustration  of  the  fact  that  in  transactions,  the  same  per- 
son may  act  as  agent  for  both  parties,  and  bind  them  by  bis 
acts.  The  firm  of  King,  Williamson  &  Co.  is  not  shown  by 
this  record  to  have  been  dissolved;  it  is  merely  shown  to 
have  ceased  doing  a  particular  business,  in  a  particular 
place,  but  in  what  way  or  manner,  or  for  what  length  of 
time,  is  not  fully  disclosed  by  the  evidence.  So  far  as  shown. 
King's  active  agency  in  this  firm  has  not  been  extinguished. 
If  the  acceptance  was  made  before  the  dissolution  of  M. 
King  &  Co.,  so  that  the  accepted  draft  was  in  the  hands  of 
King  as  a  valid  contract — the  property  of  King,  William- 
son &  Co. — then  the  question  as  to  whether  the  appellant 
was  a  "  former  dealer  "  of  M.  King  &  Co.  or  not,  or  whether 
appellant  did  in  fact  have  actual  notice  of  the  dissolution 
of  the  firm  of  M.  King  &  Co.  when  it  discounted  the  {Iraft, 
can  make  no  difference  in  this  case,  because  King,  William- 
son &  Co.  could  have  sued  M.  King  and  Co.  and  recovered 
under  such  facts,  and  clearly,  King,  Williamson  &  Co.  could 
negotiate  and  sell  the  draft  to  appellant  at  any  time,  and 
appellant  could  stand  on  King,  Williamson  &  Co's.  title  to 
it,  and  would  have  no  need  to  appeal  to  the  laws  and  usages 
of  commercial  pai)er,  for  protection.  If,  however,  the  draft 
was  made  after  M.  King  &  Co.  had  dissolved,  then,  if  appel- 
lant was  a  "former  dealer"  of  the  firm  of  M.  King  &  Co., 
it  must  have  had  actual  notice  of  such  dissolution,  at  the 
time  it  discounted  the  draft.  See  Bates  on  Partnership, 
Sees.  606-607  et  seq. 

Looking  again  at  Tvhat  the  evidence  tends  to  show,  it 
appears  that  King,  Williamson  &  Co.  owed  appellant  $2,300, 
of  which  sum  $1,300  was  paid  by  checks  of  that  amount, 
drawn  by  King,  on  the  account  of  M.  King  &  Co.,  at  the 
Alexander  County  National  Bank.  The  balance  in  two  $500 
notes,  was  renewed  from  time  to  time  by  King,  acting  for 
King,  Williamson  &  Co.,  and  King  likewise  indorsed  several 
times,  the  firm  name  of  M.  King  &  Co.  upon  their  renewal 
notes,  as  intended  guarantors  of  the  notes.  Appellees 
claimed  that  the  indorsements  by  King  were  without  their 
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authority,  but  the  testimony  of  Miss  Kennedy,  the  cashier 
of  M.  King  &  Co.,  and  the  account  of  King,  Williamson  & 
Co.  tends  to  show  that  M.  King  &  Co.  bought,  not  only  the 
goods  of  King,  Williamson  &  Co.,  but  also  the  outstanding 
accounts  of  that  firm,  and  that  claims  against  the  old  firm 
were  paid  by  M.  King  &  Co.,  as  evidenced  by  charges  in  the 
account.  From  this  evidence,  a  jury  might  well  be  war- 
ranted in  finding  that  the  new  firm  took  the  old  firm's  busi- 
ness  as  it  stood;  taking  its  stock  of  goods  and  accounts,  and 
agreeing  to  pay  its  debts.  If  such  were  the  actual  facts, 
then  King  was  certainly  authorized  to  indorse  the  name  of 
M.  King  &  Co.  as  guarantors  of  King,  Williamson  &  Co's. 
notes  to  appellant.  He  could  have  taken  them  up  and 
given  new  notes  in  the  name  of  M.  King  &  Co.,  because  a 
partner  of  a  trading  partnership  is  authorized  to  give  the 
firm's  notes,  and  the  partner  certainly  would  have  the  same 
authority  to  indorse  the  firm's  name  on  commercial  paper, 
when  that  paper  was,  in  substance,  his  firm's  own  debt. 
See  Bates  on  Partnership,  Sees.  341-351.  We  think  these 
questions  of  fact  should  have  been  submitted  to  a  jury,  and 
if  the  jury  had  found  that  the  new  firm  made  this  $2,300 
debt  its  own,  then  King's  several  successive  indorsements 
of  the  old  notes,  ought,  in  law,  to  have  constituted  the  appel- 
lant, a  "  former  dealer  "  with  appellees,  whether  the  other 
partners  knew  about  the  fact  of  the  indorsement  or  not, 
for  they  were  bound  to  know  that  King  had  such  authority 
in  law;  and  under  such  circumstances,  appellant  was  entitled 
to  actual  notice  of  dissolution  of  the  partnership,  at  the  time 
it  discounted  the  draft.  The  cashier  is  shown  to  have  been 
a  subscriber  to  the  papers  in  which  notices  of  dissolution 
were  published,  on  January  20th  and  21st;  he  denies,  how- 
ever, having  read  them,  and  he  denies  that  he  had  informar 
tion  from  any  source,  as  to  the  dissolution  of  M.  King  &  Co. 
Both  questions,  whether  appellant  was  a  "former  dealer" 
and  whether  there  was  actual  notice,  should,  under  the  evi- 
dence as  it  stands,  have  been  submitted  to  the  jury.  See 
Bates  on  Partnership,  Sees.  616-617. 
We  think  the  court  erred  in  taking  the  case  from  the  jury 
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because  there  was  evidence  tending  to  show  that  the  account 
covered  by  the  draft  was  valid;  that  the  draft  sued  on,  was 
in  fact  made  before  dissolution;  that  if  made  after  dissolu- 
tion, then  there  was  evidence  tending  to  show  that  apt)el- 
lant  was  a  "  former  dealer  "  with  the  firm  of  M.  King  &  Co. 
and  therefore  entitled  to  actual  notice  of  the  dissolution  of 
the  partnership,  a  fact  to  be  likewise  passed  upon  by  the 
jury. 

Upon  another  trial,  the  questions  raised  by  appellant's 
counsel  as  to  the  notice  of  defendant's  defense,  and  defend- 
ant's right  to  file  additional  pleas  after  the  trial  had  begun, 
as  well  as  others  argued,  wi^,  doubtless,  be  disposed  of  by 
the  Circuit  Court  in  a  manner  that  will  be  satisfactory  to 
both  sides. 

Because  the  court  erred  in  instructing  the  jury  to  find  a. 
verdict  for  the  defendant,  the  judgment  is  reversed  and  the 
cause  remanded. 


Emma  J.  Kneisley,  by  Elizabeth  Kneisley,  Her  Next 

Friend,  Ida  B.  Kneisley^  and  James  D.  Balier, 

Guardian  of  Ida  B.  and  Emma  J. 

Kneisley^  v.  M,  W,  Weir, 

Assignee. 
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1.  Trust  Funds— JViortYy  When  Mixed  with  Other  JPwnd«.— Where 
the  identity  of  a  trust  fund  is  lost  by  reason  of  its  having  been  mingled 
with  other  funds,  as  against  general  creditors,  the  owners  of  the  fund 
have  no  priority. 

2.  ^^MBr-'Identityofy  When  on  Deposit— Priorities, — It  is  not  neces- 
sary if  the  trust  be  moneys,  that  the  peculiar  coin  or  kind  of  money,  or 
the  individual  pieces,  shall  be  identified,  in  order  to  pursue  it,  but  its 
identity  as  a  fund  must  be  preserved  so  that  it  can  be  distinguished  from 
all  other  money.  So  long  as  it  can  be  identified  as  a  separate  and  inde- 
pendent fund,  distinguishable  from  any  other  fund,  it  can  be  followed. 

8.  Same— PFfc^n  Founds  Can  Be  Followed,— TrusX  funds  can  only  be 
followed  when  they  can  be  clearly  distinguished  from  other  property 
held  by  the  trustee,  or  by  those  representing  him. 

4.  Cestui  Que  Trust— TF/iew  Remitted  to  the  Position  of  a  General 
Creditor.— 'Where  a  trust  fund  which  possesses  aU  the  attributes  of  a 
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separate  and  distinct  identity  has  been  so  mingled  with  other  funds  as  to 
render  its  identification  impossible,  the  cestui  que  trusty  in  the  event  of 
the  insolvency  of  the  trustee,  will  be  remitted  to  the  position  and  rights 
of  a  general  creditor. 

6.  Equitable  Itisss— Identity  of  Property  to  he  Charged.^lt  is  indis- 
pensable to  an  equitable  lien  that  the  property  intended  to  be  charged 
should  be  identified  or  described  with  a  reasonable  degree  of  certainty. 

Tol notary  Assignments.— Proceedings  in  the  County  Court  of  St. 
Clair  County;  the  Hon.  Edward  C.  Roads,  Judge,  presiding.  Finding 
and  judgnient  for  defendants;  error  by  petitioners.  Heard  in  this  court 
at  the  August  term,  189S.    Affirmed.    Opinion  filed  March  10,  1899. 

On  the  12th  of  April,  1889,  James  D.  Baker  was  ap- 
pointed guardian  of  Ida  B.  Kneisley  and  Emma  J.  Kneisley, 
they  being  minors.  He  gave  bontl  with  Louis  Zerwick  and 
Henry  Seiter  as  sureties,  and  took  possession  of  the  fund 
belonging  to  his  wards.  Baker  and  Seiter  were,  at  that 
time,  partners  in  the  banking  business,  under  the  firm  name 
of  H.  Seiter  &  Co. 

Baker  deposited  the  money  of  his  wards  in  the  bank  of  H. 
Seiter  &  Co.,  in  the  name  of  James  D.  Baker,  guardian,  and 
took  a  pass-book,  showing  the  deposit.  Seiter  had  knowl- 
edge of  the  character  of  the  fund.  In  November,  1892, 
Baker  withdrew  from  the  firm,  leaving  the  fund  in  the 
bank,  which  from  that  dq.te  was  conducted  by  Henry  Seiter. 

On  December  10,  1894,  Seiter  made  an  assignment  to 
M.  W.  Weir,  who  qualified  and  is  now  acting  as  assignee. 
He  filed  his  report  in  the  County  Court  as  assignee,  showing 
the  property  received  by  him  and  the  claims  filed  against  it. 
Among  these  claims  was  a  claim  filed  by  Baker,  as  guard- 
ian, for  $2,254.09,  which  was  allowed,  but  was  classified 
with  the  claims  of  the  common  creditors,  and  given  no 
preference  as  a  trust  fund.  To  this  report  of  the  assignee, 
exceptions  were  filed  by  Baker,  as  guardian,  and  by  Emma 
J.  Kneisley,  by  Elizabeth  Kneisley,  her  next  friend,  and  by 
Ida  Kneisley  in  her  own  right,  she  having  attained  her 
majority.  The  point  of  the  exceptions  is  that  the  fund 
should  have  been  classed  as  a  trust  fund,  and  should  have 
been  given  priority  in  payment  over  the  claims  of  general 
creditors.    The  exceptions  were  overruled.    This  ruling  of 
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the  County  Court  is  assigned  as  error  and  is  before  us  for 
review. 

Merrills  &  Moonbyham,  attorneys  for  plaintiffs  in  error, 
contended  tliat  guardian  funds  are  trust  funds  and  that 
guardians  are  trustees.  In  re  William  Steele  et  al.,  65  III. 
324;  Dougherty  v.  Hughes,  165  111.  393. 

Where  one  comes  into  possession  of  trust  funds,  with 
notice  of  the  trust,  he  is  bound  to  execute  the  trust.  Price 
V.  Reeves,  38  Cal.  460;  Sharp  v.  Goodwin,  51  Cal.  219. 

If  a  partner  uses  trust  money  in  the  partnership  business, 
with  the  knowledge  of  the  firm,  the  firm  will  be  liable  and 
must  answer  for  the  breach  of  trust.  Englar  v.  Offutt,  70 
Md.  78;  Ex  parte  Heaton,  Buck.  386;  Stokes  v.  Little,  65 
111.  App.  255;  Lindley  on  Partnership,  5th  £d.,  161. 

WiNKELMANN  &  HoBNER,  attomeys  for  defendant  in 
error. 

A  party  setting  up  a  claim  of  a  specific  lien  upon  the 
goods  of  his  debtor,  in  the  hands  of  an  assignee,  under  an 
assignment  for  the  benefit  of  his  creditors,  must  establish 
bis  riglit  thereto.  The  burden  of  proof  rests  on  him,  and 
not  the  other  creditors,  to  disprove  his  claim.  Union  Trust 
Co.  V.  Trumbull,  137  111.  146. 

The  principle  upon  which  a  trust  fund  is  pursued  and  its 
proceeds  held  subject  to  the  trust,  is,  that  the  trustee  has 
wrongfully,  and  contrary  to  the  intention  of  the  owner, 
converted  it,  and  when  there  has  been  a  commingling  of 
funds,  or  property,  that  it  has  been  done  without  the  consent 
of  the  cestui  qtie  trust. 

If  any  property  in  its  original  state  and  form  is  covered 
by  a  trust  in  favor  of  the  principal,  no  change  of  that  state 
and  form  can  divest  the  property  of  such  trust,  or  give  the 
agent  or  trustee  converting  it,  or  those  who  represent  him 
in  right  (not  being  bona  fide  purchasers),  any  more  valid 
claim  in  respect  to  it  than  they  had  before  such  change. 
It  matters  not  in  the  slightest  degree  into  what  other  form, 
different  from  the  original,  the  change  may  have  been  made 
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for  the  product  of  a  substitate,  for  the  original  thing  still 
follows  the  nature  of  the  thing  itself,  so  long  as  it  can  be. 
ascertained  to  be  such.  Union  Katl.  Bank  of  Chicago  v. 
Qoetz  et  al.,  138  111.  127;  Wetherell  v.  O'Brien,  140  111.  146; 
Mutual  Accident  Ass'n  Co.  v.  Jacobs,  141  III.  261;  Bayor  v. 
Am.  Trust  &  Sav.  Bank,  157  111.  62. 

TcjRNEB  &  Holder,  attorneys  for  the  assignee. 

Mr.  Justice  Wobthington  delivered  the  opinion  of  the 
court. 

There  are  no  doubtful  issues  of  fact  in  this  case.  Baker, 
as  guardian,  with  Seiter  a  surety  on  his  bond,  in  1889,  de- 
posited the  moneys  of  his  wards  in  the  bank  of  H.  Seiter  & 
Co.,  the  firm  being  composed  of  himself  and  of  Henry 
Seiter.  What  the  amount  so  deposited  was  does  not  appear. 
The  funds  of  the  wards  remained  in  said  bank  on  deposit 
until  November,  1892,  when  Baker  withdrew  as  a  partner.. 
From  that  time  they  remained  on  deposit  with  Seiter  until 
the  date  of  his  assignment,  December  10, 1894.  The  evi- 
dence of  the  deposit  was  a  pass-book,  or  a  bank-book,  pre- 
sumably such  as  is  held  by  depositors  who  check  upon  their 
funds  in  bank.  It  is  not  claimed  that  the  fund  was  kept 
separate  and  apart,  or  that  in  any  way  it  can  be  followed 
or  identified.  On  the  contrary,  counsel  for  plaintiffs  in 
error  say  in  their  reply  brief,  "  the  fund  was  mingled  by 
Seiter  and  the  burden  is  upon  him  to  identify  his  own." 

It  was  in  fact  treated  as  the  moneys  of  other  depositors 
were  treated. 

The  law  is  well  settled  by  numerous  decisions  of  the  Su- 
preme Court  of  this  State,  that  where  the  identity  of  a  trust 
fund  is  lost  by  reason  of  its  having  been  mingled  with  other 
funds,  that  as  against  general  creditors,  the  owners  of  the 
fund  have  no  priority. 

If  this  case  was  the  only  one  pending  in  this  court  in- 
volving the  question,  a  brief  reference  to  authorities  is  all 
that  would  be  made.  But  as  there  are  several  cases  in 
which  the  defendant  in  error,  as  assignee,  is  a  party,  and  in 
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which  the  claim  for  priority  of  trust  funds  is  ably  and  per- 
sistently urged,  a  fuller  reference  ma3^  not  be  out  of  place. 

School  Trustees  v.  Kirwin,  25  111.  73,  is  an  early  case  in 
this  State,  and  has  been  frequently  cited  and  followed.  It 
is  in  all  material  points  on  all  fours  with  the  present  case. 
French  was  a  school  treasurer  and  a  clerk  in  the  bank  of 
Sirwin.  He  deposited  school  funds  in  the  bank  in  his  own 
name,  Kirwin  knowing  that  it  was  school  money,  and  that 
French  was  treasurer.  French  died  insolvent.  Kirwin 
died,  and  Henry  Stevens  was  appointed  administrator  of  the 
estate. 

In  a  proceeding  by  bill  filed  by  the  school  trustees  against 
the  administrator  to  have  the  school  money  deposited 
turned  over  to  them,  the  court  decreed  that  a  bag  of  silver 
containing  $275,  and  identified  as  money  deposited  by 
French,  should  be  delivered  to  the  trustees,  but  refused  to 
turn  over  unidentified  money  in  the  hands  of  the  adminis- 
trator. The  court  in  this  ease  says :  "  Kirwin  was  then  a 
voluntary  trustee  of  these  funds.  *  ♦  * 
0  It  is  not  necessary  if  the  trust  be  moneys,  that  the  partic- 
ular coin  or  kind  of  money,  or  the  individual  pieces,  shall 
be  identified,  in  order  to  pursue  it,  but  its  identity  as  a  fund 
must  be  preserved  so  that  it  can  be  distinguished  from  all 
other  money.  So  long  as  it  can  be  followed  as  a  separate 
and  independent  fund,  distinguishable  from  any  other  fund, 
it  can  be  followed.  ♦  *  *  AH  the  monev  found  in  the 
vault  of  the  bank,  at  Kirwin's  death,  *  *  »  was 
$715.45,  none  of  which  was  identified  as  school  funds,  except 
the  $275  in  a  certain  marked  bag.  The  means  of  ascertain- 
ing the  identity  of  this  fund  having  failed,  by  the  money 
having  been  mixed  and  confounded  in  a  general  mass  of 
property  of  the  bank,  of  the  same  description,  the  right  to 
pursue  it  must  also  fail." 

According  to  the  doctrine  laid  down  in  this  decision,  Sei- 

ter,  who  was  a  surety  on  Baker's  bond,  and  a  partner  with 

him  in  the  bank  when  the  money  was  deposited  in  Baker's 

name  as  guardian,  and  after  Baker's  withdrawal  as  a  part- 

.ner  the  sole  owner  of  the  bank,  became  and  was  a  volun- 
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tary  trustee  of  the  fund.  From  1889  to  1894 — live  years — 
the  fund  was  mixed  and  used  with  money  of  the  bank.  The 
test,  then,  as  stated  in  the  Kirwin  case,  accurately  applies. 
This  test  is  approved  in  Clapp  et  al.  v.  Emery,  98  111.  531; 
Kirby,  Ex.,  v.  Wilson,  98  lU.  240;  Union  Nat.  Bank  of  Chi. 
v.  Goetz,  138  111.  135. 

In  this  latter  case  citations  of  decisions  in  other  States  are 
made  affirming  the  same  doctrine,  and  also  a  statement  of 
the  principle  from  Story's  Equity  Jurisprudence.  Summing 
these  up  the  court  says : 

^*  Many  other  cases  might  be  cited,  but  enough  has  been 
shown  to  clearly  indicate  the  line  of  decisions  holding  the 
doctrine  that  trust  funds  can  only  be  followed  when  they 
can  be  clearly  distinguished  from  other  property  held  b^ 
the  trustee,  or  by  tnose  representing  him,  and  that  this 
court  is  fully  committed  to  toat  rule." 

In  Wetherell  v.  O'Brien,  41  111.  App.  142,  the  Appellate 
Court  of  the  First  District  announced  a  different  doctrine 
In  this  opinion,  after  citing  the  Eirvvin  case,  it  is  said : 

"  We  acknowledge  our  obligation  to  follow  the  lead  of  the 
Supreme  Court,  but  where  a  generation  has  passed  during 
which  the  point  has  not  arisen  in  this  State,  and  has  been 
often  elaborately  considered  by  courts  of  the  highest  respecta- 
bility in  other  States,  and  by  them  decided  adversely  to 
early  decisions  in  this  State,  we  feel  at  liberty  to  refer  the 
question  anew  to  our  superiors." 

The  reference  by  appeal  found  in  Wetherell  v.  O'Brien, 
140  111.  151,  resulted  in  a  re-examination  of  the  question,  a 
citation  of  authorities,  a  reversal  of  the  decision  of  the 
Appellate  Court  and  an  adherence  to  the  previous  decisions 
of  the  Supreme  Court.     In  this  case  the  court  say: 

"  When  a  trustee  has  converted  a  trust  fund  into  money 
and  mino:led  it  with  his  other  monevs  so  that  it  can  not  w 
separated  from  the  latter,  the  beneficial  owner  occupies  the 
position  of  a  general  creditor  of  the  estate,  and  can  not  fol- 
low the  fund  into  the  hands  of  an  assignee  for  the  benefit 
of  creditors.  Its  identification  is  a  pre-requisite  to  the  exer- 
cise of  the  right  to  follow  it.  While  it  may  not  be  neces- 
sary to  point  to  the  particular  pieces  of  money,  or  to  the 
particular  bank  bills  that  were  deposited  with  \he  trustee, 
if  the  trust  property  be  money,  j^et  there  must  be  a  preserva^ 
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tion  of  the  distinctness  of  the  trust  fund.  The  means  of 
ascertaining  the  identity  of  the  fund  fails  when  the  money 
has  been  mixed  and  confounded  in  a  general  mass  of  prop- 
erty in  the  bank  of  the  same  description." 

In  Bay  or  v.  American  Trust  &  Savings  Bank,  157  111. 
68,  the  court  say :  *'  It  has  frequently  been  announced  as 
the  law  of  this  State  that  even  in  a  case  where  a  definite 
and  actual  trust  fund  which  possesses  all  the  attributes  of  a 
separate  and  distinct  identity,  has  been  so  mixed  and  mingled 
with  other  funds  as  to  render  identification  impossible,  the 
cestui  qiie  trusty  in  the  event  of  the  insolvency  of  the  trustee, 
is  remitted  to  the  position  and  the  rights  of  a  general  cred- 
itor." Citing  Trustees  of  Schools  v.  Kir  win,  25  III.  73; 
Otis  V.  Gross,  96  111.  612;  Wetherell  v.  O'Brien,  140  111.  146; 
Union  Nat.  Bank  v.  Goetz,  138  111.  127;  Mutual  Accident 
Ass'n  V.  Jacobs,  141  111.  261.  • 

These  cases  are  cited  with  approval  in  Lanterman  v.  Tra- 
vous,  174  111.  465,  affirming  the  same  case  reported  in  73 
111.  App.  670.  The  case  of  Halle  v.  Park  Nat.  Bank,  140 
111.  421,  cited  by  counsel  for  plaintiffs  in  error,  does  not  hold 
differently.  It  is  not  a  case  between  creditors  claiming 
payment  out  of  a  fund  in  the  hands  of  an  assignee,  and  cestui 
que  trust  claiming  priority  of  payment  from  the  same  fund 
when  their  money  is  mingled  with  the  mass  and  can  not  be 
identified. 

The  court  in  this  case  say : 

"  It  need  scarcely  be  said  there  is  no  similarity  between 
this  case  and  National  Bank  v.  Goetz,  School  'Trustees  v. 
Kirwin,  and  Taylor  v.  Turner,  cited  by  plaintiff  in  error. 
Here  was  an  express  trust.  The  fund  is  still  in  the  hands 
of  the  trustee,  ^o  one  is  interested  in  it  except  himself 
and  the  cestui  qtie  trust.  There  is  no  attempt  even  to  enforce 
a  lien  upon  his  general  assets.  He  is  simply  asked  to  pay 
over  the  money  in  discharge  of  his  trust." 

Neither  does  the  case  of  Union  Trust  Co.  v.  Trumbull, 
137    111.  146,  support  the  contention  of  the  plaintiffs  in' 
error.     In  fact  it  recognizes  the  doctrine  of  a   necessary 
identification  in  the  following  words :    *'  The  rule  is  that 
it  is  indispensable  to  an  equitable  lien  that  the  property 
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intended  to  be  charged  should  be  identified  or  described 
with  a  reasonable  degree  of  certainty." 

And  again :  "  It  is  conc^ed,  that  in  order  to  support  an 
equitable  lien  there  must  be  an  ascertainment  and  identifi- 
cation of  the  property  which  is  the  subject  of  the  lien." 

This  case  also  holds  that  the  burden  is  upon  the  party 
claiming  an  equitable  lien  to  prove  the  facts  entitling  it  to 
a  lien,  and  not  upon  others  to  disprove  it. 

There  being  no  identification  of  the  fund  claimed  by 
plaintiff  in  error,  and  it  being  a^^parent  that  it  had  been 
mixed  and  used  with  the  money  of  the  bank,  both  during 
the  partnership  of  Seiter  and  Baker,  and  afterward  while 
the  bank  was  conducted  by  Seiter  alone,  it  follows  that 
there  can  be  no  priority  of  payment  from  the  common  fund 
in  the  hands  of  the  assignee. 

The  County  Court  was  then  right  in  overruling  the  excep- 
tions to  the  assignee's  report  and  its  judgment  is  affirmeil. 


American  Central  Insurance  Go.  v.  Birds  Building  and 

Loan  Association. 

1.  Ivsu^iiSCE— Authority  of  an  Agent  to  Bind  the  Company.— An 
agent  of  an  insurance  company,  whose  authority  is  restricted  to  solicit- 
ing insurance  and  issuing  policies,  has  no  power  to  waive  any  condition 
of  the  policy. 

2.  Same— iVo  Recovery  Without  Proofs  of  Lo««.— Under  a  policy  of 
insurance  requiring  proofs  of  loss,  no  recovery  can  be  had  unless  such 
proofs  are  furnished  pursuant  to  the  conditions  of  the  policy. 

8.  Evidence — Admissible  Under  the  General  /«swe.— A  party  sued  in 
assumpsit  may,  under  the  plea  of  general  issue,  introduce  any  evidence 
showing  that  he  is  not  indebted  to  plaintiff. 

Assnmpsit,  on  a  policy  of  insurance.  Trial  in  the  Circuit  CJourt  of 
Lawrence  County;  the  Hon.  Enoch  E.  Newun,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  August  term,  1898.  Reversed.  Opinion  filed  March  10, 
1899. 


Fourth  District — August  Term,  1898.     259 

Am.  Central  Ins.  Co.  v.  Birds  B.  A;  L.  Ass'n. 


Statement  of  the  Case.— December  5,  1895,  appellant 
executed  a  policy  of  insurance  to  one  James  S.  Benefiel, 
insuring  his  store  building,  situated  oh  Lot  7,  in  Birds'  First 
Addition  to  the  Village  of  Birds,  against  loss  or  damage  by 
fire,  in  a  sum  not  exceeding  $1,000,  for  the  period  of  one 
year.  It  contained  a  clause  as  follows:  "Loss,  if  any, 
payable  to  the  Birds  Building  &  Loan  Association,  as  its 
interest  may  appear." 

Prior  to  the  date  of  the  policy,  and  on  December  20, 
1894,  the  assured  mortgaged  to  appellee  the  east  one-third 
of  said  Lot  7,  to  secure  a  loan  of  $1,000,  made  by  it  to  him, 
payable  according  to  the  rules  and  by-laws  of  the  associa- 
tion. The  mortgage  provided  that  the  mortgagor  should 
keep  the  improvements  on  the  mortgaged  premises  insured 
in  some  responsible  company  for  the  benefit  of  the  associa- 
tion and  deliver  the  policy  to  the  association,  to  be  held  by 
it  as  collateral  security  until  the  loan  was  paid.  The  loss 
was  to  become  payable  within  sixty  days  after  having  been 
ascertained,  and  satisfactory  proofs  of  the  same  required  by 
the  company,  made  by  the  assured,  and  received  at  the  head 
office  in  St.  Louis,  Mo. 

Certain  conditions  of  the  policy  as  to  its  validity  and  the 
payment  of  losses  under  it  are  as  follows : 

"  This  policy  shall  be  void  and  of  no  effect,  if,  without 
notice  to  this  company  and  permission  therefor,  in  writing 
indorsed  thereon,  the  assured  shall  now  have,  or  hereafter 
make  or  procure,  any^  other  insurance,  whether  valid  or  not, 
on  the  property  insured,  or  any  part  thereof  *  *  *  or 
if  the  interest  of  the  assured  oe  other  than  the  entire, 
unconditional  and  sole  ownership  *  *  *  or  if  the  prop- 
erty be  mortgaged,  or  otherwise  incumbered,  or  any  change, 
other  than  by  the  death  of  an  assured,  take  place  in  the 
title,  interest,  location  or  possession. 

"  No  agent  has  power  to  waive  any  condition  of  this  con- 
tract. In  case  of  loss  the  assured  shall  give  immediate 
notice  in  writing  thereof  to  this  company,  and  shall,  within 
thirty  days  after  the  happening  of  such  loss,  render  to  this 
company  a  particular  account  of  said  loss,  under  oath, 
stating  the  other  insurance,  if  any;  giving  copies  of  the 
written  portions  of  all  policies,  whether  valid  or  not,  and 
indorsements  thereon;  the  time,  origin  and  circumstances  of 
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the  fire;  whether  or  not  the  property  for  which  claim  is 
made  was  at  the  time  of  the  fire  locateid  as  set  forth  in  this 
policy;  the  cash  value  of  the  property  insured;  the  amount 
of  loss  or  damage  thereon ;  the  ownership  thereof ;  for  what 
pur|x>se  and  by  whom  the  building  insured  or  containing  the 
property  insured  was  used  at  the  time  of  the  fire;  and  shall 
produce  the  certificate  under  seal  of  a  magistrate,  notary 
public,  or  commissioner  of  deeds  nearest  the  place  of  fire, 
and  not  concerned  in  the  loss  or  related  to  the  assured, 
stating  that  he  has  examined  the  circumstances  attending 
the  loss  and  believes  that  the  assured  has,  without  fraud, 
sustained  loss  on  the  property  to  the  amount  such  officer 
shall  testify.  *  *  *  if  the  loss  sustained  be  upon  the 
building  *  ♦  *  the  assured  shall  furnish  a  duly  verified 
estimate,  in  detail,  of  a  reliable  and  responsible*  builder, 
*  ''^  *  of  the  actual  cash  value  of  the  same  immediately 
before  the  fire." 

The  policy  was  delivered  to  appellee  by  the  assured. 

September  29,  1896,  the  building  was  destroyed  by  fire. 

No  proofs  of  loss  were  ever  made  by  the  assured  or 
appellee. 

Appellee  brought  suit  on  the  policy  against  appellant, 
and  to  its  declaration  defendant  pleaded  the  general  issue 
and  several  special  pleas.  ^ 

The  fourth  plea  alleged  that  after  the  execution  of  the 
policy  and  before  the  loss  the  said  James  S.  Benefiel,  with- 
out notice  to  the  defendant  or  any  permission  from  it,  mort- 
gaged the  property  twice  to  difl^erent  parties,  naming  them, 
giving  the  date  and  amount  of  each  mortgage,  and  when 
and  where  recorded,  and  that  they  were  still  existing  and 
unsatisfied,  etc.  To  this  plea  plaintiff  demurred  ;  the  court 
sustained  the  demurrer  and  defendant  abided  by  the  plea. 
Issues  were  joined  on  the  remaining  pleas ;  the  cause  was 
tried  by  a  jury,  which  returned  a  verdict  for  plaintiff  for 
$679,  the  amount  due  on  plaintiff's  mortgage,  and  the  court, 
after  overruling  defendant's  motion  for  a  new  trial,  as  well 
as  its  motion  in  arrest,  rendered  judgment  on  the  verdict, 
and  the  case  is  here  on  defendant's  appeal. 

Geb  &  Barnrs,  attorneys  for  appellant. 

^^  It  is  a  general  rule  that  under  the  plea  of  the  general 
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issue,  the  defendant  may  prove  any  matter  which  goes  to 
show  that  the  plaintiff  never  had  any  cause  of  action.  So, 
in  an  action  against  an  insurance  company  for  a  loss,  evi- 
dence tending  to  show  a  breach  of  any  of  the  covenants  in 
the  policy  may  be  given  under  the  general  issue."  Wilson 
V.  King,  83  111.  232. 

Martin  &  Lackey  and  J.  C.  Eaoleton,  attorneys  for 
appellee. 

Mr.  Justice  Bioklow  delivered  the  opinion  of  the  court. 

The  first  assignment  of  error  questions  the  correctness  of 
the  ruling  of  the  court  in  sustaining  plaintiff's  demurrer  to 
defendant's  fourth  plea.  To  hold  that  the  court  committed 
no  error  in  sustaining  the  demurrer  will  be  equivalent  to 
holding  that  there  are  two  policies  in  the  one,  each  inde- 
pendent of  the  other  for  all  purposes,  since  the  amount  due 
appellee  on  the  mortgage  to  it  was  much  less  than  the  loss 
covered  by  the  policy.  This  we  understand  is  what  coun- 
sel for  appellee  contend  for,  and  in  support  of  their  con- 
tention cite  Hartford  Fire  Ins,  Co.  v.  Olcott,  97  III.  439. 
That  case  is  not  at  all  like  this,  as  will  be  seen  from  the 
following  paragraph  of  the  policy,  set  out  in  the  opinion  of 
the  court,  viz.:  ^^  It  is  hereby  agreed  that  this  insurance,  as 
to  the  interest  of  the  said  trustee  or  successors  only  therein, 
shall  not  be  invalidated  by  any  act  or  neglect  of  the  mort- 
gagor or  owner  of  the  property  insured,  nor  by  the  occupa- 
tion of  the  premises  for  purposes  more  hazardous  than  are 
permitted  by  this  policy."  The  two  following  paragraphs 
of  the  opinion,  on  page  452,  which  were  copied  from  the 
polic}%  show  that  two  separate  contracts  of  insurance  were 
contemplated  and  made  in  the  policy,  and  that  which  shows 
the  existence  of  two  contracts  in  that  case  is  entirely  lack- 
ing in  this  case.  Nor  can  we  see  anything  in  the  case  of 
Glover  et  al.  v.  Lee,  140  III.  102,  also  cited  by  appellant's 
counsel,  sustaining  their  contention. 

The  fact  that  the  loss  Avas  made  payable  to  appellee  as  its 
interest  might  appear,  did  not  prevent  a  breach  of  condi- 
tion of  the  policy  from  making  it  void  as  to  appellee. 
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Insurance  Co.  v.  Ilaniilton,  use,  etc.,  30  L.  R.  A.  633;  Hock- 
ing et  al.  V.  Insurance  Co.,  39  L.  R.  A.  148.  The  court 
erred  in  sustaining  the  demurrer  to  the  plea. 

The  defendant  offered  to  prove,  under  the  general  issue, 
that  Benefiel,  after  the  date  of  the  policy  and  before  the 
loss  occurred,  had  niortgaged  the  property  to  other  parties 
and  that  the  mortgages  were  still  unpaid ;  but  the  evidence 
was  objected  to  by  plaintiff,  and  the  objection  was  sustained 
by  the  court,  to  which  the  defendant  excepted.  This  evi- 
dence, had  it  been  admitted,  would  have  presented  the 
same  defense  as  set  up  in  the  plea,  and  would  have  made 
the  ruling  on  the  demurrer  harmless  error.  It  is  a  familiar 
rule  that  a  party  sued  in  assumpsit  may,  under  the  plea  of 
general  issue,  introduce  any  evidence  showing  that  he  is  not 
indebted  to  plaintiff.  "Western  Assurance  Co.  v.  Mason,  5 
111.  App.  141;  Wilson  et  al.  v.  King,  83  III.  232.  The  court 
erred  in  excluding  the  offered  evidence. 

No  proofs  of  loss  were  made  by  the  plaintiff,  but  it  was 
averred  in  the  declaration  that  defendant,  by  its  agent, 
waived  them.  To  establish  a  waiver,  plaintiff  called  David 
R.  Fish,  who  was  the  local  agent  of  defendant  to  solicit 
risks  at  Birds,  and  proved  by  him  that  he  issued  the  policy 
to  Benefiel,  and  that  he  had  no  authority  to  do  more  than 
solicit  business  and  issue  policies,  and  had  no  power  or 
authority  to  act  for  the  insurance  company  in  regard  to  the 
loss,  either  as  to  adjusting  it  or  to  change  the  conditions  of 
the  policy;  that  after  the  fire  he  went  to  see  the  premises 
on  his  own  responsibility. 

The  court  then,  against  defendant's  objection,  permitted 
the  plaintiff  to  prove  by  Benefiel  what  Fish  said  about  writ- 
ing the  company,  and  what  it  would  do  about  sending  an 
adjuster,  and  that  he  (Fish)  did  not  think  there  would  be 
any  trouble  about  adjusting  the  loss,  and  that  witness  relied 
on  what  Fish  told  him  in  regard  to  both  losses,  as  he  had  a 
policy  on  his  stock  of  goods,  which  were  also  destroyed; 
that  the  conversations  occurred  within  fifteen  days  after  the 
loss.  To  the  ruling  of  the  court  in  admitting  the  testimony, 
defendant  excepted.  The  object  of  this  and  other  testi- 
mony of  similar  character,  as  is  claimed  by   appellee's 
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counsel,  was  to  show  a  waiver  of  proofs  of  loss  on  the  part 
of  the  insurance  company. 

What  was  said  by  Fish  could  not  bind  the  company. 
The  plaintiff  itself*  had  shown  by  Fish  what  his  entire 
authority  as  agent  of  the  company  was,  and  that  he  could 
not  speak  for  it  and  could  not  bind  it  further  than  as  a 
solicitor  of  risks  and  in  issuing  policies.  Besides,  on  the 
face  of  the  policy,  separated  from  other  clauses,  was  printed 
in  large  letters,  an  entire  clause,  as  follows :  ''iT^?  agent  hi% 
'power  to  waive  amy  condition  of  this  contract?^ 

The  court  erred  in  overruling  defendant's  objection  to  the 
evidence. 

Objection  was  also  made  by  the  defendant  to  the  testimony 
of  the  witness  Wampler,  who  was  a  director  of  the  plaintiff, 
and  whose  testimony  was  of  the  same  character  as  that  of 
Bcnefiel,  but  the  objection  was  overruled  and  defendant 
excepted.  The  court  erred  in  admitting  it.  All  of  the 
so-called  evidence  offered  by  plaintiff,  for  the  purpose  of 
showing  defendant  had  waived  proofs  of  loss,  was  objected 
to  and  exceptions  saved,  and  the  court  erred  in  not  exclud- 
ing it  from  the  jury. 

While  there  was  no  legal  evidence  on  the  part  of  plaintiff 
that  the  defendant  had  waived  proofs  of  loss,  there  was  an 
abundance  of  evidence  on  the  part  of  the  insurance  company 
that  it  had  not  done  so,  and  that,  from  the  very  beginning, 
immediately  after  the  fire,  it  did  not  intend  to  do  anything 
of  the  kind. 

Plaintiff  itself  proved  that  it  had  never  attempted  to 
make  proofs  of  loss. 

Inasmuch  as  what  has  already  been  said  fully  disposes  of 
the  case,  it  is  unnecessary  to  notice  the  other  errors  assigned 
as  to  the  introduction  by  plaintiff  of  other  evidence  claimed 
to  be  improper,  the  giving  and  refusing  of  instructions,  over- 
ruling defendant's  motion  for  a  now  trial,  as  well  as  its 
motion  in  arrest  of  judgment;  but  we  are  not  to  be  under- 
stood as  holding  that  the  case  has  been  tried  on  a  correct 
theory  of  the  law  governing  such  a  contract  as  is  set  out  in 
the  policy. 

The  judgment  is  reversed. 
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We  iBnd  that  no  proofs  of  loss  were  ever  made  or  fur- 
nished by  appellee  to  appellant,  as  provided  in  the  policy,  and 
that  appellant  nevec  waived  the  making  of  them. 

Mr.  Justice  Worthington  :  I  concur  in  the  conclusion 
of  the  court,  but  not  in  all  of  the  reasons  given  for  the  con- 
clusion. 


Nelson   Horrls.  Edward  Morris.  Herbert  Morris  and 

81    2641  ' 

86  861  Frank  E.  Vogel,  Partners,  as  Nelson  Morris 
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103     1372 


&  Co.,  Y.  Howard  A.  Stanfleld, 
by  His  Next  Friend. 


81      264. 
110    »690i 


1.  NEGuaENCK— iVbn-perfomianoe  of  a  Statutory  Duty, —A  gtatute 
commanding  an  act  to  be  done,  creates  an  absolute  duty  to  perform 
such  act,  and  such  duty  does  not  depend  and  is  not  controUed  by  sur- 
rounding circumstances  and  when  such  non-performance  results  in  an 
injury  to  another,  negligence  may  be  presumed  as  a  conclusion  of  law. 

2.  Same — Employment  of  Children  Under  Thirteen, — Where  a  manu- 
facturing company  unlawfully  employs  a  child  under  thirteen  years  of 
age,  and  such  child  is  injured  while  in  such  employment,  the  company 
so  employing  such  child  is  liable  for  such  injury. 

3.  Same — Negligence  in  Law. — ^The  non -performance  of  a  statutory 
duty  resulting  in  a  personal  injury  to  another,  is  negligence  in  law. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Ck>urt  of  St  Clair  County;  the  Hon.  Martin  W.  Sohaeffer,  Judge, 
presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  August  term,  1898.  Affirmed.  Opinion  filed 
March  10,  1899. 

« 

Hakill  &  Borders,  attorne3^s  for  appellants,  contended 
that  the  plaintiff,  although  he  was  a  minor,  by  entering  the 
employ  of  the  defendants,  came  under  the  general  rule  upon 
that  subject  and  took  upon  himself  all  the  natural  and  ordi- 
nary risks  and  perils  incident  to  the  service  in  which  he 
was  engaged,  and  to  the  manner  in  which  it  was  conducted 
^v  the  defendants.  Gartland  v.  Toledo,  W.  &  W.  Ry.  Co., 
67  III.  498. 

Statutes  which  create  liabilities,  where  at  common  law 
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none  existed,  or  which  increase  common  law  liabilities,  are 
as  a  rale  construed  strictly.  In  such  cases  the  newly  created 
liabilities  will  not  be  extended  beyond  the  expressed  pro- 
visions of  the  statute.    Am.  and  £ng.  £ncy.,  Vol.  23,  400. 

Jessf.  M.  Fbeei^  and  Alex.  Flannioan,  attorneys  for 
appellee;  Dill  &  Wildbrhan,  of  counsel. 

The  defendants  are  guilty  of  negligence  in  placing  this 
young  and  inexperienced  boy  to  work  by  the  side  of  this 
uncovered,  unprotected,  dangerous  saw,  and  also  in  failing 
to  instruct  him  as  to  the  dangers  of  the  service  at  this  saw — 
this  boy-trap  and  boy-mairaer — this  dangerous  instrument 
of  destruction.  Norton  v.  Volzke,  158  111.  409;  Herdraan- 
Harrison  Milling  Co.  v.  Spehr,  46  III.  App.  31;  145  111.  334; 
Harris  v.  Shebek,  151  111.  293;  Ames  &  Frost  Co.  v.  Stra- 
churski,  145  111.  197;  Hinckley  v.  Horazdowski,  133  111.  364; 
Verdelly  v.  Gray's  Commercial  Co.,  115  Cal.  523. 

The  defendants  are  guilty  of  negligence  ^^r  86,  or  as  mat- 
ter of  law^  in  employing  this  boy  under  thirteen  years  of 
age,  in  violation  of  the  statute  forbidding  such  employgient. 
R  S.  111.,  1895,  p.  753,  Chap.  48,  Sec.  1-5;  T.  H.  <fe  I.  R.  R. 
Co.  V.  Voelker,  129  III.  555;  Central  R.  &  Ranking  Co.  v. 
Smith,  78  Ga.  697-8;  Western  &  Atlantic  R.  Co.  v.  Young, 
81  Ga.  397;  Queen  v.  Dayton  Coal  &  Iron  Co.,  95  Tenn.  458. 

Mr.  Jcstioe  Worthinoton  delivered  the  opinion  of  the 
court. 

This  is  an  action  by  Howard  A.  Stanfield,  a  minor,  by 
his  father  as  next  friend,  against  defendants,  to  recover  for 
personal  injuries  received  while  in  their  employ  in  their 
slaughtering  establishment  near  East  St.  Louis. 

The  declaration  as  amended  contains  four  counts.  The 
first  alleged  that  the  machine  with  which  plaintiflf  was 
required  to  work  was  an  improperly  and  dangerously  con- 
structed machine;  that  the  saw  set  in  the  table  was  thirteen 
inches  in  diameter,  uncovered  and  unprotected  under  and 
above  the  table;  one-third  of  the  saw  revolved  above  and 
two-thirds  below  the  surface  of  the  table;  that  plaintiff  w^as 
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a  minor,  and  while  exercising  due  care  for  his  own  safety, 
George  Arrabright,  a  servant  of  the  defendants,  caught  one 
hand  of  plaintiff  and  pulled  him  back  against  the  table  in 
the  rear  of  the  plaintiff,  and  plaintiff^s  feet  were  thrust  under 
the  table  and  in  consequence  of  the  improper,  unsafe  and 
dangerous  construction  of  said  machine  and  the  uncovered 
condition  of  the  lower  part  of  the  table,  plaintiff's  feet  were 
brought  under  the  table  in  contact  with  the  saw,  whereby 
he  was  injured. 

The  second  count  is- the  same  as  the  first  with  these  addi- 
tional allegations:  That  it  was  the  duty  of  defendants  to 
furnish  plaintiff  a  safe  place  to  work,  to  instruct  him  as  to 
the  duties  and  dangers  of  his  employment,  and  that  defend- 
ants wrongfully  failed  in  their  duty  in  this  behalf.  That 
the  place  furnished  plaintiff  to  work  was  dangerous  and  haz- 
ardous and  known  to  be  so  to  defendants.  Also  that  it  was 
the  duty  oi^  defendants  to  have  and  keep  in  their  employ 
skillful  servants  to  bring  to  and  run  and  operate  said  machine; 
and  defendants  failed  in  their  duty  in  this  behalf  and  negli- 
gently employed  and  kept  in  their  employ  George  Arm- 
bright,  who  was  unskillful,  unsafe  and  incompetent  to 
successfully  perform  the  duties  required  of  him  in  this 
behalf. 

The  third  count  is  the  same  as  the  first  count*with  this 
addition  :  That  the  plaintiff  was,  on  the  14th  day  of  July, 
1896,  a  minor  under  the  age  of  thirteen  years,  and  of  the  age 
of  twelve  years,  and  the  defendants  prior  to  said  14th  day  of 
July,  contrary  to  the  statute  in  such  case  made  and  pro- 
vided, employed  plaintiff  for  the  space  of  fifteen  days,  and 
wrongfully  placed  and  caused  him  to  work  with  the  said 
sawing  machine. 

The  fourth  count  is  substantially  the  same  as  the  first 
with  this  addition :  It  is  alleged  that  there  was  nothing 
under  or  below  the  surface  of  the  table  to  protect  persons 
from  coming  in  contact  with  the  saw  in  case  they  should 
slip  and  fall  while  working  at  the  machine. 

Defendant  filed  plea  of  not  guilty.  Verdict  and  judgment 
for  the  plaintiff  for  $1,000. 
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The  injury  was  received  on  the  14th  of  July,  1896.  Appel- 
lee had  worked  for  appellants  about  five  weeks.  The  testi- 
mony of  appellee  and  his  parents  and  the  family  record, 
fixes  his  age  at  thirteen  on  August  1,  1896.  For  the  first; 
few  weeks  of  his  employment  he  swept,  ran  errands,  carried! 
messages,  etc.  He  was  then  placed  at  the  saw  table.  His 
duties  were  to  pass  bones  received  from  an  adjacent  table  to 
the  man  at  the  saw  table,  who  sawed  them,  and  appellee  then 
threw  the  pieces  in  barrels  near  by.  On  this  saw  table  there 
was  a  revolving  saw,  twenty-two  inches  in  diameter,  pro- 
jecting seven  inches  above  the  table,  and  nine  inches  below 
it.  The  evidence  conflicts  as  to  the  distance  from  the  edge 
of  the  table  where  appellee  stood  to  the  saw;  witnesses  for 
appellee  stating  it  at  from  five  to  seven  inches,  and  witnesses 
for  appellants  at  thirteen  inches.  This  conflict  arises  upon 
the  issue  as  to  whether  a  strip  or  ^'  shell,"  as  it  is  termed, 
was  put  on  the  edge  of  the  table  before  or  after  the  acci- 
dent. Upon  this  point  the  testimony  of  witnesses  is  squarely 
contradictory. 

To  the  right  and  back  of  the  saw  table,  and  near  to  it,  was 
a  table  referred  to  as  the  "  sinewing"  table,  where  an  em- 
ploye, aged  nineteen,  by  the  name  of  Armbright,  worked, 
taking  the  sinews  from  the  shin  bones  before  they  were 
passed  to  the  saw  table.  Immediately  preceding  the  acci- 
dent, there  appears  to  have  been  some  boy-play  about  which 
the  evidence  is  conflicting,  between  appellee  and  Armbright, 
with  a  strip  of  hide  that  had  come  in  with  the  refuse.  It 
resulted  in  Armbright's  reaching  over  with  his  right  hand 
and  catching  appellee  by  the  right  hand  and  pulling  him 
backward  and  there1)y  throwing  his  feet  up  against  the 
lower  edge  of  the  saw  under  the  table,  whereby  he  was 
injured. 

There  was  no  guard  under  the  table  and  in  front  of  the 
saw.  It  is  in  evidence  that  a  wire  screen  might  be  placed 
there  at  a  nominal  cost,  which  could  be  easily  and  speedily 
removed  when  necessary.  Witnesses  for  appellant  deny 
this.  Under  the  conflicting  evidence  in  this  case  the  find- 
ing of  the  jury  upon  the  allegations  of  care  on  the  part  of 
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appellee  and  of  negligence  on  the  part  of  appellants,  is  con- 
clusive, unless  there  is  error  in  the  rulings  of  the  court. 

The  following  instructions  were  given  at  the  instance  of 
appellee : 

25.  "  The  court  instructs  you  that  if  you  believe  from 
the  evidence  before  you  in  this  case  that  the  defendants 
were  a  firm,  and  were  carrying  on  a  factory  or  manufactur- 
ing establishment,  as  alleged  in  the  plaintiflTs  declaration; 
that  they  employed  the  plaintiff  to  work  in  their  said  fac- 
tory or  manufacturing  establishment  by  the  day,  or  for  a 
longer  period  o/  time  than  one  day,  without  having  been 
first  furnished  with  a  certificate  from  the  board  of  educa- 
tion or  school  directors  of  the  school  district  in  which  the 
plaintiff  then  resided,  authorizing  such  employment;  that  the 
defendants,  after  such  employment,  put  and  placed  the 
plaintiff  to  work  at  the  sawing  machine  mentioned  in  the 
plaintiff's  declaration;  that  the  plaintiff  at  the  time  of  such 
employment  was  under  the  age  of  thirteen  years;  that  the 
plaintiff  was  injured,  as  alleged  in  the  plaintiff's  declaration, 
while  he  was  working  under  such  employment  at  and  with 
the  said  sawing  machine  and  in  such  lactory  or  manufactur- 
ing establishment,  and  while  he  was  under  the  age  of  thir- 
teen years,  and  hy  reason  of  being  so  employed  in  suchfacix)ry 
or  manufacturing  estahlishment^  and  that  the  plaintiff  was, 
at  the  time  he  was  injured  and  immediately  before,  exercis- 
ing all  due  and  ordinary  care  (that  is,  such  reasonable  care 
as  a  child  of  his  age  might  reasonably  be  expected  to  exer- 
cise) for  his  own  safety,  then  you  will  find  the  defendants 
guilty  and  assess  the  plaintiff's  damages  at  such  sum  as  you 
find  from  the  evidence  will  be  a  just  and  reasonable  com- 
pensation for  his  injuries." 

26.  "  The  court  instructs  you  that  if  any  person,  firm  or 
corporation  employs  a  child  under  the  age  of  thirteen  years 
by  the  day,  or  for  a  greater  period  of  time  than  one  day,  in 
any  factory  or  manufacturing  establishment,  without  a  cer- 
tificate issued  by  the  board  of  education  or  the  school 
directors  of  the  school  district  where  such  child  resides, 
authorizing  such  employment,  then  mch  employment  is  an 
act  of  negligence  on  the  part  of  such  firm,  person  or 
corporation  so  employing  such  child,  and  if  such  child  is 
hurt  or  injured  in  such  factory  or  manufacturing  establish- 
ment while  it  is  so  employed,  and  hy  reason  of  being  so 
employed,  and  while  such  child  is  using  all  due  and  ordinary 
care  (that  is,  such  reasonable  care  as  a  child  of  that  age 
might  reasonably  be  expected  to  exercise)  for  its  own  safety, 
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then  the  person,  firm  or  corporation  so  employing  such  child 
is  legally  liable  for  such  injury." 

A  clear  preponderance  of  the  evidence  shows  that  appel- 
lee was  under  thirteen  years  of  age.  It  is  in  evidence  by 
Stein,  foreman  of  appellants,  who  employed  appellee,  that 
both  appellee  and  his  mother  represented  him  to  be  over 
thirteen.  This  is  denied  by  appellee  and  bis  mother.  It 
may  be  said,  however,  that  the  statute  forbidding  the 
employment  of  child  labor,  under  thirteen,  does  not  state 
that  it  shall  be  willfully  or  knowingly  employed.  In  this 
respect  it  is  similar  to  the  statute  forbidding  the  sale  of 
intoxicating  liquors  to  minors,  which  statute  has  been  con- 
strued, and  verdicts  of  guilty  sustained,  although  there  was 
no  proof  of  willfulness  or  of  knowledge  on  the  part  of  the 
accused. 

It  is  insisted  by  appellants  that  these  instructions  took 
from  the  jury  the  question  of  negligence  on  the  part  of 
appellants  if  they  found  from  the  evidence  that  appellee 
was  under  thirteen  years  of  age.  Section  77  of  Chapter  :38 
of  the  Criminal  Code,  declares,  '^  That  it  shall  be  unlawful 
for  any  person,  firm  or  corporation  to  employ  or  hire  any 
child  under  thirteen  years  of  age  except  as  hereinafter  pro- 
vided." The  only  exception  is  when  a  school  board  gives 
a  certificate  that  an  aged  or  infirm  relative  is  dependent  in 
whole  or  in  part  upon  said  child. 

It  is  specifically  enacted  in  section  80  of  said  chapter, 
"  That  no  person,  firm  or  corporation  shall  employ  any  child 
under  the  age  of  thirteen  years,  in  any  store,  factory  or  man- 
ufacturing establishment,  by  the  day,  or  any  period  of  time 
greater  than  one  day,  unless  such  certificate  shall  be  fur- 
nished, nor  shall  he  permit  any  such  child  to  work  in  his 
establishment." 

A  penalty  is  provided  for  the  violation  of  this  statute, 
and  every  day  of  the  employment  of  such  child  is  declared 
to  be  a  separate  offense.  The  purpose  of  this  statute  is 
clearly  to  prevent  the  employment  of  child  labor. 

If  by  reason  of  this  prohibition  the  employment  of  ar 
child  under  thirteen  without  a  certificate  is  negligence  in 
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law,  and  the  injury  occurs  in  consequence  of  such  employ- 
ment, there  is  no  error  in  these  instructions. 

It  was  held  in  the  case  of  T.  H.  &  I.  R.  Co.  v.  Voelker, 
129  111.  555,  that,  '^  A  statute  commanding  an  act  to  be 
done,  creates  an  absolute  duty  to  perform  such  act,  and  the 
duty  of  such  performance  does  not  depend  and  is  not  con- 
trolled by  surrounding  circumstances.  Non-performance 
of  such  statutory  duty,  resulting  in  injui^y  to  another,  may 
therefore  be  presumed  to  be  negligent  ^s  a  conclusion  of 
law." 

To  the  same  effect  is  L.  S.  &  M.  S.  Ry.  Co.  v.  Parker, 
131  111.  560. 

If  the  non-performance  of  a  statutory  duty  resulting  in 
personal  injury  to  another  is  negligence  in  law,  the  doing 
of  something  prohibited  by  statute  resulting  in  personal 
injury  to  another  must  also  be  negligence  in  law.  There  is 
then  no  error  in  stating  in  the  instructions  that  the  em- 
ployment of  a  child  under  the  ago  of  thirteen,  without  a 
certificate  from  a  school  board,  is  negligence. 

If  no  injury  results  from  a  violation  of  a  law,  there  is  of 
course  no  liability  in  personal  damages  on  account  of  the 
violation.  Hence  in  cases  of  failure  to  ring  a  bell,  or  sound 
a  whistle,  or  of  running  a  train  through  an  incorporated 
town  at  a  prohibited  rate  of  speed,  it  is  always  a  question 
of  fact  for  the  jury  to  determine  whether  or  not  such  viola- 
tion of  law  contributed  to  the  injury.  If  it  did,  and  the 
person  injured  was  exercising  due  care,  a  liability  exists. 
If  it  did  not,  a  liability  does  not  exist.  An  examination  of 
the  criticised  instructions  will  show  that  thev  do  not  violate 
either  this  principle  or  its  application  in  trial  by  jury.  Both 
the  25th  and  26th  instructions  make  it  a  condition  of 
recovery  that  the  appellee  was  injured  by  reason  of  the 
violation  of  the  law,  namely  by  reason  of  his  employment 
while  under  thirteen  years  of  age. 

The  conditions  in  the  25th  instruction  are  that  "  if  you 
believe  from  the  evidence  *  *  *  that  the  plaintiff  at  the 
time  of  such  employment  was  under  the  age  of  thirteen 
years;  that  the  plaintiff  was  injured  as  alleged  in   the 
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plaintiff's  declaration  while  he  was  working  under  such 
employment  at  and  with  the  said  sawing  machine  and  in 
SQch  factory  or  manufacturing  establishment,  and  while  he 
was  under  thirteen  years  of  age  and  hy  reason  of  heing 
employed  in  such  factory  or  manufacturing  establish- 
ment," etc. 

The  conditions  in  the  26th  instruction  are,  after  stating 
the  age,  etc :  "  Then  such  employment  is  an  act  of  negli- 
gence on  the  part  of  such  firm,  person  or  corporation  em- 
ploying such  child,  and  if  such  child  is  hurt  or  injured  in 
such  factorv  or  manufacturing  establishment  while  it  is  so 
employed,  and  by  reason  of  its  being  so  employed,"  etc. 

It  will  be  seen  bv  both  of  these  instructions,  that  if  the 
jury  found  for  appellee,  they  must  have  found  as  a  fact  that 
the  injury  was  received  by  reason  of  appellee's  being  em- 
ployed in  appellant's  factory  or  manufacturing  establish- 
ment. In  other  words  they  must  have  found  that  the 
negligence  of  which  appellants  were  guilty  in  violating  the 
law  was  a  contributing  cause  to  appellee's  injury.  In 
determining  this,  they  had  before  them  in  evidence  the  place 
of  employment,  the  character  of  the  work,  the  machinery 
used,  and  all  the  circumstances  and  conditions  attendant. 
All  these  were  proper  for  consideration  in  passing  upon  this 
issue.  The  instructions  are  not  then  open  to  the  objections 
of  appellants  that  the  question  of  negligence  on  their  part 
was  taken  from  the  jury. 

Appellants  state  in  argunient,  that "  it  is  well  settled  that 
if,  subsequent  to  an  original  wrongful  or  negligent  act,  a 
new  cause  intervenes,  of  itself  sufficient  to  stand  as  a  cause 
of  the  injury,  the  former  act  must  be  considered  too  remote, 
unless  the  original  aot  was  in  and  of  itself  a  violation  of 
soine  law  or  ordinance^ 

The  application  they  seek  to  make  of  this  principle  is 
that  the  interference  with  "  appellee  by  Armbright  was  the 
immediate  and  proximate  cause  of  the  injury.  The  excep- 
tion stated  in  the  proposition  of  appellants  entirely  destroys 
its  force  as  applicable  to  this  case.  If  appellee  was  under 
thirteen  years  of  age  and  was  employed  in  appellant's^ 
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factory,  every  day  of  his  employment  was  a  separate  and 
distinct  violation  of  law.  Every  day's  employment  was  in 
legal  eifect  "an  original  act  of  employment.*' 

If  it  was  negligence  to  put  a  boy  under  thirteen  years  of 
age  at  work  in  a  factory  within  a  few  inches  of  an  unpro- 
tected buzz  saw,  any  act  of  negligence  of  a  fellow-servant, 
not  willfully  intended  to  injure  appellee,  that  brought  hira 
in  contact  with  the  saw, was  a  concurrent  act  of  negligence. 
Such  act  may  have  been  the  immediate  intervening  cause, 
but  the  unlawful  employment  continuing,  was,  in  combina- 
tion with  the  intervening  act,  a  proximate  cause  of  the 
injury. 

It  is  said  in  Pullman  Palace  Car  Co.  v.  Laack,  143  111. 
261: 

**An  intervening  efficient  cause  is  a  new  and  independ- 
ent force  which  breaks  the  casual  connection-  between  the 
,    original  wrong  and  the  injury,  and  itself  becomes  the  direct 
and  immediate,  that  is,  the  proximate,  cause  of  an  injur3\" 

In  this  case  the  intervening  cause  did  not  break  '*  the 
casual  connection  between  the  original  wrong  and  the 
injury." 

It  is  further  said  in  the  case  just  cited,  the  test  is: 

"  Was  it  a  new  and  independent  force,  acting  in  and  of 
itself  in  causing  the  injury,  and  superseding  the  oris^inal 
wrong  complained  of  so  as  to  make  it  remote  m  the  chain  of 
causation  ?  Itmust  be  manifest  from  this  definition,  that  the 
ne^li^ence  of  the  fellow-servants,  whether  it  be  treated  as 
creating  a  condition,  merely,  or  as  a  cause,  was  not  such  an 
intervening  efficient  cause  as  to  break  the  casual  connection 
between  the  negligence  of  appellant  and  the  injury.  The 
destructive  agency  set  in  motion  bv  the  negligence  of  the 
appellant  increased  in  extent  by  tne  flow  of  burning  oil, 
igniting  whatever  was  in  its  way  that  was  combustible. 
This  followed  as  a  natural  and  inevitable  sequence.  *  * 
It  therefore  required  the  combined  negligence  of  appellant 
and  the  fellow-servant  to  produce  the  conditions  resulting 
in  appellee's  injury. 

It  IS  well  settled  that  when  the  injury  is  the  result  of  the 
negligence  of  the  defendant  and  that  of  a  third  person, 
*  *  *  the  plaintiff  may  recover  if  the  negligence  of  the 
defendant  was  an  efficient  cause  of  the  injury.    *    *    *    In 
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such  case,  the  negligence  of  two  independent  persons  result- 
ing in  an  injur\^  to  a  third,  where  neither  is  suHicient  within 
itself,  both  are  to  be  treated  in  combination  as  the  proxi- 
mate cause  of  the  injury.  An  efficient  cause  is  simply  the 
working  cause,  or  that  cause  which  produces  effects  or 
iiesults,  and  a  proximate  cause  is  that  which  stands  next  in 
relation  to  the  effect — not  necessary  in  time  or  space,  but 
in  casual  relation.  *  *  ^*  It  is  a  familiar  principle  that 
where  the  negligence  of  two  is,  in  combination,  the  prox- 
imate cause  of  an  injury,  either  or  both  may  be  held 
responsible  for  the  consequences  resulting  from  their  com- 
bined negligence." 

To  the  same  effect  is  C..&  N.  W.  By.  Co.  v.  Gillison,  173 
111.  270. 

It  is  contended  that  appellants  are  not  liable,  for  the 
reason  that  if  the  machinery  was  unsafe  on  account  of  the 
saw's  not  being  screened  under  the  table, that  the  dangerous 
character  of  such  a  condition  was  apparent  to  appellee,  and 
that,  continuing  to  work  at  the  table  knowing  the  danger, 
he  can  not  recover.  It  is  also  claimed  that  the  twenty-fifth 
and  twenty-sixth  instructions  require  a  higher  degree  of 
care  on  the  part  of  th©  master  in  furnishing  minors  machin- 
ery than  the  law  requires;  and  that  the  jury  was  not 
informed  how  much  greater  care  was  required. 

We  find  no  error  in  this  respect.  Greater  care  on  the 
part  of  employers  is  required  when  the  young  and  inexperi- 
enced are  exposed  to  dangerous  machinery.  They  can  not 
be  expected  to  see  and  appreciate  dangers  that  older  and 
experienced  persons  would  see.  The  degree  of  care  required 
is  for  the  jury  to  determine  from  the  evidence  in  the  case. 
Herdmann-Harrison  Milling  Co.  v.  Spehr,  46  111.  App.  31; 
145  111.  333;  Norton  v.  Volzke,  1.58  111.  408;  Hinckley  v. 
Hora«dowsky,  133  111.  364. 

It  is  assigned  for  error  that  the  court  erred  in  allowing 
the  witness  Jimmeson  to  give  an  opinion  as  an  expert  that 
the  saw  was  not  safe,  and  that  it  could  have  been  made  safe 
by  placing  a  w^ire  screen  that  would  have  cost  but  a  trifle, 
probably  two  dollars  and  a  half.  The  table  itself  appears 
to  have  been  before  the  jury  for  inspection.     There  was 
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nothing  intricate  about  it,  and  if,  in  the  conflict  of  evidence, 
the  jury  believed  that  it  was  then  in  the  same  condition  as 
when  the  accident  occurred,  we  fail  to  see  why  they  were 
not  as  competent  to  determine  its  character  as  safe  or 
dangerous  as  an  expert.  The  admission  of  expert  testimony 
upon  this  point  we  think  was  error. 

But  if  error,  it  is  not  under  all  the  conditions  of  the  case 
reversible  error.  It  is  apparent  that  if  the  distance  from 
the  edge  of  the  table  to  the  saw  was  only  five  or  six  inches, 
and  the  saw  projected  nine  inches  under  the  table  and  was 
unscreened,  that  it  was  not  safe,  with  a  boy  of  twelve  years 
standing  by  its  side.  As  bearing  upon  the  question  of  ap- 
pellants' negligence,  we  see  no  impropriety  in  allowing  an 
expert  to  state  that  it  could  be  made  safe  at  a  trifling 
expense,  and  to  state  how.  It  may  be  said,  too,  that  appel* 
lants  introduced  expert  evidence  to  show  that  it  was  safe 
in  the  condition  they  claimed  it  to  have  been,  and  that  a 
guard  or  screen  would  have  been  impractical. 

Upon  a  review  of  the  whole  case  we  find  no  substantial 
error. 

The  judgment  of  the  Circuit  Court  is  therefore  affirmed. 


J.  A.  Hamilton  t.  Elizabeth  Wells^  Adm'x. 

1.  Partnership— DtMoZtt^ton  hy  Death^Sale  of  Assets  by  Admin- 
istrator. — The  death  of*a  member  of  a  partnership  operates  as  a  dissolu- 
tion of  the  firm,  and  where  the  surviving  partner  omits  to  assert  his 
right  to  settle  its  affairs,  an  assignment  of  the  assets  of  the  deceased 
partner  in  the  firm,  by  his  administrator  to  his  surviving  partner,  is 
sufficient  to  transfer  whatever  interest  such  deceased  partner  had  in  the 
assets  of  the  firm  at  the  time  of  his  death. 

Claim  in  Probate,— Trial  in  the  Circuit  Court  of  St  Clair  County,  on 
appeal  from  the  County  Court;  the  Hon.  Wiluam  Hartnell,  Judge, 
presiding.  Finding  and  judgment  for  defendant;  appeal  by  claimant. 
Heard  in  this  court  at  the  August  term,  1898.  Affirmed.  Opinion  filed 
March  10,  1899. 
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TuKNER  &  Holder  and  Geo.  W.  Wall,  attorneys  for  ap- 
pellant. 

There  is  no  presumption  that  a  debt  secreted  by  the 
partner  owing  it  and  unknown  to  the  purchasiitg  partner,  is 
satisfied  by  a  sale  of  the  partner  owing  it.  Clark  v,  Carr, 
45  111.  App.  479;  Jones  v.  Bliss,  45  111.  143. 

Such  a  transfer  or  settlement,  however,  must  be  deemed 
to  have  l>een  made  upon  the  supposition  that  the  books 
were  correct,  if  the  selling  partner  has  improperly  balanced 
a  charge  against  him  by  an  erroneous  credit,  therefore  the 
buyer  is  entitled  to  recover  the  amount.  Vol.  17,  Am.  & 
Eng.  En.  of  Law,  page  1110. 

It  is  enough  .to  say  that  fraud  vitiates  all  settlements. 
Hopkins  v.  Watt,  13  111.  298;  McAuley  v.  Cooley  (Neb.), 
63  N.  W  Rep.  871;  Branch  v.  Cooper  (Ga.),  9  S.  E.  Rep.  130. 

Dill  &  Wilderman,  M.  W.  Weir,  M.  McMurdo,  and 
Snyder  &  MoMurdo,  attorneys  for  appellee. 

A  sale  by  one  partner  to  another  of  his  entire  interest, 
including  all  the  assets,  accounts,  credits,  etc.,  being  merely 
a  sale  of  the  balance  after  all  debts  are  paid,  extinguishes 
all  accounts  standing  upon  the  books  against  the  seller,  as 
well  as  all  claims  in  his  favor  against  the  firm,  because  it 
raises  a  presumption  well  nigh,  if  not  entirely,  conclusive 
of  a  settlement.  Am.  &  Eng.  Ency.  of  Law,  Vol.  17,  p. 
1109;  Norman  v.  Hudleston,  64  111.  11;  Hattenhauer.  v. 
Adamick,  70  111.  App.  602;  Over  v.  Hetherington,  66  Ind. 
365;  Thompson  v.  Lowe,  111  Ind.  272;  Baldwin  v.  Bald,  48 
N.  Y.  673. 

When  a  firm  or  partnership  is  dissolved  by  the  retire- 
ment of  a  member,  and  the  remaining  members  carry  on 
the  business,  that  fact  does  not,  as  between  the  remaining 
and  the  retiring  members,  continue  the  old  firm,  but  the 
remaining  members  then  constitute  a  new  firm.  Lindley 
on  Partnership"  (Ewell's  Ed.),  side  p.  113;  3  Kent's  Coiti., 
side  p.  63. 

Mr.  JusnoB  Bigelow  delivered  the  opinion  of  the  court. 
September  1,   1879,  J.  C.  Hamilton,  William  Kunze,  J, 
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H.  Hamilton,  A.  J.  Meek  and  A.  H.  Wells,  formed  a  co- 
partnership under  the  firm  name  of  '^  Uamilton,  Kunze  & 
Co.,"  for  the  purpose  of  doing  a  banking  business  at  Ma- 
rissa  in  St.' Clair  county.  The  capital  of  the  firm  was 
$6,000,  of  which  J.  C.  Hamilton  and  William  Kunze  con- 
tributed $1,500  each,  and  the  remaining  partners  con- 
tributed $1,000  each.  The  bank  was  called  "The  Bank  of 
Marissa."  March  22,  1884,  J.  H.  Hamilton  sold  his  interest 
in  the  firm  to  A.  H.  Wells;  April  1,  1886,  William  Kunze 
sold  his  interest  in  the  firm  to  A.  H.  Wells;  January  2, 
1891,  A.  J.  Meek  sold  his  interest  in  the  firm  to  .A.  H. 
Wells,  and  on  December  1, 1894,  J.  C.  Hamilton  sold  his  in- 
terest in  the  firm  to  appellant,  when  the  firm  name  became 
**  Hamilton  &  Wells."  A.  H.  Wells  was  cashier  of  the 
bank  and  kept  the  books  of  the  several  firms  from  the 
organization  of  the  first  copartnership,  until  about  seven 
months  prior  to  his  death,  when  appellant  took  charge  of 
the  bank  books  and  the  business  of  the  bank. 

On  June  25,  1895,  Wells  died  intestate  and  appellee  (his 
widow)  was  appointed  administratrix  of  his  estate;  and 
on  the  26th  of  September,  1895,  she,  as  such  administratrix, 
sold  the  interest  of  the  estate  in  the  late  firm  of  "  Hamilton 
&  Wells  "  to  appellant,  and  executed  to  him  the  following 
assignment  of  such  interest,  viz. : 

"  Know  all  men  by  these  presents  :  That  T,  Elizabeth  J. 
Wells,  as  administratrix  of  the  estate  of  Albert  H.  Wells, 
deceased,  for  value  received,  do  hereby  sell,  assign  and 
transfer  to  J.  A.  Hamilton,  of  Marissa,  111.,  all  the  interest 
in  the  firm  of  Hamilton  &  Wells,  bankers,  of  Marissa,  III., 
that  Albert  H.  Wells,  now  deceased,  had  in  said  firm  at  the 
time  of  his  death;  the  said  sale  to  include  the  debts  due  the 
said  firm,  as  shown  by  the  books  and  papers  of  said  firm, 
except  the  interest  of  the  said  firm  in  certain  notes 
enumerated  and  described  in  a  schedule  thereof,  hereunto 
annexed,  marked  "Schedule  A;"  also  except  certain  other 
notes  enumerated  and  described  in  a  schedule  thereof  here- 
unto annexed,  marked  "Schedule  B;"  and  also  except  the 
sum  of  $411.02,  which  it  is  claimed  by  J.  A.  Hamilton  may 
belong  to  J.  H.  Hamilton  and  William  Kunze,  but  which 
amount,  it  is  insisted  by  the  undersigned  administratrix  of 
said  estate,  belongs  to  the  said  estate,  which  said  sum  is  to 
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be  held  in  trust  by  J.  A.  Hamilton,  to  be  delivered  to  the 
undersigned  as  administratrix  aforesaid,  on  or  before  the 
6th  day  of  July,  1897,  with  interest  on  said  sum  at  the  rate 
of  three  per  cent  per  annum;  provided  the  said  J.  H. 
Hamilton  and  William  Kunze  do  not  establish  their  claim 
to  said  sum  according  to  law. 

It  is  a  part  of  the  consideration  of  this  sale  and  assign- 
ment, that  the  said  J.  A.  Hamilton  assumes  the  payment  of 
all  obligations,  debts  and  liabilities  of  the  said  firm  of 
Hamilton  &  Wells  that  the  books  and  papers  of  said  firm 
may  show,  or  that  may  be  known  to  exist  from  any  other 
source  of  information  at  the  date  of  the  delivery  of  this 
assignment  to  the  said  J.  A.  Hamilton,  and  that  the  estate 
of  Albert  H.  Wells,  deceased,  shall  be  and  is  hereby  dis- 
charged from  all  liability  to  pay  the  obligations,  debts  and 
liabilities  of  the  said  firm  of  Hamilton  &  Wells,  bankers, 
that  the  books  and  papers  of  said  firm  may  show  or  that 
may  be  known  at  the  delivery  of  this  assignment  to  the 
said  J.  A.  Hamilton.  As  to  other  liabilities,  if  any,  the 
said  J.  A.  Hamilton  is  only  to  pay  his  proper  share. 
'  Witness  my  hand  and  seal  this  26th  day  of  September 
A.  D.  1895. 

Elizabeth  J.  Wells,     [Seal.] 
As  Administratriic  of  the  Estate  of  Albert  H.  Wells 
(deceased). 

Appellant's  counsel  in  their  "  statement "  of  the  case  say : 

"  The  books  showed  that  A.  H.  Wells  owed  the  firm 
$4,819.24.  The  appellant  filed  his  claim  against  said  estate 
in  the  County  Court  to  recover  the  indebtedness  which  A.  H. 
Wells,  deceased,  owed  the  bank  at  the  time  of  his  death." 

No  claim  is  abstracted  and  none  appears  in  the  record. 
Nor  does  the  record  show  any  account  of  the  "  Bank  of 
Marissa,"  or  either  of  the  firms,  with  A.  H.  Wells. 

From  the  organization  of  the  first  firm  until  the  death  of 
A.  H.  Wells  there  had  been  five  distinct  firms,  and  the 
books  of  the  prior  firm  or  firms  seem  to  have  been  turned 
over  to  the  succeeding  firm,  and  among  the  books  was  one 
called  the  "Certificate  Register,"  in  which  entries  were 
made  of  moneys  deposited,  for  which  certificates  of  deposit 
had  been  issued.  This  register,  from  November  2,  1883, 
to  March  23,  1893  (both  dates  inclusive),  it  appears  was 
kept  by  Wells,  and  of  the  certificates  issued  at  and  between 
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these  dates  appellant  produced  eighteen,  aggregating  in 
amount  $4,573.60.  Appellant  then  introduced  evidence 
showing  that  the  moneys  received  for  these  certificates  had 
not  been  charged  to  the  bank  on  its  *'  daily  balance "  or 
"cash  book."  To  this  $4,573.60  appellant  seems  to  have 
added  $345.64,  swelling  the  sum  to  $4,819.24,  and  claims 
this  latter  sum  is  the  shortage  of  Wells,  as  shown  by  the 
books  of  the  bank,  and  this  seems  to  be  the  amount  he  seeks 
to  recover  from  deceased's  estate  under  that  part  of  the 
assignment  embraced  in  the  following  words,  which  his 
counsel  have  selected  out  and  italicized,  viz.:  "  The  said 
sale  to  include  the  debts  due  the  said  firm  as  shown  by  the 
books  and  papers  of  said  firm."  It  does  not  appear  when 
or  by  what  firm  nine  of  the  eighteen  certificates  were  paid. 

It  appears  that  at  times  the  cash  on  hand  overran 
the  amount  as  shown  bv  the  dailv  balance  book,  the  excess 
at  one  time  being  upwards  of  $2,700,  and  there  is  no 
satisfactory  explanation  as  to  where  this  cash  came  from. 

The  books  and  papers  of  the  firm  of  Hamilton  &  Wells 
offered  in  evidence  did  not  show  Wells  was  indebted  to  the 
firm  in  any  sum  whatever.  The  books  and  papers  of  other 
firms  oflfered  in  evidence  may  have  tended  to  show  that  he 
had  used  money-  belonging  to  such  firms  that  he  should 
have  accounted  for  to  them,  but  whether  he  had  accoimted 
for  it  or  not  does  not  affect  this  case,  so  far  as  we  can  see, 
as  there  is  no  evidence.in  thereeord  showing  on  what  terms 
all  of  the  original  partners  except  Wells  sold  their  interests. 

What  the  Wells  interest  in  the  firm  really  was  could  only 
have  been  ascertained  by  a  settlement  of  the  firm  affairs,  and 
this,  under  the  law,  appellant,  assurvi  ving  partner,  was  bound 
to  do;  but  the  evidence  shows  that  he  did  not  want  to  settle 
the  partnership  affairs  in  that  way,  and  insisted  upon  a 
purchase  of  the  interest  of  the  estate. 

It  appears  that  appellant  had  access  to  the  books  of  the 
preceding  firms,  as  well  as  those  of  his  own  firm,  and  had 
run  the  bank  about  ten  months  before  he  made  the  purchase, 
so  it  must  be  held  that  he  purchased  with  "  his  eyes  open  " 
and  upon  his  own  judgment  of  the  value  of  what  he  was 
buying. 
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To  construe  the  language  of  the  assignment,  as  contended 
for  by  counsel  for  appellant,  would  be  in  effect  to  hold  that 
appellee  sold  a  claim  that  the  estate  held  ac^ainst  itself. 
The  fallacy  in  the  reasoning  that  leads  to  such  an  absurd 
conclusion  lies  in  the  assumption  that  the  '^Bank  of 
Marissa  "  was  a  separate  legal  entity  from  the  two  persons 
composing  the  firm  of  "  Hamilton  &  Wells,"  when  it  was 
neither  more  nor  less  than  an  alias  firm  name,  for  that  and 
the  preceding  firms. 

We  must  hold  that  appellant  took  by  the  assignment 
whatever  interest  his  copartners  owned  in  the  assets  of  the 
firm  at  the  time  of  his  death  (excepting,  however,  what  was 
reserved)  and  no  more,  and  that  the  claim  sought  to  be 
probated  against  deceased's  estate  was  not  a  debt  due  the 
firm  of  Hamilton  &  Wells. 

The  Circuit  Court  held  as  a  proposition  of  law  that 
neither  that  court  nor  the  County  Court  had  the  jurisdic- 
tion of  the  case,  and  yet  the  court  rendered  judgment  dis- 
allowing the  claim,  which  of  course,  nullified  its  holding, 
and  as  the  judgment  is  right,  it  will  be  affirmed. 
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1.  Statutes — What  to  he  Liberally  Con«ffn«?d.— Statutes  providing 
for  the  health  and  safety  of  persons  employed  in  coal  mines  are  to  be 
liberally  construed  for  effectuating  the  purposes  of  their  enactment. 
They  are  not  to  be  defeated  by  narrow  and  forced  constructions. 

2.  Same— TVAa^  is  a  WiUful  Violation  of  the  Mining  Act.— A  willful 
violation  of  the  act  providing  for  the  health  and  safety  of  persons  em- 
ployed in  coal  mines  is  any  violation  of  its  provisions,  knowingly  and 
deliberately  committed. 

8.  Ordinary  Care— By  Persons  Injured  in  Coal  Mines.— Where  a 
person  is  injured  by  reason  of  a  failure  of  a  mine  proprietor  to  comply 
with  the  provisions  of  the  act  providing  for  the  health  and  safety  of 
persons  employed  in  coal  mines,  it  is  not  necessary  for  him  to  show  that 
he  was  in  the  exercise  of  ordinary  care,  as  in  cases  for  pei-sonai  injuries 
arising  from  negligence. 

Trespass  on  the  Case,  for  personal  injuries  received  in  a  coal  mine. 
Trial  in  the  Circuit  Court  of  Williamson  County;  tlie-  Hon.  Oliver  A. 
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Habker,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal 
by  defendant  Heard  in  this  court  at  the  August  term,  1B98.  Affirmed. 
Opinion  filed  March  10,  1899. 

Clemens  &  Warder  and  W.  W.  Barr,  attorneys  for 
appellant. 

Under  the  statute  on  railroads  respecting  fencing  track, 
after  the  road  has  been  in  operation  six  months,  where  a 
party  sues  for  stock  killed,  if  the  liability  is  predicated  on  the 
failare  to  fence,  it  must  be  averred  and  proven  on  the  trial 
that  the  track  was  not  fenced  and  that  the  road  had  been 
in  operation  six  months  prior  to  the  injury  to  the  stock, 
otherwise  a  conviction  can  not  be  sustained.  Galena,  etc., 
R.  R  Co.  V.  Sumner,  24  III.  631 ;  O.  &  M.  K.  R.  Co.  v.  Mei- 
senheimer,  27  111.  30:  O.  &  M.  R.  R.  Co.  v.  Jones,  27  111.  41; 
Wabash,  etc.,  R.  R.  Co.  v.  Neikirk,  13  111.  App.  387;  Toledo, 
etc.,  R.  R.  Co.  V.  Darst,  51  111.  365;  Toledo,  etc.,  R.  R.  Co. 
v.  Miller,  45  111.  42;  Chicago,  etc.,  R.  R.  Co.  v.  Taylor,  40 
111.  280;  Duggan  v.  P.  D.  &  E.  R.  R.  Co.,  42  111.  App.  536. 

'^  It  is  an  essential  element  to  the  right  of  action  in  all 
cases,  the  plaintiff,  or  party  injured,  must  himself  exercise 
ordinary  care,  such  as  a  reasonably  prudent  person  will 
always  adopt  for  the  security  of  his  personal  property." 
And  the  court,  in  support  of  the  doctrine  announced,  cites : 
0.,  B.  &  Q.  R.  R.  Co.  V.  Lee,  60  111.  501;  C.  &  A.  R.  R  Co. 
V.  Gretzner,  46  111.  75;  C,  B.  &  Q.  R.  R.  Co.  v.  Van  Patten, 
64  111.  510. 

The  law  requires  the  employer  to  use  reasonable  care  and 
diligence  in  providing  suitable  and  safe  machinery  and 
appliances  for  the  use  of  those  engaged  in  his  service,  but, 
if  the  employer  fails  in  this  regard,  when  the  employe  dis- 
covers that  the  machinery  or  appliavuces  are  unfit  for  use,  or 
dangerous  or  insufiicient,  it  is  his  duty  to  quit  the  service 
of  the  employer,  but  if  ho  remains,  he  does  so  at  his  own 
risk.  Pittsburg  Bridge  Co.  v.  Walker,  170  111.  550;  Penn- 
sylvania Co.  V.  Lynch,  90  III.  333;  Chicago  &  Alton  R.  R. 
Co.  V.  Scanlan,  170  III.  106;  Missouri  Furnace  Co.  v.  Abend, 
107  III.  44;  Simmons  v.  Chicago  &  Tomah  R.  R.  Co.,  110 
III.  340. 
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Duncan  &  Rhea,  attorneys  for  appellee. 

The  allegation  that  the  defendant  negligently  violated  this 
statute  would  have  to  be  followed  by  the  further  allegation 
and  proof  that  the  plaintiff  was  in  the  exercise  of  due  care 
for  his  safety  or  the  declaration  would  be  insufficient,  and 
the  plana tiflTs  recovery  defeated.  But  when  the  allega- 
tions and  proofs  show  a  willful  violation  of  the  statute 
and  an  injury  resulting  from  such  willful  violation,  all  the 
authorities  on  this  statute  are  to  the  effect  that  contributorv 
negligence  is  not  a  defense.  Catlett  et  al.  v.  Young,  38  111. 
App.  19S;  The  Illinois  Fuel  Co.  v.  Parsons,  38  111.  App.  182; 
Hawley  v.  Dailey,  13  111.  App.  391;  The  Girard  Coal  Co.  v. 
Wiggins  et  al.,  5^  III  App.  69;  Muddy  Valley  Mining  & 
Manufacturing  Co.  v.  Phillips,  39  III.  App.  376;  Litchlield 
Coal  Co.  V.  Taylor,  81  111.  590;  Bartlett  Coal  ife  Mining  Co. 
V.  Roach  et  al..  68  III.  174;  Wesley  City  Coal  Co.  v.  Healer, 
84  111.  126;  Niantio  Coal  &  Mining  Co.  v.  Leonard,  126  III. 
216. 

Where  an  action  is  brought  to  recover  for  an  injury 
resulting  from  the  negligence  of  another,  which  is  not 
wanton  or  willful,  it  is  an  essential  element  to  a  recovery 
that  the  plaintiff  must  have  exercised  ordinary  care  to  avoid 
the  injury,  but,  as  we  understand  the  authorities,  where  the 
injury  has  been  willfully  inflicted,  an  action  may  be  main- 
tained, although  the  plaintiff  may  not  have  been  free  from 
negligence.  Litchfield  Coal  Co.  v. "Taylor,  81  111.  590; 
Tonawanda  Railroad  Company  v.  Munger,  5  Denio,  255; 
Shearman  &  Redfield  on  Negligence,  Sec.  37;  Sanford  v. 
Eighth  Ave.  R.  Co.,  23  N.  Y.  343;  Illinois  Central  R.  Co. 
V.  Godfrey,  71  111.  600;  C,  B.  &  Q.  R.  Co.  v.  Lee,  68  111.  576. 

The  principle  of  the  responsibility  of  the  willful  wrong- 
doer for  all  the  consequences  of  his  conduct  is  really  an  old 
one.  The  negligence  of  one  person  in  carelessly  exposing 
himself  to  danger  is  no  excuse  for  another  who  willfully 
inflicts  an  injury  upon  him.  111.  Central  R.  R.  Co.  v.  Wren, 
43  111.  78;  St.  l!,  A.  &  T.  H.  R.  R.  Co.  v.  Todd,  36  III.  409;  I. 
&  St.  L.  R.  R.  Co.  V.  Galbreath,  63  111.  437;  C.  &  A.  R.  R. 
Co.  V.  O'Neil,  172  111.  527. 
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Mr.  Justice  Wobthinoton  delivered  the  opinion  of  the 
court. 

This  is  an  action  on  the  case  for  damages  alleged  to  have 
been  sustained  by  appellee  by  reason  of  a  willful  violation 
by  appellant  of  certain  provisions  of  Sec.  3  of  Chap.  93, 
Vol.  2,  Starr  &  Curtis'  Statutes.  The  provisions  of  the 
statute  pertinent  to  the  case  are  as  follows : 

Sec.  3.  "For  all  coal  mines  in  this  State,  when  moi-e 
than  six  men  are  employed,  there  shall  be  provided  and 
maintained,  in  addition  to  the  hoisting  shaft  or  opening,  a 
separate  escapement  shaft  or  opening  to  the  surface.  *  * 
Such  escapement  shaft  shall  be  constructed  in  connection  with 
every  vein  or  stratum  of  coal  worked  in  such  mine,  and  all 
passageways  communicating  with  the  escapement  shaft  or 
places  of  exit  from  main  hauling  ways  to  the  escapement 
shaft  shall  be  at  least  five  feet  wide  and  five  feet  high. 
*  *  *  Such  escapement  shafts  as  shall  be  equipped 
after  the  passage  of  this  act  shall  be  supplied  with  stair- 
Avays  partitioned  off  from  the  main  air-way,  and  having 
substantial  handrails  and  platforms,  and  such  stairways 
shall  be  at  an  an^le  not  greater  than  forty-five  degrees;  no 
accumulation  of  ice  shall  be  permitted  in  any  escapement 
shaft,  nor  any  obstruction  to  travel  upon  any  stairways  or 
ladders.  The  time  which  shall  be  allowed  for  completing 
such  escapement  shaft  or  making  such  communications 
with  an  adjacent  mine,  as  required  by  the  terms  of  this  act, 
shall  be,  for  mines  already  opened  or  in  process  of  develop- 
ment when  this  act  shall  become  a  law,  one  year  for  sinking 
any  shaft  two  hundred  feet  or  less  in  depth,  and  one  addi- 
tional j'^ear,  or  pro  rata  portion  thereof,  for  every  additional 
200  feet  or  fraction  thereof;  but  for  mines  which  shall  be 
opened  after  the  passage  of  this  act,  the  time  allowed 
shall  be  two  years  for  all  shafts  more  than  200  feet  in  depth, 
and  one  year  for  all  shafts  200  feet  in  depth  or  less;  and 
the  time  shall  be  reckoned  in  all  cases  from  the  date  on 
which  coal  is  first  hoisted  from  the  original  shaft  for  sale 
or  use;  and  it  shall  be  the  duty  of  the  inspectors  of  mines 
to  see  that  all  escapement  shafts  are  begun  in  time  to 
secure  their  completion  within  the  time  herein  specified." 

Section  14  of  said  act  gives  a  right  of  action  for  a  willful 
failure  to  comply  with  the  provisions  of  the  act,  and  is  as 
follows : 

"  For  any  injury  to  person  or  property  occasioned  by 
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any  willful  violation  of  this  act,  or  willful  failure  to  comply 
with  any  of  its  provisions,  a  right  of  action  shall  accrue 
to  the  party  injured  for  any  direct  damages  sustained 
thereby,    etc. 

.  The  willful  violation  of  the  statute  was  aptly  charged  in 
the  declaration,  and  also  averments  that  plaintiff  exercised 
ordinary  case. 

Issue  was  joined  upon  a  plea  of  not  guilty.  Verdict  and 
judgment  for  appellee  for  $3,500. 

Appellant's  defense  is,  in  substance,  that  appellee  was  not 
in  the  exercise  of  ordinary  care  when  the  injuries  were  re- 
ceived; and  that  the  evidence  fails  to  prove  that  appellant 
employed  more  than  six  men  in  the  mine  for  a  year  previ- 
ous to  the  accident,  and  that,  this  not  being  proved,  appel- 
lant is  not  shown  to  have  been  within  the  purview  of  the 
statute,  and  therefore  not  shown  to  have  been  guilty  of  a 
willful  violation  of  its  provisions. 

Counsel  for  appellant  state  in  their  brief,  **It  must 
be  admitted  the  escapement  shaft  in  defendant's  mine  did 
not  conform  to  the  provisions  of  the  statute  on  that  sub- 
ject." 

This  clearly  appears  also  from  the  proof.  The  evidence 
shows  that  appellee  had  been  in  the  employ  of  appel- 
lant at  its  mine  in  question,  as  blacksmith,  from  Septem- 
ber 27,  1895,  to  the  end  of  the  year  1896;  and  then  again 
from  March  10,  1897,  to  the  date  of  his  injury.  May  13, 
1897;  that  on  this  day  appellant  was  employing  from 
100  to  125  men  in  mining  coal  in  its  mine,  and  that  it  oper- 
ated its  mine  by  a  shaft  about  fifty-five  feet  in  depth,  and 
bad  a  separate  air  and  escapement  shaft,  distant  between  a 
quarter  and  half  a  mile  from  the  main  shaft,  northwest. 

Appellee,  on  the  12th  of  May,  1897,  had  been  directed  to 
repair  a  certain  pump  in  the  mine,  not  far  from  the  bottom 
of  the  air  and  escapement  shaft;  and  on  May  13,  1897, 
descended  into  the  mine  for  that  purpose,  in  the  forenoon, 
going  down  in  the  cage  in  the  main  shaft,  which  was  oper- 
ated by  steam,  the  machinery  at  the  main  shaft  being  in 
the  charge  of  William  Lockley,  engineer.  Appellee  found 
it  necessary  to  return  to  the  blacksmith  shop  near  the  top 
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of  the  main  shaft,  to  alter  some  irons  used  in  the  repairs, 
and  he  and  his  assistant  came  ont  of  the  mine  for  that  pur- 
pose between  one  and  two  o'clock,  p.  m.,  by  the  way  of  the 
escapement  shaft,  using  the  ladders  and  platforms  provided 
therein.  He  and  his  assistant  returned  to  the  escapement 
shaft  and  descended  into  the  mine  by  the  ladders,  and  in 
making  this  last  descent  into  the  mine,  api^ellee  tell  from 
the  first  platform  from  the  bottom,  a  distance  of  eleven  feet, 
and  in  the  fall  received  the  injuries  charged,  his  left  hip 
and  forearm  being  broken,  etc.  The  escapement  shaft  was 
constructed  in  the  air  shaft,  and  was  arranged  with  plat- 
forms from  ten  to  fourteen  feet  apart.  The  platforms  were 
connected  with  each  other  by  ladders  fastened  at  one  side 
of  the  wall  of  the  air  shaft,  about  twenty  or  twenty-two 
inches  wide,  and  resting  on  platforms  about  two  by  five  feet 
wide.  There  were  no  handrails  to  the  ladders  and  plat- 
forms, and  the  ladders  stood  at  an  angle  of  about  seventy- 
five  degrees.  The  dimensions  of  the  air  shaft  were  ten  by 
twelve  feet;  there  was  no  separation  of  the  escapement 
shaft  from  the  air  shaft 

It  is  in  evidence  that  the  main  shaft  of  appellant's  mine 
was  sunk  in  October,  1889.  It  is  in  evidence  that  coal  has 
been  marketed  since  September,  1895;  that  an  engineer  at  the 
hoisting  shaft,  a  pit  boss,  a  pumper,  a  superintendent,  and 
appellee  as  blacksmith  were  employed,  and  that  some  of 
them  had  been  so  employed  for  several  years;  that  the 
escapement  shaft  was  from  a  quarter  to  a  half  mile  distant 
from  the  main  shaft,  and  that  coal  had  been  first  hoisted 
from  the  original  shaft  in  January  or  February,  1890.  If 
necessary  then  to  prove,  as  claimed  by  appellant,  that  more 
than  six  men  had  worked  in  the  mine  for  more  than  a  year 
before  May  13,  1897,  the  undisputed  proof  of  the  above  con- 
ditions would  sustain  the  verdict  of  a  jury  in  finding  from 
these  conditions  that  such  fact  was  proved,  nothing  to  the 
contrary  appearing  in  evidence.  But  such  proof  was  not 
necessary.  A  correct  construction  of  the  statute  does  not 
require  it.  The  statute  went  into  effect  July  1, 1879.  It  is 
entitled,  "  An  act  providing  for  the  health  and  safety  of 
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persons  employed  in  coal  mines."  Such  statutes  are  to  be 
liberally  construed  for  effectuating  the  purposes  of  their 
enactment.  They  are  not  to  be  defeated  by  narrow  and 
forced  constructions.  At  the  time  of  the  accident  more 
than  one  hundred  men  were  employed  in  the  mine.  It  was 
less  than  100  feet  deep,  and  was  opened  after  the  statute 
went  into  effect.  Coal  was  first  hoisted  in  January  or  Feb- 
ruary,  1890,  presumably  for  sale  or  use.  It  is  directly  in 
evidence  that  it  has  been  marketed  since  1895.  The  stat- 
ute provides  that  for  all  coalmines  when  more  than  six  men 
are  employed,  there  shall  be  provided  an  escapement  shaft, 
etc.  If  the  shaft  is  less  than  200  feet  deep,  it  must  be 
constructed  within  one  3'ear,  reckoning  in  all  cases  from 
the  date  when  coal  was  first  hoisted  for  sale  or  use,  not 
within  one  year  from  the  date  when  six  men  were  first 
employed,  as  appellant  contends. 

Was  there  a  willful  failure  on  the  part  of  appellant  to 
comply  with  the  requirements  of  the  statute,  and  was 
appellee  injured  in  consequence  thereof? 

It  is  said  in  Catlett  et  al.  v.  Young,  143  HI.  81,  "We 
think  it  was  not  error  to  instruct  the  jury  that  by  a  willful 
violation  of  the  law  is  meant  a  violation  of  its  provisions, 
knowingly  and  deliberately  committed." 

All  persons  are  presumed  to  know^  the  law.  If  coal  was 
hoisted  for  sale  or  use  from  the  original  shaft  of  appellant's 
mine  in  1890,  and  the  mine  worked  as  indicated  by  the  evi- 
dence ever  since  that  date,  then  the  jury  was  warranted  in 
finding  that  appellant  had  willfully  violated  the  provisions 
of  the  statute. 

Appellee  testifies  that  in  descending  the  shaft  with  a 
light,  one  can  not  see  below  him;  that  the  ladders  were  not 
partitioned  off,  and  there  were  no  stairways  or  platforms 
with  hand-rails  in  the  shaft;  that  the  miners,  in  goino^  out, 
ha<I  scraped  or  left  mud  on  the  lower  platform,  and  that 
while  descending  the  shaft  to  repair  a  pump,  when  hecamo 
to  the  lower  platform  he  thought  he  had  stepped  on  the 
ground,  and  so  fell  from  the  lower  platform  to  the  ground, 
suffering  the  injuries  allege<l  in  the  declaration.     If  there 
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had  been  "  substantial  hand-rails,"  as  required  by  the  stat- 
ute, the  fair  presumption  is,  and  the  jury  was  warranted 
in  so  finding,  that  he  would  not  have  fallen,  and  that  the 
injuries  were  caused  by  this  failure  to  comply  with  the 
statute. 

If  the  failure  on  the  part  of  appellant  to  comply  with 
the  statute  was  willful,  and  appellee  was  injured  in  conse- 
quence thereof,  he  was  not  bound  to  prove  that  he  was  in 
the  exercise  of  ordinary  <5are,  as  in  cases  of  negligence  not 
amounting  to  wanton  or  willful  negligence. 

In  Litchfield  Coal  Co.  v.  Taylor,  81  111.  590,  it  is  said : 

"  In  the  case  under  consideration,  it  was  the  willful  con- 
duct of  the  coal  company  of  which  the  plaintiff  complained, 
and  while  the  deceased  may  not  have  been  entii-ely  free 
from  fault,  yet  if  the  jury  found  from  the  evidence  that  the 
willful  conduct  of  appellant  resulted  in  the  injury,  the  ver- 
dict would  be  justified." 

In  Catlett  v.  Young,  143  111.  81,  cited  stipra^  after  con- 
sidering the  statute  as  originalh'  passed  and  as  amended,  the 
court  say : 

"  It  must  be  regarded  that  it  (the  legislature),  acted  in 
view  of  the  interpretation  that  more  than  three  years  be- 
fore had  been  placed  by  this  court  upon  said  statute  of 
1872,  and  upon  said  section  14,  and  intended  that  in  case  of 
injuries  occasioned  by  any  willful  violation  of  this  act  of 
1879,  or  by  willful  failure  to  comply  with  any  of  its  provis- 
ions, the  right  of  recovery  should  not  depend  upon  the 
exercise  of  ordinary  care  by  the  person  injured,  or  the 
deceased,  or  be  precluded  by  contributofy  negligence." 

In  view  of  the  opinion  already  expressed,  there  was  no 
error  in  giving  appellee's  seventh  instruction,  which  is  as 
follows : 

"  That  if  plaintiff  did  say  he  fell  and  was  injured  as  a 
result,  partly,  of  his  own  neglect,  yet  if  the  jury  believe 
from  a  preponderance  of  the  evidence  that  the  plaintiff's 
injury  was  occasioned  by  reason  of  the  willful  failure  of 
defendant  to  partition  off  the  stairway  from  the  main  air- 
way of  the  escapement  shaft,  and  provide  substantial  hand- 
rails and  platforms  for  the  same,  and  that  such  injury 
would  not  have  occurred  but  for  such  willful  failbre,  then 
the  verdict  should  be  for  the  plaintiff." 


•\ 
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Instruction  No.  6,  objected  to  by  appellant,  is  as  follows : 

^'  If  the  jury  find  for  the  plaintiff,  and  that  the  pain  and 
suffering  was  aggravated  by  reason  of  a  stricture  that  the 

1)laintiff  had  at  the  time  of  the  injury,  this  would  not,  in 
aw,  prevent  his  recovery  in  this  case." 

This  instruction  does  not  appear  to  have  been  called  for 
by  any  phase  of  the  case  and  might  properly  have  been 
refused.  But  its  giving  is  not  reversible  error,  especially  as 
no  complaint  is  made  by  appellant  that  the  judgment  of 
$3,500,  in  view  of  the  serious  injuries  suffered  by  appellee, 
is  excessive. 

Finding  no  reversible  error  in  the  record,  the  judgment 
of  the  Circuit  Court  is  affirmed. 


M.  W.  Weir,  Assignee,  v.  Bicliard  Howe,  Sarah  Brown- 
lee^  John  Softer^  Adam  Schroeder^  Charles  Pyle^ 
Joseph  Pyle,  Lonis  Nenmeyer,  Hi^H  E.  P. 
Lindley  and  Peter  Curran. 

1 .  Trust  Funds — Insolvent  Trustee.  — Where  a  trustee  becomes  insolv- 
ent and  makee  an  assignment,  and  the  trust  fund  becomes  merged  and 
mingled  with  the  assets  in  the  hands  of  the  assignee  and  incapable  of 
identification,  it  has  no  priority  over  other  claims,  and  should  be  paid 
pro  rata  with  the  claims  of  other  creditors. 

2.  Samb — Are  to  be  Distributed  by  ike  County  Court. —How  trust 
funds  in  the  hands  of  the  assignee  are  to  be  paid  over  and  distributed, 
are  matters  for  the  determination  of  the  County  Court,  where  such  pro- 
ceedings are  pending,  and  its  judgment  and  orders  in  that  respect  can 
only  be  reviewed  as  the  judgments  and  decrees  of  other  courts  of 
competent  and  original  jurisdiction  are  reviewable  by  Appellate 
Courts.  >• 

8.  Insolvent  Estates— Jtfanagei/icnf  o/,  Committed  to  the  County 
Court. — The  whole  management  of  the  estates  of  insolvent  debtors, 
under  voluntary  assignments,  is  committed  to  the  jurisdiction  of  the 
County  Courts,  with  full  authority  and  jurisdiction. 

4.  Courts  of  Chancery— W'tfl  Not  Assume  Jurisdiction  of  Volun" 
tary  Assignments, — A  court  of  chancery  will  not  assume  jurisdiction  on 
B  bill  to  direct  how  the  County  Court  shall  distribute  a  fund  over  which 
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it  has  full  and  complete  jurisdiction  by  positive  statute,  unless  under 
special  circumstances. 

6.  Voluntary  Assignments—  General  Creditors  Mvst  be  Made  Par- 
ties,— General  creditors  under  the  voluntary  assignment  act  have  an 
interest  in  the  assets  in  the  hands  of  the  assignee,  and  are  entitled  to  be 
represented  in  all  proceedings  affecting  their  interests,  and  if  not  made 
parties  they  are  not  concluded  by  any  judgment  or  decree  entered  in 
it.  Neither  would  such  judgment  or  decree,  or  any  finding  of  fact 
stated  in  it,  be  competent  evidence  against  them  in  any  subsequent  pro- 
ceeding. 

6.  Parties— lfe«  Adjiidieata.—^o  one  can  be  injuriously  affected  by 
a  judgment  or  decree  of  any  court  entered  in  a  proceeding  to  which  he 
was  not  a  party. 

Yoluntary  Assignments.— Petition  for  a  priority.  Trial  in  the 
County  Court  of  St.  Clair  County;  the  Hon.  Edward  C.  Roaj>s,  Judge, 
presiding.  Hearing  and  judgment  for  defendant;  appeal  by  peti- 
tioners. Heard  in  this  court  at  the  August  term,  1898.  Affirmed. 
Opinion  filed  March  10,  1899. 

Turner  &  ITolder,  attorneys  for  ap]ieI1ant. 

The  assignee  of  an  insolvent  debtor,  under  a  voluntary 
assignment,  is  not  an  innocent  purchaser  for  value;  he  takes 
the  property  assigned  subject  to  all  equities,  liens,  incum- 
brances, whether  created  by  operation  of  law  or  by  the  act  of 
the  insolvent,  which  existed  against  the  same  in  the  hands  of 
the  insolvent.  His  title  is  subject  to  every  infirmity  by 
which  it  was  affected  in  the  hands  of  the  assignor.  Burrill  on 
Assignments,  6th  Ed.,  pages  482-3;  Candlish  on  Voluntary 
Assignments,  Sees.  149  and  150  and  cases  cited;  Brown  v. 
Brabb,  67  Mich.  17,  reported  in  11  Am.  St.  R.  549;  see 
also  note  to  Union  National  Bank  v.  Goetz,  32  Am.  St.  R. 
125;  Myers  v.  Board  of  Education,  51  Kan.  87;  37  Am.  St. 
R.  263,  and  cases  cited;  Peak  v.  Ellicott,  30  Kan.  156,  46 
Am.  R.  90;  Independent  District  v.  King,  80  Iowa,  497; 
Davenport  Plow  Works  v.  I^mp  Co.,  80  Iowa,  722;  20  Am. 
St.  R.  442;  Harrison  v.  Smith,  83  Mo.  210,  53  Am.  R.  571; 
StoUer  V.  Coates,  88  Mo.  514;  Chase  v.  Chapin,  130  Mass. 
131;  National  Bank  v.  Ins.  Co.,  104  U.  S.  54;  Peters  v. 
Bain,  133  U.  S.  670;  Union  Stock  Yards  Bank  v.  Gillespie, 
137  U.  S.421;  Halle  v.  National  Park  Bank  of  N.  Y.,  140  III. 
413;  Wetherell  v.  Bldg.  &  L.  Ass'n,  153  111.  365;  Hooven, 
Owen  &  Rentchler  Co.  v.  Burdette,  153  111.  672;  Schwartz  v. 
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Messinger,  167  111.  474;  Jones  et  al,  v.  Kilbreth,  49  Ohio 
St  401. 

The  assignee  for  the  benefit  of  creditors  is  not  the  repre- 
sentative of  the  creditors,  but  is  the  agent  of  the  assignor 
for  the  distribution  of  the  property  assigned.  He  takes  no 
greater  or  other  interest  in  the  property  assigned  than  the 
assignor  had.  Any  property  held  in  trust  for  another  by 
the  assignor  does  not  pass  to  the  assignee  by  the  assign- 
ment Flint  on  Trusts  and  Trustees,  Sec.  240;  Ludwig  v. 
Highley,  5  Barr.  132;  Vol.  24,  Am.  and  Eng.  Ency.  of  Law, 
21;  Home  Savings  and  State  Bank  v.  Wheeler,  74  111.  App. 
261;  Jones  et  al.  v.  Kilbreth,  49  Ohio  St  401. 

A  trustee  can  not  lawfully  intermingle  the  trust  property 
with  his  own,  arid  if  there  is  a  breach  of  trust  by  a  trustee 
in  this  respect,  the  trust  funds  may  be  followed  into  the 
hands  of  a  purchaser  for  value  if  he  had  notice  of  it,  and 
into  the  hands  of  one  not  purchasing  for  value  whether 
he  had  notice  of  the  breach  or  not.  Flint  on  Trusts  and 
Trustees,  Sec.  316,  Vol.  27,  Am.  and  Eng.  Ency.  of  Law,  251; 
Norton  etal.  v.  Hixon,  25  111.  439;  Henry  County  v.  Win- 
nebago Drainage  Co.,  52  111.  454;  Att'y  General  v.  Agri- 
cultural College,  85  111.  516;  Union  Mutual  L.  Ins.  Co.  v. 
Spaids,  99  111.  251;  Fast  v.  McPherson,  98  111.  496;  Sholty 
V.  Sholty,  140  111.  81;  Halle  v.  National  Park  Bank  of  N. 
Y.,  140  in.  413. 

Horner  &  Winkelmann,  attorneys  for  appellee. 

When  Seiter  deposited  the  Riggin  fund  and  mixed  the 
same  with  the  other  moneys  in  the  bank,  so  that  the  Rig- 
gin  money  could  no  longer  be  identified,  the  fund  so  depos- 
ited lost  its  identity  and  with  it  the  character  of  a  trust 
fund.  Bayor  v.  Est  of  SchafTner,  etc.,  51  111.  App.  185; 
School  Trustees  v.  Kirwin  et  al.,  25  111.  73;  Union  National 
Bank  v.  Goetz,  138  III.  127;  Wetherell  v.  O'Brien,  140  111. 
146;  Mutual  Accident  Ass'n  v.  Jacobs,  141  111.  261. 

Mr.  Justice  Worthington  delivered  the  opinion  of  the 
court. 

Henry  Seiter  was  appointed  trustee  of  James  Riggin,  an 

Vol.  LXXXI  19 
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insane  person,  by  the  Circuit  Court  of  St.  Clair  County,  and 
gave  bond  in  the  sum  of  $25,000,  with  Madison  T.  Stookey, 
Herm  G.  Weber,  James  D.  Baker,  Lucius  D.  Turner,  Mar- 
shall W.  Weir  and  Robert  W.  Holder,  as  sureties. 
-  On  February  7,  1894,  he  received  as  such  trustee  $14,- 
644.78,  which  sum  he  deposited  in  the  bank  of  Henry  Seiter 
&  Co.,  at  Lebanon,  a  bank  owned  and  managed  by  himself 
alone.  Under  the  name  of  Henry  Seiter  &  Co.,  he  issued 
to  himself  a  certificate  of  deposit  in  his  own  name,  as  trustee, 
for  $14,644.78,  due  one  year  after  date  at  four  per  cent 
interest. 

On  December  10,  1894,  Seiter  made  an  assignment  to 
Marshall  W.  Weir,  appellant.  A  part  of  the  assets  of  Seiter 
coming  into  the  hands  of  Weir  by  virtue  of  the  assignment 
were  debts  due  to  the  Henry  Seiter  &  Co.  bank,  as  follows : 
From  the  Illinois  Farm  Company  $3,733.32;  from  the 
Lebanon  Dairy  and  Creamery  Company,  $17,110.64. 
These  are  referred  to  as  overdrafts  made  by  these  incor- 
porated companies,  on  the  Seiter  bank.  Seiter  owned 
all  the  stock  in  these  companies  except  four  shares  in  each, 
which  were  held  b}'  persons  acting  as  officers  of  the  com- 
panies. In  answer  to  the  question,  referring  to  these 
companies,  "You  were  absolute  owner  and  controller?" 
Mr.  Seiter  answered,  "  Yes,  sir."  He  further  states  that 
the  capital  stock  of  the  Lebanon  Dairy  and  Creamery  Com- 
pany was  $125,000,  and  that  its  par  value  was  $100  per 
share. 

On  January  14,  1895,  Seiter,  as  trustee,  rendered  an 
account  to  the  Circuit  Court  showing  a  balance  due  as 
trustee  of  $14,025.39, which  was  approved.  He  then  resigned 
as  trustee,  and  Lucius  D.  Turner  was  appointed  in  his 
place.  He  accepted  the  trust  and  on  January  16,  1895, 
filed  his  bond. 

On  January  4,  1895,  the  assignee  gave  the  statutory 
notice  to  creditors  to  file  their  claims,  and  on  April  6,  1895, 
reported  the  claims  filed,  among  which  was  the  claim  by 
Turner,  as  trustee  for  the  Riggin  fund  as  a  trust  fund,  No 
objection  was  filed  to  this  claim. 
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On  September  4,  1897,  the  assignee  made  a  report 
''  showing  that  the  claim  of  L.  D.  Turner,  as  trustee  of 
James  H.  Kiggin,  insane,  amounting  to  $14,181.42  had  been 
satisfied  out  of  certain  items  inventoried  as  overdrafts,  by 
order  and  decree  of  the  Circuit  Court,  entered  in  the  matter 
of  the  petition  of  L.  D.  Turner,  trustee  of  James  H.  Riggin, 
an  insane  person,  against  Henry  Seiter  and  Marshall  W. 
Weir,  assignee  of  Henry  Seiter,  insolvent." 

The  order  of  the  County  Court  to  show  cause  why  this 
report  should  not  be  approved  is  as  follows : 

"On  the  7th  of  September,  1897,  comes  Marshall  W. 
Weir,  assignee  of  Henry  Seiter,  insolvent,  and  it  appearing 
to  the  court  that  Marshall  W.  Weir,  as  such  assignee,  has 
heretofore  on  the  4th  day  of  September,  1897,  filed  a  state- 
ment of  moneys  collected  and  disbursements  made  by  him 
as  such  assignee,  and  praying  for  the  approval  thereof, 
and  for  an  order  of  the  court  to  pay  a  dividend  to  the 
creditors  of  said  estate,  and  on  motion  of  counsel  for  such 
assignee,  it  is  ordered  by  the  court,  that  all  objections 
to  said  report  be  filed  by  September  14,  1897,  at  nine 
o'clock  A.  M." 

On  the  11th  day  of  September,  1897,  appellees  filed  their 
exceptions  to  so  much  of  the  assignee's  report  as  showed  the 
satisfaction  of  the  Eiggin  trust  fund  out  of  the  overdrafts 
as  follows : 

First  exception :  "  The  $14,181.42  Kiggin  trifst  fund  paid 
to  Turner,  trustee,  by  order  of  the  Circuit  Court,  is  in  viola- 
tion of  Sec.  6,  Chap.  10,  Assignments  for  the  Benefit  of 
Creditors,  and  said  order  is  not  sufficient  in  law.'' 

General  exception :  The  distribution  of  the  assigned 
property  should  be  pro  rata  to  the  above  named  creditors, 
etc. 

On  the  23d  of  September,  1897,  these  objections  to  the 
assignee's  report  were  overruled,  the  record  showing  this 
reason,  as  stated  by  the  court,  for  overruling  them  : 

"  And  now  on  the  23d  day  of  September,  1897,  the  objec- 
tions to  the  Riggin  trust  fund  claim,  as  set  out  in  the  first 
and  second  exceptions,  coming  on  for  hearing,  and  under- 
standing that  the  objectors,  by  their  counsel,  consent 
thereto,  the  court  overrules  the  oojections,"  etc. 
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At  this  date  the  hearing  apon  other  objections  to  the  re- 
port by  other  parties  was  set  for  October  8th.  The  placitum 
shows  that  these  proceedings  were  of  the  July  term  of 
the  St.  Clair  County  Court,  the  law  term  of  said  court 
commencing  on  the  second  Mondays  of  March,  July  and 
November. 

On  October  9th  leave  was  given  to  James  D.  Baker,  rep- 
resenting the  Eneisley  heirs,  to  file  objections  instanter  to 
the  assignee's  report.  On  November  6th,  a  hearing  on  the 
claim  of  Louis  Zerwick,  who  had  filed  objections,  was  heard 
and  his  objections  overruled,  and  the  hearing  of  objections 
of  James  D.  Baker  was  set  for  November  12th. 

On  November  12th  the  appellees  moved  the  court  to  set 
aside  the  order  of  September  23d,  overruling  their  objec- 
tions to  the  assignee's  report,  whereupon  the  court  set  the 
hearing  upon  said  motion  for  the  22d  of  November,  on 
which  day  the  motion  to  set  aside  the  order  of  September 
approving  the  assignee's  report  as  to  the  Riggin  claim  was 
allowed,  and  a  rehearing  upon  the  objections  of  appellees 
was  set  for  November  30th. 

It  will  be  seen  from  this  recital  that  the  consideration  of 
the  assignee's  report  was  still  pending  before  the  County 
Court  when  the  motion  was  made  to  set  aside  the  order  of 
September  23d. 

On  the  30th  of  November,  a  hearing  was  had  before  the 
court  on  the  exceptions  filed  by  appellees,  and  on  February 
17,  189S,  the  record  shows  that  the  court  "sustains  the  ob- 
jections to  act  of  assignee  in  paying  Riggin  and  Nichols 
claims  as  preferred  claims.  Act  set  aside,  and  ordered  that 
assignee  recover  money  paid  on  said  Riggin  and  Nichols 
claims,  and  account  for  same  as  general  assets;  ordered  that 
the  said  claims  be  treated  as  a  claim  of  general  creditors 
and  shsiTe  pro  rata  with  general  creditors." 

To  which  ruling  assignee  excepted,  and  appealed  to  this 
court. 

On  March  28,  1895,  Turner  filed  his  petition  as  trustee  in 
the  Circuit  Court  of  St.  Clair  County,  making  Seiter,  and 
Weir  as  assignee,  defendants.     On  June  20,  1895,  the  court 
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entered  its  decree  upon  the  [ietition.  The  decree  finds  that 
the  court  had  jurisdiction  of  the  subject-matter  and  of  the 
parties  defendant. 

That  Henrv  Seiter  was  the  sole  owner  of  and  carried  on 
the  banking  business  at  Lebanon  under  the  name  of  Henry 
Seiter  &  Co.;  that  on  the  11th  of  December,  1894,  Seiter 
being  insolvent,  executed  a  deed  of  assignment  to  Marshall 
W.  Weir,  thereby  transferring  all  the  real  and  personal 
property  possessed  by  him,  for  the  benefit  of  his  creditors, 
including  all  the  assets  of  the  bank  of  Henry  Seiter  &  Co.; 
that  between  the  7th  of  February,  1894,  and  December  10, 
1894,  there  was  paid  out  by  the  bank  of  Henry  Seiter  &  Co. 
in  overdrafts  to  sundry  customers  the  sum  of  $23,546.07; 
that  in  said  overdrafts  were  included  the  said  trust  fund 
belonging  to  said  James  Riggin,  insane;  that  the  defendant, 
Marshall  W.  Weir,  as  such  assignee,  is  now  collecting  such 
overdrafts,  together  with  the  assets  of  Henry  Seiter,  insolv- 
ent. The  court  further  finds  that  Lucius  D.  Turner,  as 
trustee,  had  demanded  of  Weir,  as  assignee,  that  he  separate 
said  trust  fund  from  the  funds  of  Seiter  and  pay  over  the  said 
trust  fund  to  him,  the  said  Turner,  as  trustee,  but  that  Weir 
had  failed  to  pay  over  said  fund  or  any  part  of  it. 

The  court  thereupon  decreed  that  Weir,  as  assignee,  pay 
said  sum  of  $14,025.59,  with  lawful  interest  from  January 
14,  1895,  or  such  part  thereof  as  he  can  realize  out  of  the 
assets  in  his  hands,  designated  as  overdrafts,  and  listed  in 
his  answer  as  a  part  of  the  property  turned  over  to  him  by 
said  Henry  Seiter  at  the  time  of  said  assignment;  said 
payment  to  be  made  as  soon  as  said  Weir  can  realize  out  of 
said  assets  called  overdrafts;  that  the  said  sum  of  $14,025.59, 
included  in  said  assets  and  denominated  as  overdrafts,  is  the 
property  and  funds  of  said  James  H.  Kiggin,  and  that  the 
said  Lucius  D.  Turner,  as  trustee,  is  hereby  declared  to  have 
a  first  lien  upon  tbe  assets  denominated  overdrafts  for  said 
sum  of  $14,025.59,  and  lawful  interest  thereon. 

Appellants  in  their  brief  say: 

*'We  insist  that  there  are  two  valid  reasons  why  the 
report  of  the  assignee,  as  filed  September  4, 1897,  should  be 
approved,  viz.: 
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First.  This  trust  fund  of  $14,181.42  never  having  been 
the  property  of  Seiter,  could  not  be  converted  to  his  indi- 
vidual use  and  become  his  property  by  the  deed  of  assign- 
ment, and  be  therefore  transferred  to  his  assignee  to  b©  oy 
his  said  assi^ee  distributed  among  Seiter's  creditors. 

Second.  The  Circuit  Court,  having  custody  of  this  trust 
fund  and  having  appointed  Seiter  as  trustee  for'same,  had 
jurisdiction  of  tne  subject-matter  and  of  the  parties  in  the 
proceedings  instituted  by  Turner,  the  successor  of  Seiter  as 
trustee  for  this  fund,  against  Seiter,  and  Weir  as  assignee 
of  Seiter,  and  the  decree  entered  therein  was  binding  upon 
all  parties  to  said  proceeding,  and  res  adjudica/ta  as  to  this 
item. 

We  therefore  respectfully  submit  that  the  order  of  the 
County  Court  appealed  from  should  be  reversed  and  the 
report  of  appellant  approved." 

These  being  the  reasons  urged  by  appellant  for  a  reversal 
of  the  judgment  of  the  County  Court,  they  will  be  consid- 
ered in  their  order. 

In  reference  to  the  first  reason  assigned  by  appellant, 
namely,  "  that  the  trust  fund  of  $14,181.42  never  having 
been  the  property  of  Seiter,  it  could  not  be  converted  to  his 
own  use  and  become  his  property,"  it  may  be  said  that 
Seiter,  in  taking  a  certificate  of  deposit  from  the  bank  of 
Henry  Seiter  &  Co.,  due  in  one  year,  at  four  per  cent 
interest,  and  placing  the  money  in  the  bank  with  funds  of 
the  bank,  did  convert  it  to  his  own  use.  There  is  nothing 
in  the  evidence  to  show  that  it  was  kept  separate  and  apart 
from  other  moneys,  or  that  it  was  loaned  as  a  fund  and  is 
represented  by  overdrafts  of  the  Lebanon  Dairy  and  Cream- 
ery Company  and  the  Illinois  Farm  Company. 

Seiter  testifies  with  reference  to  this  money  as  follows: 

Q.  Do  you  remember  about  how  much  you  received  ? 
A.     Between  fourteen  and  fifteen  thousand  dollars. 

Q.  State  what  you  did  with  it.  A.  I  deposited  it  in 
the  bank. 

Q.  Didn't  you  take  a  bank  book,  or  anything  to  show 
that  you  deposited  it  in  the  bank  ?     A.     Took  a  certificate. 

Q.  Do  you  remember  the  date  of  the  certificate  ?  A. 
I  have  it  with  me,  I  believe.     February  7, 1874. 

Q.  Will  you  please  read  that  ?  I  want  to  introduce  it 
in  evidence.    A.    It  is  an  ordinary  certificate  of  depo«^it  for 
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money  deposited  by  Mr.  Seiter.  trustee  for  James  Riggin, 
being  for  $14,644.78,  payable  to  order  of  himself  as  trustee, 
in  one  year  after  date,  on  return  of  the  certificate,  properly 
indorsed,  with  interest  from  date  at  four  per  cent  per 
annum,  no  interest  after  maturity. 

Q.  At  the  time  when  vou  were  appointed  here  and  made 
the  deposit  in  the  bank,  did  you  actually  make  the  deposit 
in  the  bank,  or  did  you  simply  take  a  certificate,  with  *the 
money  already  in  the  bank  t  A.  I  made  the  deposit  then  ; 
put  the  money  in  the  bank. 

*  *  *  «  «  « 

Q.  Did  you  get  any  cash  money  from  any  one  when  this 
document  was  issued  ?  A.  I  must  have  received,  otherwise 
my  books  would  not  have  balanced. 

Q.  The  money  was  simply  transferred  to  vou?  A.  I 
told  you  1  didn't  remember  whether  the  fund  was  in  the 
bank.     If  it  was  not  in  there  it  was  not  transferred. 

Q.  You  didn't  get  that  amount  of  money  from  the  party 
whom  you  succeeded  ?     A.    Yes,  sir.  • 

Q.     I  ou  got  that  much  cash  ?    A.     Yes,  sir. 

Q.  Then  you  deposited  it  in  the  bank  with  the  moneys 
fo  the  bank  and  took  a  receipt  for  it?    A.     Yes,  sir. 

Q.  After  that,  that  money  went  out  like  any  other 
money.  A.  Yes,  sir.  It  was  deposited  in  the  bank  same 
as  any  other  money. 

Q.  Can  you  say  that  any  of  that  money  was  in  the  bank 
at  the  time  when  you  assigned  i  A.  Any  of  that  identical 
money  ? 

Q.     Yes.    A.     I  could  not  say  that  there  was. 

Q.  It  had  passed  out  like  any  other  money  i  A.  Yes, 
sir. 

Q.  You  could  not  tell  where  that  money  went  to  ?  A. 
No,  sir. 

Cross-examination  hy  AppellanL 

Q.  You  stated  in  your  examination  a  while  ago  that  you 
were  the  owner  of  both  of  these  corporations,  the  Illinois 
Farm  Company,  and  the  Lebanon  Dairy  and  Creamery 
Company,  except  four  shares  in  each  ?  A.  Four  shares  in 
each. 

Q.  These  four  shares  were  held  simply  by  persons  filling 
offices  ?     A.     Yes.  sir. 

Q.  You  were  absolute  owner  and  controller  ?  A.  Yes, 
sir. 
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Q.  Between  this  seventh  day  of  February  and  the  time 
you  assigned  in  December,  you  put  considerable  money  into 
the  creamery  ?    A.    Yes,  sir. 

Q.  And  checked  out  to  that  a  large  amount  of  money 
more  than  it  had?    A.    Yes,  sir. 

Q.     1  believe  the  schedule  shows  $17,000?     A.     $17,000. 

Q.  And  some  two  or  throe  thousand  to  the  other?  A. 
Yes,  sir. 

Q.  That  was  commenced  immediately  after  this  deposit 
in  vour  bank  ?  A.  Perhaps  some  time  before  that,  but  the 
bulk  of  it  in  the  summer. 

Q.  By  Mr.  Merrills :  How  much  money  was  there  in  the 
bank  at  the  time  the  assignment  was  made?  A.  Very 
little. 

Q.    About  how  much  ?    A.    A  few  hundred  dollars. 

Q.  As  much  as  five  hundred?  A.  The  schedule  will 
show  that ;  about  three  hundred  dollars.  Something  like 
that. 

Q.  I  have  reference  to  the  Lebanon  Bank.  A.  About 
three  hundred  dollars. 

Q.  By  Mr. Weir :  Was  there  any  part  of  this  Riffgin  fund 
that  ever  went  into  the  O'Fallon  Bank  ?  A.  Could  not 
tell  you  that. .   It  was  deposited  in  the  Lebanon  Bank. 

Q.  You  could  not  tell  where  it  went  ?  A.  Could  not 
say  vvhether  it  went  to  the  O'Fallon  bank. 

The  overdrafts  referred  to  are  shown  in  the  schedule  as 
follows : 

Lebanon  Overdrafts. 

J.  M.  Chamberlain $     107.40 

Illinois  Farm  Co 3,733.32 

Lebanon  Coal  and  Mch.  Ass'n 78.77 

Lebanon  Dairy  and  Creamery  Co 17,110.64 

J.  H.  Lehman 1.03 

Wm.  Midglev 303.64 

Fred  Pesold.  1 3.43 

The  testimony  of  Seiter  is  all  that  bears  upon  the  use  and 
disposition  of  this  trust  fund.  From  his  testimony  it  is 
impossible  to  say  where  the  money  went,  when  it  went,  or 
how  it  went.  It  is  uncertain  when  it  came  into  the  bank; 
uncertain  whether  it  was  on  deposit  by  Seiter's  predecessor 
or  whether  Seiter  received  it  in  cash  from  his  predecessor. 
There  is  nothing  to  indicate  how  much  other  money  was  in 
the  bank  when  it  was  deposited,  or  how  much  other  money 
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Came  in  between  the  date  of  its  deposit  and  the  date  of  the 
assignment.  Nor  is  there  any  evidence  showing  what 
amount  of  money  was  paid  from  the  bank  while  it  was  on 
deposit  or  to  whom  paid.  Seit^r  testifies  that  he  was  the 
sole  owner  and  manager  of  the  Henry  Seiter  &  Co.  bank, 
and  the  "  absolute  owner  and  controller  of  the  Lebanon 
Dairy  and  Creamery  Company  and  the  Illinois  Farm  Com- 
pany." In  other  words,  Seiter  was  himself  the  bank,  the 
dairy  company  and  the  farm  company.  He  testifies  that 
the  money  (the  trust  fund)  was  deposited  the  same  as  any 
other  money  and  went  out  the  same  as  any  other  money, 
and  that  he  could  not  tell  where  it  went  to.  He  further 
testifies  that  he  could  not  say  whether  any  part  of  it  went 
to  the  O' Fallon  bank.  If  Seiter,  owning  the  bank  and  own- 
ing these  properties,  and  using  the  money  of  the  bank  indis- 
criminately wherever  he  saw  fit,  can  not  tell  where  the 
Kiggin  fund  went,  how  can  it  be  said  that  it  is  represented  by 
the  overdrafts  ?  It  is  apparent  from  this  evidence  that  there 
is  no  identification  of  the  trust  fund  in  anv  of  the  overdrafts 
scheduled.  It  follows  then  that  the  fund,  being  merged 
and  mingled  with  the  assets  in  the  hands  of  the  assignee 
and  incapable  of  identification,  has  no  priority  over  other 
claims,  and  should  be  psiid  pro  rata  with  the  claims  of  gen- 
eral creditors.  School  Trustees  V.  Kirwin,  25  111.  73;  Union 
Nat.  Bank  v.  Goetz,  138  111.  127;  Wetherell  v.  O'Brien,  140 
111.  146;  Mutual  Accident  Ass'n  v.  Jacobs,  141  III.  261; 
Bayor  v.  Am.  Trust  Co.,  157  111.  68;  Lanterman  v.  Travous, 
174  111.  459. 

So  far  as  the  County  Court  is  involved  there  does  not 
appear  to  have  been  at  any  time  an  order  to  pay  over  the 
collections  on  the  overdrafts  to  Turner,  as  trustee,  or  any 
adjudication  by  the  County  Court  that  the  overdrafts  rep- 
resented this  trust  fund.  The  assignee  in  his  report  made 
September  4,  1897,  reported  to  the  County  Court  "  that  the 
claim  of  L.  D.  Turner,  as  trustee  of  James  H.  Eiggin, 
insane,  amounting  to  $14,181.42,  had  been  satisfied  out  of 
certain  items  inventoried  as  overdrafts  by  order  and  decree 
of  the  Circuit  Court,  entered  in  the  matter  of  the  petition 
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of  L.  D.  Turner,  trustee  of  James  H.  Riggin,  an  insane  per- 
son, against  Henry  Seiter,  and  Marshall  W.  Weir,  assignee 
of  Henry  Seiter,  insolvent." 

Objections  were  filed  by  appellees  to  so  much  of  this 
report  as  referred  to  the  satisfaction  of  the  Riggin  fund, 
and  to  giving  it  priority  over  the  claims  of  general  creditors. 
These  objections  were  overruled  September  23,  1897.  On 
November  12,  1897,  appellees  moved  to  set  aside  the  order 
overruling  these  objections.  On  November  23d  the  court 
set  aside  the  order  of  September  23d,  and  on  November 
30th  a  hearing  was  had  upon  the  objections.  The  subject- 
matter  was  taken  under  advisement  by  the  court,  and  on 
February  17,  1898,  the  objection  was  sustained,  and  the 
assignee  directed  to  pay  the  Riggin  fund^o  rata  with  the 
claims  of  other  creditors. 

It  will  be  seen  from  the  evidence  that  up  to  this  time  no 
order  of  distribution  api)ears  to  have  been  made  by  the 
County  Court.  The  manner  of  distribution,  involving  the 
question  of  priority  of  claims,  was  then  still  pending  before 
the  court,  with  power  to  change  any  ruling  bearing  upon 
this  subject,  that,  in  its  judgment,  law  and  equity  required. 
Mo  watt  V.  Cole,  59  111.  App.  345;  Han  ford  Oil  Co.  v.  First 
Nat.  Bank,  126  111.  5S4. 

The  only  remaining  question  to  be  considered  is  the  eflfect 
of  the  decree  of  the  Circuit  Court,  made  June  20, 1898,  upon 
the  petition  of  Turner  against  Seiter,  and  Weir  as  assignee. 
If  the  Circuit  Court  had  jurisdiction  as  against  appellees, 
to  decide  upon  the  priority  of  claims  against  the  Seiter 
estate  in  the  hands  of  the  assignee  by  virtue  of  the  deed  of 
assignment,  or  to  decide  that  certain  assets  in  the  hands  of 
the  assignee,  scheduled  by  Seiter  as  his  property,  and  so 
inventoried  by  the  assignee,  were  not  his  property,  but  were 
the  property  of  James  H.  Riggin,  and  therefore  subject  to 
the  claim  of  Turner  as  trustee,  then  this  question  is  res 
adjudieata^  and  the  decree  of  the  Circuit  Court  is  binding 
not  only  upon  the  assignee,  but  upon  the  County  Court  and 
upon  all  the  creditors  of  Seiter. 

When  the  assignee  took  possession  of  the  assets  of  Seiter, 
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the  County  Court  had  exclusive  jurisdiction  in  controlling 
their  application  in  the  payment  of  claims.  It  had  power 
to  pass  upon  the  character  of  claims,  to  investigate  liens, 
and  to  equitably  adjust  priorities  to  the  same  extent  that  a 
court  of  chancery  might  do.  Any  other  construction  of 
the  assignment  law  would  open  the  door  to  confusion  and 
conflicts  of  jurisdiction.  There  may  be  special  instances,  as 
in  the  enforcement  of  a  mechanic's  lien,  in  which  a  Circuit 
Court  may  have  jurisdiction  to  enforce  the  lien,  when  the 
property  of  a  debtor  is  in  the  hands  of  an  assignee.  But 
there  must  be  reasons  for  these  special  instances  growing 
out  of  the  character  of  the  lien,  or  because  it  can  not  be 
enforced  except  in  the  Circuit  Court.  The  decisions  of 
the  Supreme  Court  of  this  State  clearly  establish  this 
doctrine. 

The  case  of  Freydendall  et  al.  v.  Baldwin,  103  111.  330,  is 
a  leading  case  upon  this  point,  and  has  been  repeatedly  fol- 
lowed.   It  is  there  said : 

"Thus  it  is  seen  that  the  whole  management  of  the 
estates  of  insolvent  debtors,  under  voluntary  assignments, 
is  committed  to  the  jurisdiction  of  County  Courts,  and  by 
Sec.  14,  full  authority  and  jurisdiction  are  given  to  such 
courts  in  regard  to  such  matters.  How  the  trust  funds  in 
the  bands  of  the  assignee  are  to  be  paid  over  and  distributed, 
are  matters  for  the  determination  of  the  County  Court 
where  such  proceedings  are  pending,  and  its  judgments  and 
orders  in  that  respect  can  only  be  reviewed  as  the  judg- 
ments and  decrees  of  other  courts  of  competent  and  original 
jurisdiction  are  reviewable  by  Appellate  Courts.  It  was 
entirely  competent  for  the  General  Assembly  to  confer  such 
jurisdiction  on  County  Courts,  and  their  jurisdiction  in  such 
matters  is  too  manifest  to  be  disputed.  Certainly  a  court 
of  chancerv  will  not  assume  jurisdiction  on  a  bill  to  inter- 
fere and  clirect  how  the  County  Court  shall  distribute  a 
fund  over  which  it  has  full  and  complete  jurisdiction  by 
positive  statute  unless  under  special  circumstances." 

To  the  same  effect  are  Hanchett  v.  Waterbury,  115  111. 
226;  Farwell  v.  Crandall,  120  111.  70;  Wilson  v.  Aaron,  132 
111.  241;  Plume  v.  Caldwell,  136  111.  166;  Newman  v.  Com- 
mercial  Bank,  156  111.  539;  Osborn  v.  Williams,  34  111.  App. 
421;  Brown  v.  Stewart,  159  IlL  212. 
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In  Clark  v.  Burke,  163  111.  334,  it  is  said : 

«'  We  have  held  in  Freydendall  v.  Baldwin,"  103  111.  325, 
Hanchett  v.  Waterbury,  116  111.  220,  and  other  cases,  that 
the  County  Court  under  these  provisions  has  complete  con- 
trol over  the  settlement  of  assigned  estates  and  that  other 
courts  have  no  power  to  interfere  with  the  exercise  of  that 
jurisdiction.  In  other  words,  the  County  Court,  in  the  set- 
tlement of  insolvent  estates  under  this  statute,  is  not,  as 
seems  to  be  assumed  by  counsel  for  appellant,  a  court 
of  limited  jurisdiction,  but,  on  the  contrary,  in  such 
matters  is  not  only  a  court  of  general  but  of  exclusive  juris- 
diction." 

It  follows  from  this  construction  of  the  assignment  law, 
that  the  Circuit  Court  was  without  authority  to  interfere 
with  the  distribution  of  the  Seiter  assets  in  the  hands  of 
the  assignee. 

Nor  do  we  think,  even  if  it  were  held  that  this  was  one  of 
the  special  cases  in  which  it  might  assume  jurisdiction,  that 
its  decree  was  binding  upon  appellees. 

An  examination  of  the  petition  and  decree  discloses  these 
facts. 

Neither  appellees  nor  any  of  the  general  creditors  of 
Seiter  were  parties  to  this  proceeding.  Nor  were  they  in 
any  way  represented  in  it. 

Seiter  by  his  deed  of  assignment  passed  to  his  assignee 
the  legal  and  equitable  title  of  all  the  property  scheduled, 
including  overdrafts,  absolutely  and  beyond  his  control. 
Lumber  Co.  v.  Union  Nat.  Bank,  159  111.  465.  Nothing 
that  he  might  say  or  do,  subsequent  to  the  assignment, 
could  aflfect  the  title  or  character  of  any  asset  so  conveyed. 
The  general  creditors  were  not  then  represented  by  Seiter; 
Weir,  the  assignee,  was  not  the  agent  of  the  general  credit- 
ors. He  was  the  agent  of  Seiter  for  the  distribution  of  the 
assets  in  his  hands  as  assignee.  Bouton  v.  Dement,  123  111. 
142;  Hanford  Oil  Co.  v.  First  Nat.  Bank,  126  III.  590.  He 
did  not,  therefore,  represent  the  general  creditors. 

Appellees,  as  general  creditors,  had  an  interest  in  the 
assets  in  the  hands  of  the  assignee,  from  the  date  of  prov- 
ing their  claims.     Levy  v.  Ch.  Nat.  Bank,  158  111.  88;  Gib- 
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son  V.  Rees,  50  111.  402.  They  were,  therefore,  entitled  to 
be  represented  in  any  proceeding  that  affected  their  inter- 
ests. If  not  represented  in  such  proceeding  they  were  not 
concluded  by  any  judgment  or  decree  entered  in  it. 
Neither  would  such  judgment  or  decree,  or  any  finding  of 
fact  stated  in  it,  be  competent  evidence  against  them  in  any 
subsequent  proceeding. 

In  Brush  v.  Fowler,  36  111.  58,  it  is  said:  "We  under- 
stand the  doctrine  to  be  universally  recognized  that  no 
one  can  be  injuriously  aflFected  by  a  judgment  or  decree 
of  any  court  who  was  not  a  party  to  such  judgment  or 
decree." 

To  the  same  effect  is  Broom's  Legal  Maxims,  Sec.  758; 
Greenleaf  on  Evidence,  Vol.  1,  Sec.  623;  Schulz  v.  Schulz, 
138  111.  665.  Neither  can  it  be  said  that  appellees  are  priv- 
ies, so  as  to  be  bound  by  the  appearance  of  either  Seiter  or  of 
his  assiofnee.  After  the  date  of  the  assignment,  December 
10, 1894,  neither  of  them  could  do  or  say  anything  that  would 
affect  the  interests  of  appellees.  Theevidence  shows  that 
the  petition  of  Turner  to  the  Circuit  Court  was  filed,  not 
only  after  the  assignee  had  taken  possession  of  the  estate, 
but  also  after  notice  to  creditors  to  file  claims  had  been 
^iven,  and  also  after  both  Turner  and  appellees  had  filed 
their  claims. 

Appellees  were  not  then  privies  to  either  Seiter  or  Weir, 
and  so  not  represented  by  them. 

It  may  be  said  further  that  the  finding  upon  which  the 
decree  is  based,  namely,  that  the  overdrafts  represented  the 
Riggin  fund,  is  not  based  upon  any  issue  tendered  in  the 
petition.  It  is  a  finding  of  fact  where  there  is  no  allegation 
to  warrant  the  finding. 

After  alleging  the  appointment  of  Seiter  as  trustee,  and 
his  failure  to  turn  over  the  fund  to  Turner,  the  petition 
alleges : 

'*  Your  petitioner  further  represents  that  the  said  Henry 
Seiter  on  the  10th  day  of  September,  1894,  made,  executed 
and  delivered  to  Marshall  W.  Weir  a  deed  of  assignment, 
assigning  and  transferring  to  said  Weir  all  of  the  property. 
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real  and  personal,  of  him,  the  said  Henry  Seiter,  for  the 
benefit  of  the  creditors  of  said  Seiter,  including  the  funds 
of  said  James  H.  Ri^gin,  insane,  in  the  hands  or  said  Seiter, 
trustee  as  aforesaid." 

And  again,  in  the  prayer  of  the  petition : 

"  That  upon  a  hearing  hereof,  the  said  Henry  may  be 
ordered  to  pay  and  turn  over  to  your  petitioner  the  trust 
fund  so  found  to  be  in  his  hands ;  tliat  in  case  the  said  Henry 
Seiter  has  transferred  and  turned  over  to  his  assignee,  the 
said  Marshall  W.  Weir,  the  said  trust  fund,  interming;led  and 
mixed  with  his  individual  property,  then  he,  the  said  Weir, 
may  be  ordered  and  adjudged  and  decreed  to  turn  over  and 
pay  to  your  petitioner  the  said  trust  fund  in  full,  with  legal 
interest  thereon,  from  January  14,  1895,  out  of  the  first 
funds  coming  into  his  hands  as  such  assignee,  and  that  your 
petitioner  may  be  decreed  to  have  a  first  and  prior  lien  upon 
all  the  funds  in  the  hands  of  Weir  as  assignee  for  the  pay- 
ment of  the  trust  fund.'\ 

It  will  be  seen  from  these  quotations  from  the  petition, 
that  there  is  no  averment  in  it  that  the  Riggin  fund  had 
been  kept  separate  by  Seiter,  or  was  in  any  way  separate 
and  distinguishable  from  other  assets  in  the  hands  of  his 
assignee;  or  that  it  was  represented  by  any  overdrafts.  Yet 
the  finding  in  the  decree  is,  "that  between  the  7th  day  of 
February,  1894,  and  December  10,  1894,  there  was  paid  out 
of  the  bank  of  Henry  Seiter  &  Co.,  in  overdrafts  to  sundry 
customers  of  said  bank,  the  sum  of  $23,546.07;  that  in  said 
overdrafts  was  included  the  said  trust  fund  belonging  to 
James  H.  Riggin,  and  further  finds  that  Weir,  as  assignee, 
is  collecting  such  overdrafts,  together  with  the  assets  of 
Seiter." 

The  decree  orders  that  Weir,  as  assignee,  pay  to  Turner, 
the  trustee,  the  sum  of  $14,025.59,  with  interest  from  Jan- 
uary 14,  1895,  or  such  part  thereof  as  he  can  realize  out  of 
the  assets  in  his  hands  designated  as  overdrafts,  and  that 
said  sum  of  $14,025.59,  included  in  said  assets  as  overdrafts, 
is  the  property  and  funds  of  said  trust  fund  belonging  to 
said  Riggin,  etc. 

In  other  words,  without  it  having  been  so  alleged  in  the 
petition,  the  decree  finds  that  $14,025.59,  being  the  Riggin 
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fund,  is  a  part  of  $23,546.07  owed  by  debtors  to  Seiter  and 
represented  by  overdrafts  on  the  Henry  Seiter  &  Company 
Bank,  in  the  hands  of  assignee.  It  invades  the  jurisdic- 
tion of  the  County  Court,  which  alone  has  authority  to 
direct  the  distribution  of  the  insolvent's  estate  bv  orderinff 
that  $14,025.59  of  these  overdrafts  should  be  applied  in 
payment  of  the  Kiggin  fund.  As  the  County  Court  in  the 
case  at  bar  rio^htlv  holds  that  there  is  no  evidence  before  it 
to  show  that  the  Riggin  fund  is  embraced  in  the  overdrafts, 
there  results  the  natural  conflict  and  confusion  in  adminis- 
tration which  an  interference,  by  one  court  claiming  juris- 
diction with  another  court  having  jurisdiction,  is  likely  to 
cause.  This  further  fact  appearing  in  evidence  is  proper 
to  be  noted.  Both  Turner,  the  assignee,  and  Weir,  the 
assign^,  are  sureties  on  Setter's  bond  as  trustee  for  $25,000. 

Turner  petitions  to  have  the  Riggin  fund  declared  a  lien, 
and  entitled  to  priority  of  payment.  Weir  and  Seiter 
respond.  The  petitioner  and  the  respondent  Weir  are  both 
sui-eties  on  Setter's  bond.  Seiter  is  interested  to  protect  his 
bondsmen.  All  parties  to  the  petition  then  are  interested 
in  having  $14,025.59  taken  out  of  the  fund  in  the  assignee's 
hands  for  the  payment  of  general  creditors,  and  applied 
specially  in  payment  of  the  claim  for  which  Turner  and 
Weir  are  sureties.  No  one  interested  in  opposing  the  peti- 
tion is  made  a  party.  It  is  not  easy  to  imagine  a  proceed- 
ing in  which  both  complainant  and  defendants  would  more 
heartily  and  harmoniously  desire  the  same  decree. 

We  conclude,  then,  that  the  decree  of  the  Circuit  Court 
was  not  competent  evidence  to  prove  that  the  Riggin 
fund  was  embraced  in  the  overdrafts;  that  the  court 
being  without  jurisdiction,  its  decree  is  not  binding  upon 
the  County  Court,  the  assignee,  or  upon  appellees. 
That  the  evidence  in  the  case  at  bar  fails  to  show  that 
the  overdrafts  include  the  Riggin  fund,  but  does  show  that 
this  fund  was  mixed  and  mingled  with  the  money  in  the 
Seiter  bank  and  is  incapable  of  separation  or  identification. 

The  order  and  decree  of  the  County  Court  is  therefore 
affirmed. 
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Olney  School  District  t«  Ada  Christy. 

1.  ScHOOiJB — Power  of  Directors  to  Discharge  Teachers. — ^Under  a 
contract  to  teach  a  school  containing  the  clause  *' The  continuance  of  an 
engagement  with  teachers  is  at  the  option  of  the  directors,"  the  direct- 
ors may  discharge  the  teacher  at  any  time. 

2.  Same— JVb^icc  of  Directors'  Meetings. — ^Where  there  is  an  agree- 
ment by  all  of  the  directors  to  meet,  no  formal  notice  of  a  directors* 
meeting  is  necessary. 

Assampsit,  for  teacher's  wages.  Trial  in  the  Circuit  Court  of  Rich- 
land County;  the  Hon.  Enoch  E.  Nkwlin,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff;  appeal  by  defendants.  Heard  in  this  court 
at  the  August  term,  1898.  Reversed  with  a  finding  of  facts.  Opinion 
filed  March  10,  1899. 


John  Lynch,  Jr.,  and  H.  G.  Morris,  attorneys  for  appel- 
lant. 

The  boards  of  education  in  schools  embraced  in  the  sec- 
ond division,  under  a  general  contract  with  teachers,  have 
the  power  "  To  dismiss  and  remove  any  teacher,  whenever, 
in  their  opinion,  be  or  she  is  not  qualified  to  teach,  or  when- 
ever, from  any  cause,  the  interest  of  the  school  may,  in  their 
opinion,  require  such  removal  or  dismissal."  Starr  &  Cur- 
tis, Chap.  122,  Art.  6,  Par.  166,  clause  12. 

The  Olney  School  District  is  organized  under  a  special 
charter,  and  has  all  the  powers  of  boards  of  education  in 
the  same  division,  as  well  as  other  powers.  Private  Laws 
of  Illinois,  1867,  Vol.  3,  page  39;  Private  Laws  of  Illinois, 
1S69,  Vol.  3,  page  485. 

An  indefinite  hiring  is  a  hiring  j)rima  facie  at  will.  It  is 
also  well  settled  that  a  hiring  at  so  much  a  week,  month  or 
year,  no  time  being  specified,  does  not,  of  itself,  make  more 
than  an  indefinite  hiring.  McCuUough  Iron  Co.  v.  Car- 
penter, 67  Md.  654. 

Under  a  contract  for  service  by  the  month,  not  otherwise 
fixing  any  time  of  service,  damage  resulting  to  the  employer 
from  the  servant  quitting  the  employment  at  the  end  of  any 
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month,  is  no  ground  of  recovery.  Thomas  v.  Hatch,  53 
Wis.  296. 

The  plaintiff  and  defendant  entered  into  a  contract  by 
which  the  plaintiff  agreed  to  work  for  defendant  for  a 
term  not  exceeding  three  years,  at  a  compensation  of  $3 
per  week.  After  a  service  of  about  two  months  he  was 
dismissed.  In  an  action  to  repover  damages  for  a  breach  of 
the  contract,  held,  that  no  recovery  could  be  had.  Harper 
T.  Hassard,  113  Mass.  187. 

Where  a  contract  for  hiring  provides  that  it  may  be 
terminated  at  any  time,  it  is  binding  on  the  parties.  Booth 
V.  Ratcliffe,  107  N.  C.  6;  Tiffany's  Persons  &  Domestic 
Relations,  Ch.  16,  Sec.  253,  page  462. 

Where  parties  make  a  contract  for  personal  services  and 
the  same  is  not  for  a  definite  period,  it  is  a  contract  at  will, 
and  may  be  terminated  at  any  time  by  either  of  the  parties. 
Tiffany's  Persons  &  Domestic  Relations,  Ch.  16,  Sec.  253, 
pige  462. 

If  this  contract  reserved  to  defendant  the  right  to  dis- 
charge  plaintiff  at  any  time  merely  because  it  might  be 
dissatisfied  with  his  conduct  of  the  business,  whether  it  had 
sufficient  reason  to  be  so  or  not,  it  may  have  been  an  inju- 
dicious one  for  plaintiff  to  consent  to;  but  there  can  be  no 
question  that  the  parties  might  make  such  a  contract,  and, 
if  that  is  what  this  contract  was  intended  to  be,  they  must 
abide  by  it.     Frary  v.  American  Rubber  Co.,  52  Minn.  264. 

It  is  settled  law  that  when  a  person  contracts  to  do  work 
to  the  satisfaction  of  his  employers,  the  employer  is  the 
judge,  and. the  question  of  the  reasonableness  of  his  judg- 
ment is  not  a  question  for  the  jury.  Koehler  V;  Buhl,  94 
Mich.  496. 

Parties  make  their  own  contracts,  and  either  may  stipu- 
late as  he  may  deem  it  necessary  for  his  own  protection, 
and  it  is  optional  whether  the  other  accepts  the  terms 
proffered.  Having  once  made  the  contract,  neither  can 
hold  the  other  to  a  different  contract.  When,  therefore, 
one  guarantees  to  give  satisfaction,  he  assumes  the  under- 

Vol  LXXXI  » 
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taking  to  perforin  the  work  in  such  manner  as  to  satisfy 
the  other,  and  invests  the  latter  with  full  power  to  deter- 
mine the  reasonableness  of  the  cause.  We  can  not  presume 
the  contract  would  have  been  made  without  such  a  provision 
or  on  any  other  terms.  This  was  the  construction  placed 
upon  the  contract  by  the  trial  court,  and  we  are  of  the 
opinion  it  was  correct  Allen  v.  Mutual  Compress  Co.,  101 
Ala.  574. 

R.  B.  WrrcHER,  attorney  for  appellee. 

Mr.  Justice  Woethinoton  delivered  the  opinion  of  the 
court. 

Appellee,  on  the  10th  of  May,  1897,  applied  to  the  board 
of  school  directors  of  appellant  for  employment  as  a  school 
teacher,  preferring  an  assignment  to  a  primary  grade. 

Appellant  replied  as  follows : 

"  Olnky  Public  School,  Olney,  111.,  June  4,  1897. 
Miss  Ada  Christy  : 

Your  application  has  been  favorably  acted  upon  and  you 
will  be  given  a  situation,  on  the  following  conditions : 

Subject  to  assignment  to  department  grade. 

1st.  The  continuance  of  an  engagement  with  teachers  is 
at  the  option  of  this  directors. 

2d.  All  teachers  are  requested  to  cheerfully  carry  out 
and  conform  to  all  existing  rules  and  regulations  and  such 
.others  as  the  board  may  from  time  to  time  adopt;  and  to 
work  in  harmon}'  with  the  superintendent  and  directors,  and 
to  respect  their  authority,  and  to  observe  and  carefully  fol- 
low their  directions. 

You  are  assigned  to  Room  No.  12,  Primary  . . . .,  Inter- 
mediate ....,  Grammar  ....,  Hi^h  School  Department. 
Salary  per  month  $40.  You  will  please  give  notice  of  your 
acceptance  or  non-acceptance  of  this  appointment  soon. 

James  E.  Wharf,  ) 

H.  GoDEKR,  >  Board  of  Directors. 

T.  A.  Habdman.    ) 

Please  sign  and  return." 

To  which  appellee  replied  as  follows : 

'*  The  proposition  as  set  forth  above  is  hereby  accepted. 

Ada  Christy,  Applicant." 
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Under  this  contract  appellee  commenced  teaching  and 
taught  through  the  months  of  September,  October,  Novem- 
ber, December  and  January,  when  she  was  discharged. 
She  Was  paid  in  full  for  the  time  she  taught. 

At  an  official  meeting  of  the  board  of  directors,  held  Jan- 

uar}^  31st,  the  directors  of  the  district  unanimously  decided 

to  ask  for  the  immediate  resignation  of  appellee.    The 

record  of  the  board  is  as  follows : 

"  Superintendent  Wood  was  instructed  to  request  Miss 
Ada  Cnristy,  teacher  of  No.  9,  to  hand  in  her  resignation; 
cause,  incompetency." 

All  the  members  of  the  board  were  present,  and  their 
action  is  officially  attested  by  James  £.  Wharf,  president, 
and  H.  Godeke,  clerk. 

Appellee  was,  on  the  same  date,  notified  by  Superintend- 
ent Wood  of  this  action  of  the  board.  She  testifies :  ^'  I 
knew  on  the  first  day  of  February  that  the  board  termi- 
nated my  services  as  teacher.  On  the  31st  day  of  January 
I  asked  Mr.  Wood  what  the  directors  did  that  morning  and 
he  said  they  had  voted  for  my  resignation." 

Instead  of  accepting  this  request  to  resign  as  a  discharge, 
appellee  came  to  the  school  room  on  February  1st  to  resume 
her  work  as  a  teacher,  but  was  not  allowed  to  do  so. 

T.  A.  Hardman,  James  E.  Wharf  and  Henry  Godeke  con- 
stituted the  board  of  directors.  A  meeting  of  the  board 
was  held  at  8:30  a.  m.,  February  1st,  the  record  of  which  is 

as  follows : 

"Olney,  III.,  February  1,  1898. 

Board  met  at  office  of  superintendent  of  school  at  8 

o'clock  A.  M.    Present,  Wharf  and  Hard  man;  absent,  Godeke. 

The  chairman  appointed  T.  A.  Hardman  secretary  pro  tern. 

The  following  proceedings  were  had : 

^^  It  having  become  apparent  to  members  of  this  Board  of 
School  District  No.  12,  Towns  3  and  4  North,  Range  10  East, 
that  the  teacher  in  charge  of  room  No.  9  in  said  school, 
Miss  Ada  Christy,  was  failing  to  maintain  proper  discipline 
necessar}''  to  secure  good  results,  and  that  methods  of  instruc- 
tion put  forth  are  inefficient  and  below  the  standard  reauired 
in  that  room,  it  is  therefore  ordered  that  Miss  Ada  Christy 
be  discharged  from  further  service  in  said  School  District. 
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No.  12,  Towns  3  and  4,  Kange  10,  said  discharge  to  take 
effect  at  once. 

Signed,  James  E.  Whabf,  Pres. 

T.  A.  Habdman,  Sec' y  pro  ^w." 

Mr.  Godeke  was  not  present  at  this  meeting. 

T.  A.  Hardman  testifies : 

"  At  the  first  meeting  Wharf,  Hardman  and  Godeke  were 
present.  That  was  January  31,  1898.  The  following  day 
Sir.  Godeke  was  not  present.  The  hour  was  8:30  a.  m. 
There  was  no  formal  meeting,  only  we  had  agreed  to  meet 
next  morning.  There  was  no  special  notice.  Mr.  Wood 
had  anticipated  trouble,  and  we  wanted  to  be  there.  Mr. 
Godeke  was  not  specially  notified,  but  knew  of  the  conrer- 
sation  relative  to  the  meeting." 

Appellee  brought  suit  to  recover  salary  for  the  month  of 
February,  and  received  judgment  for  $40,  from  which  judg- 
ment this  appeal  is  taken.  Upon  the  trial  of  the  case  the 
contract  above  stated,  the  action  of  the  board  in  requesting 
the  resignation  of  appellee,  her  appearance  on  February 
1st  to  teach,  and  the  action  of  the  board  on  February 
1st,  formally  discharging  her,  were  in  evidence. 

After  all  the  evidence  had  been  introduced  appellant 
moved  the  court  to  give  the  following  instruction,  which 
was  refused : 

"  The  court  instructs  the  jury  that,  under  the  law  and  the 
evidence  in  this  case,  there  is  no  liability  on  the  part  of  the 
defendant,  and  the  plaintiff  has  no  right  to  recover,  and 
you  are  instructed  to  find  for  the  defendant." 

Under  the  evidence  introduced,  this  instruction  should 
have  been  given.  There  is  no  controversy  as  to  what  the 
contract  was.  It  provided  expressly,  "  The  continuation  of 
an  engagement  with  teachers  is  at  the  option  of  the 
directors." 

The  directors  exercised  this  option  on  the  31st  of 
January,  when,  at  a  formal  meeting,  they  unanimously 
requested  the  resignation  of  appellee  for  incompetency, 
and  caused  her  to  be  notified  of  their  action.  By  the 
terms  of  the  contract  they  could  dispense  with  her  serv- 
ices  whenever  they  saw  fit  to  do  so,  and  were  under  no 
legal  obligation  to  state  any  cause  for  their  action.    When 
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an  employer  reserves  the  right  to  terminate  a  contract  of 
employment  at  his  option,  and  exercises  that  right,  he  has 
done  only  what  the  employe  expressly  agreed  that  he  might 
do.  No  authorities  need  be  cited  in  support  of  this  funda^ 
mental  proposition. 

That  this  option  was  exercised  in  the  present  case  clearly 
appears  from  the  cross-examination  of  appellee,  as  follows : 

Q.  State  to  the  jury  if  you  received  notice  from  the 
i)oard  of  directors.  A.  I  never  received  any  notice  from 
the  directors  until  the  1st  day  of  February. 

Q.    Who  notified  you  then  ?    A.    Superintendent  Wood. 

Q.  In  the  presence  o^  the  directors  {  A.  He  first  came 
to  my  room. 

Q.  Did  the  directors  afterward  ratify  that  ?  A.  They 
did. 

Q.  Then  you  knew  that  day  that  the  directors  had  ter- 
minated your  services,  or  claimed  to  have  terminated  your 
services  as  a  teacher  ?    A.     Yes,  sir. 

Mr.  Witcher,  for  plaintiff :  Q.  On  the  1st  day  of  Feb- 
ruary i    A.     Yes,  sir. 

Mr.  Morris,  for  defendant :  Q.  What  nbtice  did  you 
receive  on  the  31st  daj^  of  January?  A.  I  asked  Mr.  Wood 
what  the  directors  did  that  morning,  and  he  said  they  had 
voted  for  my  resignation. 

It  is  insisted  by  counsel  for  appellee  thkt  she  was  not 
legally  discharged;  that  the  call  for  her  resignation  on  the 
31st  of  January  was  not  a  discharge;  and  that  the  meeting 
of  the  directors  on  February  1st  was  a  special  meeting,  and 
Godelce  not  being  present  at  it  and  not  having  been  specially 
notified,  that  the  meeting  was  unauthorized  and  illegal,  and 
its  action  invalid.  In  support  of  this  contention  counsel 
cite  Section  18,  Paragraph  188,  Starr  ife  Curtis'  Stat.  1896, 
Vol.  3,  p.  3684,  as  follows : 

"  Regular  and  Special  Meetings — How  Called. — The 
board  of  directors  shall  hold  regular  meetings  at  such 
times  as  they  may  designate;  and  they  mav  hold  special 
meetings  as  occasion  may  require,  at  the  call  of  the  presi- 
dent, or  any  two  members." 

Section  19.  "  No  official  business  shall  be  transacted  by 
the  board  except  at  regular  or  special  meetings." 

In  reply  to  this  contention  of  counsel  it  may  be  said  that 

the  undisputed  testimony  of  Hardman  is,  '^  there  was  no 
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formal  notice  of  the  second  meeting,  only  we  had  agreed  to 
meet  next  morning. ^^  If  there  was  an  agreement  by  all  of 
the  directors  to  meet,  no  formal  notice  of  a  meeting  was 
necessary. 

It  may  be  said  further  that  a  notice  of  a  request  for 
resignation  was  a  sufficient  notice  under  the  clause  of  the 
contract — ^Hhe  continuation  of  an  engagement  with  teachers 
is  at  the  option  of  the  directors."  This  option  was,  in 
effect,  exercised  on  the  Slst  of  January,  and  the  engage- 
ment discontinued  from  that  date.  Under  the  view  of  the 
case  as  stated,  it  is  not  necessary  to  notice  other  matters 
presented  by  counsel.    Judgment  reversed. 

Finding  of  Facts. — The  following  statement  of  facts 
may  be  entered  of  record  : 

Appellee  was  employed  under  a  written  contract  to  teach 
school.  The  contract  contained  this  provision :  ^'  The  con- 
tinuation of  an  engagement  with  teachers  is  at  the  option 
of  the  directors."  Appellee  taught  under  this  contract 
from  and  including  September  to  the  Slst  of  January,  when 
her  resignation  was  unanimously  called  for  at  a  meeting  of 
the  directors  when  all  were  present.  She  was,  on  the  same 
day  notified  of -the  action  of  the  board.  The  board  agreed 
to  meet  on  the  succeeding  morning,  February  1st,  but  no 
special  notice  of  this  meeting  was  served.  At  this  meeting 
two  or  three  members  of  the  board  were  present,  and  appel- 
lee was  there  formally  discharged.  Appellee  appeared  on 
February  1st  prepared  to  resume  teaching,  but  was  pre- 
vented by  the  board  from  doing  so.  Suit  is  brought  to 
recover  salary  for  the  month  of  February,  appellee  having 
been  paid  for  previous  months. 


City  of  Waterloo  v.  Frederick  Heely. 

1.  GrruBS  and  Villages— Can  Not  Require  Licenses  from  Bersong 
Taking  Orders, — An  employe  of  a  firm  who  solicits  and  takes  orders  for 
the  sale  of  coffee,  tea  and  spices  to  be  delivered  on  a  future  day,  to 
householders  within  a  neighboring  city  for  their  own  con8umptioii« 
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such  orders  being  taken  and  the  goods  afterward  delivered  and  paid  for 
within  the  limits  of  the  city,  is  neither  an  itinerant  merchant  nor  a 
transient  vender  of  merchandise,  and  can  not  be  required  to  take  a 
license  from  the  city  as  such. 

Suit  for  TiolAtfon  of  an  Ordinance.— Trial  in  the  Circuit  Court  of 
Monroe  County;  the  Hon.  Mastin  W.  Schaeffer,  Judge,  presiding. 
Finding  and  judgment  for  defendant;  appeal  by  plaintiff.  Heard  in 
this  court  at  the  August  term,  1898.  Affirmed.  Opinion  filed  March  10, 
1899. 

Webb  &  Webb,  attorneys  for  appellee. 

The  only  question  for  consideration  is,  whether  appellee, 
in  the  pursuit  of  his  business  calling,  soliciting  orders  of 
merchandise  on  future  delivery,  as  shown  by  the  admitted 
facts  in  this  case,  is  embraced  in  the  class  of  persons  desig- 
nated in  the  above  section  as  itinerant  merchants  and  tran- 
sient venders  of  merchandise.  In  Twining  v.  City  of  Elgin, 
38  III.  App.  356,  the  court  says : 

"Indeed  the  term  *  peddler,'  *  transient  vender  of  mer- 
chandise and  itinerant  merchant'  means  and  implies  persons 
who  sell  and  deliver  goods,  wares  or  merchandise,  or  who 
barter  or  exchange  on  delivery  thereof  other  commodities 
therefor.  We  understand  that  the  terms  '  itinerant  mer- 
chant' and  ^  transient  vender  of  merchandise,'  as  used  in  the 
act  of  June  16, 1887,  Laws  1887,  page  1 17,  mean  and  were 
intended  to  apply  to  those  persons  who  for  a  short  space  of 
time  locate  in  a  city  and  make  sale  and  deliver}^  of  their 
goods,  as  other  merchants  do,  or  those  who  carry  or  trans- 
port their  goods  from  house  to  house,  or  place  to  place,  and 
make  sale  and  delivery  of  their  goods  in  like  manner  as  other 
merchants  and  salesmen  do. 

"  If  we  are  correct  in  the  foregoing  premises,  it  must  fol- 
low that  appellant  was  not  at  the  time  of  the  act  complained 
of  pursuing  the  vocation  of  *  peddler,'  'itinerant  merchant' 
ancl '  transient  vender  of  merchandise,'  making  sale  and  de- 
livery of  goods  contemplated  and  within  the  meaning  of  the 
statute  above  cited,  but  was  pursuing  the  vocation  of  a 
'drummer,'  that  is,  one  who  solicits  trade  from  retail  dealers 
or  others  by  sample,  or  one  whose  business  it  is  to  canvass 
and  take  orders  for  future  delivery."  Village  of  Cerro 
Gordo  V.  Rawlings,  135  111.  36;  Rawlings  v.  Village  of 
Cerro  Gordo,  32  111.  App.  216. 

The  city  derives  its  power  from  the  statute  and  is  power- 
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less  to  enact  an  ordinance  exceeding  the  anthority  conferred 
thereby.  "  Any  fair,  reasonable  doubt  concerning  the  exist- 
ence of  power  is  resolved  by  the  courts  against  the  corpo- 
ration and  the  power  is  denied."  1  Dillon  on  Municipal 
Corporations,  Sections  55  and  251 ;  Mays  v.  Cincinnati,  1  O. 
St.  268. 

The  business  aimed  at  by  the  ordinance  here  in  question 
can  not  be  termed  that  of  "  itinerant  merchant ''  or  "  tran- 
c?:ent  vender  of  merchandise,"  and  that  the  city  of  Waterloo 
has  no  power  to  enact  an  ordinance  defining  what  particu- 
lar kind  of  trade  or  business  shall  constitute  an  itinerant 
merchant  and  transient  vender  of  merchandise,  so  as  to  in- 
clude persons  or  principles  not  clearly  within  the  terms  of 
the  act  granting  such  power.  Twining  v.  City  of  Elgin,  38 
111.  App.  356. 

Jos.  W.  EicKERT,  attorney  for  appellant  (with  him  F.  M. 
Ga^uen,  city  attorney,)  contended  that  the  appellant  was  a 
vender  of  merchandise  while  he  was  engaged  in  selling,  tak- 
ing orders,  consummating  the  sale  by  a  delivery  of  the  arti- 
cle sold  and  receiving  payment  for  same, «.  ^.,  selling  and 
delivering  in  retail,  coifee,  tea,  sugar,  spices,  etc.,  from  a 
wagon  within  the  corporate  limits  of  appellant,  not  by  sam- 
ple as  agent  for  his  principal,  but  as  a  retailer  to  house- 
holders, within  said  limits  for  their  own  consumption. 
Therefore  he  is  a  vender  of  such  merchandise.  Kex  v. 
McKnight,  10  B.  &  C.  (Eng.)  734;  Kex  v.  McGill,  2  B.  &  C. 
(Eng.)  377. 

Courts  are  not  confined  to  the  literal  meaning  of  the  words 
in  the  statute,  but  the  intention  may  be  collected  from  the 
necessity  or  objects  of  the  act  and  its  words  may  be  enlarged 
or  restricted  according  to  its  true  intent.  Castner  et  al.  v. 
Walrod,  83  111.  171;  Cruse  v.  Aden,  Adm'r,  127  111.  231. 

The  State  imparts  to  its  creature,  the  municipality,  the 
power  necessary  to  the  performance  of  its  functions  and  to 
the  protection  .of  its  citizens  in  theit*  persons  and  property. 
The  police  power  is  one  of  these.  Sayre  Borough  v.  Phil- 
lips, 148  Pa.  St.  482;  Shamokin  Borough  v.  Flannigan,  156 
Pa.  St.  43. 
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Mr.  JrsTicK  Bigelow  delivered  the  opinion  of  the  court. 

The  facts  in  this  case  are  stipulated. 

Appellee  was  an  employe  of  the  firm  of  McCuUough 
&  Reincke,  merchants  permanently  located  at  and  doing 
business  in  the  city  of  Belleville,  in  this  State,  dealing  in 
tea,  coffee,  spices  and  other  articles  of  merchandise,  and  as 
such  employe  appellee  solicited  and  took  orders  for  the 
sale  of  coffee,  tea  and  spices,  to  be  delivered  on  a  future 
day,  to  several  persons,  householders  within  the  city  of 
Waterloo,  for  their  own  consumption,  the  orders  being 
taken,  and  the  goods  afterward  and  on  a  certain  future 
day  delivered  by  and  paid  for  to  appellee,  within  the  limits 
of  the  city,  without  a  license  from  the  city.  For  these 
acts  appellee  was  arrested  on  a  charge  of  violating  an 
ordinance  of  the  city,  and  after  a  trial  before  a  police  mag- 
istrate, was  found  guilty,  and  fined  |2  and  costs.  From 
this  judgment  he  appealed  to  the  Circuit  Court  of  Monroe 
County,  where,  on  a  trial  before  the  court,  he  was  found 
not  guilty,  and  from  this  judgment  the  city  has  appealed  to 
this  court,  and  assigns  the  judgment  as  error. 

The  section  of  the  ordinance  claimed  to  have  been  vio- 
lated is  as  follows : 

^'  Sec.  2.  That  all  itinerant  merchants  and  transient  vend- 
ers of  merchandise,  who  shall  be  paid  for  any  orders  solicited 
and  taken  within  this  city,  of  any  goods,  wares  or  merchan- 
dise, or  any  article  of  value,  which  are  to  be  delivered  on 
a  future  day,  or  who  shall  by  any  device  or  circumvention 
be  paid  for  any  such  goods,  wares  or  merchandise,  or  other 
articles  of  value,  thus  sold  on  future  delivery,  or  who  shall 
sell  or  offer  for  sale,  barter  or  exchange,  SkJiy  such  goods, 
wares  or  merchandise,  or  other  articles  of  value,  by  going 
from  house  to  house,  or  upon  or  alon^  the  public  streets, 
avenues,  alleys  and  public  grounds,  within  the  city,  shall  in 
all  such  cases,  secure  and  pay  for  a  license  from  said  city, 
so  to  do,  a  sum  of  three  uoUars  for  each  day  any  such 
person  shall  pursue  such  business  calling  within  this  city, 
or  a  sum  of  twenty-five  dollars,  for  the  right  to  pursue 
said  business  calling,  for  one  year,  within  this  city;  and  all 
such  itinerant  merchants  and  transient  venders  of  merchan- 
dise, who  shall  be  paid  for  any  orders  solicited  and  taken 
within  this  city,  of  any  goods,  wares  or  merchandise,  or 
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any  article  of  value,  which  are  to  be  delivered  on  a  future 
day,  or  who  shall  by  any  device,  circumvention  or-  make- 
shift, be  paid  for  any  such  goods,  wares  or  merchandise,  or 
other  article  of  value,  thus  sold  and  delivered  on  a  future 
day,  or  who  shall  sell  or  offer  for  sale,  barter  or  exchange, 
any  such  goods,  wares  or  merchandise,  or  other  articles  of 
value,  by  going  from  house  to  house,  or  upon  and  along  the 
public  streets,  avenues,  alleys  or  public  grounds  within  this 
city,  shall  in  all  such  cases,  witnout  first  having  secured 
from  said  city  a  license  so  to  do,  be  subject  to  a  fine  of  not 
less  than  three  dollars  nor  more  than  two  hundred  dollars, 
for  each  offense." 

The  ordinance  was  evidently  intended  by  its  makers  to 
be  based  upon  the  power  given  to  the  city,  under  an  act  of 
legislature  in  force  July  1,  1887,  which  reads  as  follows: 

''  That  the  city  council  in  cities,  and  the  president  and 
board  of  trustees  in  villages  and  incorporated  towns,  shall 
have  the  power  to  license,  tax,  regulate,  suppress  or  pro- 
hibit itinerant  merchants  and  transient  venders  of  merchan- 
dise."   (See  Kurd's  E.  S.  of  1897,  272.) 

It  is  further  evident  that  the  makers  of  the  ordinance 
intended  it  should  embrace  cases  like  this,  and  we  are  asked 
to  give  the  law  a  liberal  construction,  if  necessary,  to  make 
it  potential  to  sustain  the  intent  of  the  makers  of  the  ordi- 
nance. 

It  is  our  duty  to  construe  the  law  as  we  find  it,  and  not 
enlarge  or  add  .to  it  by  construction,  so  as  to  make  it 
embrace  anything  not  clearly  stated  in  it,  leaving  the 
defects,  if  any  there  are,  to  the  legislature,  which  is  the 
only  legitimate  law-making  power. 

The  attempt  of  the  city  council  to  enlarge  its  powers  by 
and  through  the  ordinance  must  be  held  to  be  futile;  and 
the  ordinance  must  be  construed  as  a  law  of  the  city, 
requiring  ^Mtinerant  merchants  and  transient  venders  of 
merchandise"  to  obtain  a  license  from  the  city  before  they 
can  be  permitted  to  follow  their  vocation  within  the  limits 
of  the  city. 

The  only  question  for  us  to  determine  is,  was  appellee  an 
itinerant  merchant  and  transient  vender  of  merchandise, 
within  the  meaning  of  the  law,  or  if  the  word  "and"  after 
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the  word  "  merchants  "  is  to  be  construed  disjunctively,  was 
he  either  an  "itinerant  merchant"  or  "a  transient  vender 
of  merchandise." 

So  far  as  we  are  advised,  the  first  adjudged  case  that 
attempted  to  define  the  terms  "  itinerant  merchant "  and 
"transient  vender  of  merchandise"  is  Twining  v.  City  of 
Elgin,  38  III.  App.  356,  in  which  the  court  said :  "  We 
understand  that  the  terms  *  *  *  as  used  in  the  act  last 
above  referred  to,  mean  and  were  intended  to  app]y  to  those 
persons  who,  for  a  short  space  of  time,  locats  in  a  city  and 
make  sale  and  delivery  of  their  goods  as  other  merchants 
do,  or  those  who  carry  or  transport  their  goods  from  house 
to  house  or  place  to  place  and  make  sale  and  delivery  of 
their  goods  in  like  manner  as  other  merchants  or  sales- 
men do." 

In  the  case  of  The  City  of  Carrol  ton  v.  Bazzette,  159  111. 
284,  the  court,  referring  to  the  business  Bazzette  had  been 
engaged  in,  said :  "  He  opened  a  store,  stocked  it  with 
various  articles  of  merchandise  and  sold  as  other  merchants 
do,  and  the  only  difference,  aside  from  selling  sometimes  at 
auction,  was  that  his  business  was  not  permanent  in  the 
particular  city  or  village  in  which  for  the  time  it  was  car- 
ried on.  It  was  not  intended  to  be  permanent;  it  was 
intended  to  be,  and  was,  transitory.  He  took  his  stock  of 
goods  from  city  to  city,  sold  his  goods  and  transacted  busi- 
ness as  a  merchant  for  a  few  weeks  only  in  each  place,  and 
we  can  not  conceive  of  a  more  appropriate  designation,  as 
applied  to  his  case,  than  that  of  ^  itinerant  merchant.'  " 

Assuming  the  construction  given  the  terms  of  the  law 
adverted  to  be  correct,  do  appellee's  acts  bring  him  within 
its  provisions  %  It  would  seem  that  the  nature  and  char- 
acter of  the  business  of  his  employers  would  necessarily 
stamp  itself  upon  him  and  control  and  fix  the  character  of 
the  business  he  did,  for  though,  while  soliciting  orders  and 
delivering  goods  sold  he  was  away  from  the  store  and 
place  of  business  of  his  employers,  he  was  no  less  a  clerk 
for  them  than  he  would  have  been  had  he  sold  and  delivered 
the  goods  and  received  pay  for  them  at  the  store. 


316  Appellate  Codbts  of  Illinois. 

Vol.  81.]      McCormick  Harvesting  Machine  Ck>.  v.  Laster. 

He  was,  in  our  opinion,  no  more  an  itinerant  merchant,  or 
transient  vender  of  merchandise,  in  what  he  did,  than  he 
would  have  been  had  he  sat  quietly  in  the  store  of  his 
employers  in  Belleville  and  talked  with  his  customers  in 
Waterloo  through  the  telephone  and  sent  the  goods  to  the 
purchasers  by  delivery  wagon  with  the  bills  for  them  to  be 
collected  on  delivery  of  the  goods. 

It  is  unnecessary  to  inquire  whether  any  of  the  acts 
appellee  did  made  him  amenable  to  the  provisions  of  the 
ordinance  until  we  first  determine  that  the  city  council  had 
the  power,  under  the  law,  to  require  him  to  take  out  a 
license  to  do  the  acts;  and  since  we  hold  that  appellee  was 
neither  an  itinerant  merchant  nor  a  transient  vender  of 
merchandise,  it  follows  that  the  judgment  of  the  Circuit 
Court  was  right,  and  hence  it  is  affirmed* 


McCormick  Harvesting  Machine  Co.  v.  Frank  Laster^ 
John  T.  Barnelt,  Wm.  J.  Rice^  J.  8.  Wy cough 

and  D,  F.  Sandusky. 

1.  Depositions— TFTien  They  May  be  Properly  Used  as  Evidence, — 
All  depositions,  so  long  as  they  are  on  file  in  the  office  of  the  clerk  of  the 
court,  when  properly  taken  and  containing  evidence  pertinent  to  the 
issue,  may  properly  be  used  as  evidence  on  the  trial. 

2.  SA.ME — When  They  May  be  Used  by  the  Adverse  Party, —Where  a 
party  takes  a  deposition  and  places  it  on  file,  if  ho  fails  or  refuses  to  read 
it  himself  and  does  not  withdraw  it  from  the  files  by  proper  leave  of 
the  court,  it  may  be  read  by  the  opposite  party. 

3.  Same— PT/ien  a  Witness  May  be  Impeached  by  the  Party  Taking 
His  Deposition, — Where  a  deposition  is  introduced  and  read  on  a  trial 
by  the  opposite  party,  the  party  whose  deposition  is  taken  becomes  the 
witness  of  such  opposite  party  and  as  such  may  be  impeached  by  the 
party  originally  taking  his  deposition. 

4.  Instructions— JVbi  to  Commit  the  Constnietion  of  a  Contract  to 
the  Jury,  —An  instruction  which  in  any  degree  commits  the  construction 
of  a  contract  to  a  jury,  is  erroneous. 

5.  COSTRACT&— Performance— When  to  be  Left  to  the  Jury,— The 
question  of  performance  of  a  contract  should  not  be  left  to  the  jury 
without  a  construction  of  the  contract  by  the  court. 
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Debt,  on  bond.  Trial  in  the  (^cuit  Court  of  Hamilton  County;  the 
Hon.  Edmund  D.  Younoblood,  Judge,  presiding.  Verdict  and  judg- 
ment for  defendants;  appeal  by  plaintiff.  Heard  in  this  court  at  the 
Aug^t  term,  1898.  Reversed  and  remanded.  Opinion  filed  March  10, 
1899. 

John  C.  Edwards  and  T.  M.  Eokley,  attorneys  for  appel- 
lant. 


Btelle,  Walker  &  Cross,  attorneys  for  appellees. 

Mb.  Justice  Creiohton  delivered  the  opinion  of  the  court. 

This  was  an  action  in  debt,  in  the  Circuit  Court  of  Hamil* 
ton  County,  upon  a  bond  executed  by  appellees  to  appellant. 
The  bond  is  set  out  in  haec  verba  in  the  declaration.  This 
case  was  before  the  court  at  a  previous  terra,  on  demurrer 
to  the  declaration.  The  declaration  was  held  sufficient,  and 
the  cause  reversed  and  remanded,  for  the  error  of  the  Circuit 
Court  in  sustaining  the  demurrer.  In  the  opinion,  which 
appears  in  Vol.  70  of  the  Reports  of  111.  App.  Court,  at  page 
425,  the  bond  is  discussed  and  the  law  applicable  to  certain 
clauses  thereof  laid  down.  After  the  cause  was  remanded, 
ap})ellees  filed,  to  the  declaration,  two  pleas :  J^il  delity  and 
the  general  performance. 

Trial  was  by  jury.  Verdict  and  judgment  in  favor  of 
appellees. 

Appellant  urges  as  grounds  for  reversal,  that  the  court 
admitted  improper  evidence  on  behalf  of  appellees;  that  the 
court  refused  to  give  proper  instructions  asked  b}^  appellant; 
that  the  court  erred  in  giving  the  instructions  on  behalf  of 
api)ellees,  and  that  the  verdict  is  against  the  weight  of  the 
evidence. 

On  the  18th  day  of  January,  1892,  appellant  entered  into 
a  contract  with  Frank  Laster,  one  of  the  appellees,  by  the 
terms  of  which  Laster  was  to  act  as  the  general  agent  for 
appellant  at  Kansas  City,  Missouri,  for  the  sale  and  delivery 
of  harvesting  machines,  wires  and  extras,  for  the  appoint- 
ment of  sub-agents,  for  the  collection  of  money,  and  for  the 
performance  of  any  other  duties  which  might  be  entrusted 
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to  him  by  virtue  of  sach  agency.  Upon  the  reverse  side  of 
the  paper  on  which  the  contract  was  printed  and  written 
and  signed,  was  printed  and  written  the  bond  sued  on  in  this 
case.  The  penalty  in  the  bond  is  $10,000,  and  it  was 
executed  by  Laster  and  his  co-appellees  on  the  4th  day  of 
October,  1892.  The  conditions  of  the  bond  were  as 
follows : 

"Whereas,  Frank  Laster,  on  the  18th  day  of  January, 
1892,  entered  the. service  of  the  McCormick  Harvesting 
Machine  Company  as  agent  for  them,  as  shown  in  a  con- 
tract of  appointment  and  conditions  hereto  annexed,  now, 
therefore,  if  the  said  Frank  Laster  shall  well  and  faithfully 
discharge  all  his  duties,  pertaining  to  the  said  service,  so 
long  aslie  shall  continue  in  their  service,  whether  under 
the  contract  this  day  made  with  them,  or  any  subsequent 
contract,  and  shall  remit  to  them  promptly,  as  they  may 
direct,  all  money  collected  or  received  by  him  by  virtue  of 
said  service,  and  shall,  whenever  thereunto  required,  make 
and  give  a  just  and  true  account  of  all  moneys,  property  and 
other  things  which  shall  have  come  into  his  possession, 
custody  or  charge,  by  virtue  of  said  contract  hereto  an- 
nexed, and  made  a  part  hereof,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect." 

The  declaration  alleges  as  breaches :  That  Laster  did  not 
well  and  faithfully  discharge  all  his  duties  pertaining  to 
said  service;  that  by  virtue  of  said  service  he  received  large 
sums  of  money  belonging  to  appellant,  and  did  not  remit 
to  appellant,  as  directed,  all  money  collected  and  received 
by  him  by  virtue  of  said  service,  and  did  not,  when  required, 
make  a  true  and  just  account  of  all  moneys,  property  and 
other  things  which  came  into  his  possession,  custody  and 
charge,  by  virtue  of  his  said  agency;  and  the  declaration 
alleged  that  the  bond. secured  the  conduct  of  Laster,  cover- 
ing the  entire  period  of  service,  from  the  date  of  the  con- 
tract, January  18,  1892,  to  the  15th  day  of  February,  1894. 
AVhen  the  case  was  previously  before  this  court,  we  held 
that  the  sureties  on  the  bond  in  question  are  bound  for  the 
faithful  performance  of  the  contract  of  date  January  18, 
1 892,  from  and  after  the  4th  day  of  October,  1892,  the  day 
of  the  execution  of  the  bond,  and  that  they  are.  also  bound 
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for  the  faithful  performance  of  all  subsequent  contracts 
entered  into  between  the  parties  for  the  continuation  K>f  the 
agency. 

Upon  the  trial  appellant  produced  in  evidence  the  con- 
tract of  January  18,  1892,  the  bond  sued  on,  three  subse- 
quent contracts  entered  into  between  the  parties  for  the 
continuance  of  the  agency,  and  a  ledger  account  of  said 
Laster  as  such  agent,  which  was  signed  by  him,  and  his 
final  report  also  signed^  by  him.  Both  the  ledger  account 
and  the  final  report  showed  a  balance  due  from  Laster  to 
appellant.  This  made  dk  prima  fade  case  in  favor  of  appel- 
lant. 

Appellees  produced  in  evidence  among  other  depositions, 
that  of  John  J.  Schappert,  a  bookkeeper  under  Laster,  at 
Kansas  City.  This  deposition  was  taken  by  appellant,  but 
appellant  failed  to  put  it  in  evidence,  and  the  court  permitted 
appellees  to  do  so.  This  was  correct,  under  the  authority  of 
Adams  v.  Russell,  85  111.  285,  where  it  is  said.:  ^4t  has  been 
always  understood,  that  when  one  party  takes  a  deposition, 
unless  he  obtains  leave  before  the  trial  and  withdraws  it,  if  he 
fails  or  refuses  to  read  it,  the  other  party  may  introduce  it. 
All  dep)ositions,  so  long  as  they  are  on  file  in  the  clerk's 
office,.when  properly  taken  and  containing  evidence  pertinent 
to  the  issue,  may  properly  be  used  as  evidence  on  the  trial.'' 
But  by  introducing  the  evidence  of  Schappert,  appellees 
made  him  their  own  witness,  as  much  so  as  if  they  had 
called  him  from  the  bystanders  and  examined  him  in  per- 
son, or  as  if  appellees  themselves  had  first  moved  in  the 
matter  of  taking  his  deposition.  So  conclusively  did  this 
make  him  the  witness  of  appellees,  that  after  they  put  in 
his  deposition,  appellant  might  have  introduced  evidence 
to  impeach  him.  Richmond  v.  Richmond,  10  Yerg.  (Tenn.) 
343;  Cudworth  v.  The  S.  C.  Ins.  Co.,  4  Rich.  416: 

Appellees  offered,  and  the  court  admitted,  over  appellant's 
objection,  the  deposition  of  Samuel  H.  Davis.  In  this  dep- 
osition Davis  says,  ^'  Mr.  Laster  and  myself  met  Mr.  Scha}>- 
pert  in  Kansas  City.  *  *  *  Schappert  said  that  Laster  was 
not  to  blame  ior  any  shortages,  as  he  knew  nothing  of  them." 
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"I  met  Mr.  Schappert  *  *  *  one  day  after  the  other  con- 
versation. He  *  *  *  said  he  was  very  sorry  that  this  hap- 
pened; that  Laster  was  entirely  innocent  of  anything  of  the 
kind,  and  that  he  was  to  blame  for  all  of  it  himself."  The 
deposition  of  A.  C.  Barnett,  to  the  same  effect  as  that  of 
Davis,  was  admitted,  and  appellee  Frank  Laster  was  allowed 
to  testifv  to  a  number  of  such  statements  and  admissions 
made  by  Schappert.  The  admission  of  this  testimony  was 
error.  It  could  not  be  received  for  the  purpose  of  contra- 
dictino^  or  impeaching  Schappert,  for  he  was  appellees'  own 
witness,  nor  could  it  be  received  as  an  admission,  for  Schap- 
pert was  not  a  party  to  the  suit,  and  never  at  any  time  had 
authority  to  make  any  admissions  of  the  character  shown  by 
this  evidence,  that  would  in  any  way  bind  appellant.  The 
court  also  permitted  appellees  to  introduce  in  evidence  a 
deposition  of  Schap])ert  taken  some  time  prior  to  the  one 
above  discussed,  which  deposition  contained  only  the  state- 
ment of  Sch«appert,  that  under  the  advice  of  his  attorney 
he  declined  to  answer  any  questions  relating  to  the  differ- 
ence between  Frank  Laster  and  McCormick  Harvesting 
Machine  Company,  for  the  reason  that  he  was  under  indict- 
ment charged  with  embezzling  the  fund  of  said  company 
and  had  not  been  tried,  and  the  court  admitted  a  certified 
record  of  criminal  proceedings,  in  the  State  of  Missouri, 
against  Laster  and  Schappert,  showing  that  they  were  both 
indicted  for  embezzlement  of  certain  moneys  of  appellant, 
presumabl}"^  the  same  sued  for  in  this  case.  This  deposition 
of  Schapi)ert  and  the  record  were  not  competent,  under  the 
issues  and  state  of  the  evidence  in  this  case,  for  any  pur- 
pose. 

The  first  of  appellant's  refused  instructions  is  substan- 
tially correct,  pertains  to  an  issue  in  the  case,  is  supported  by 
the  evidence  and  ought  to  have  been  given.  The  second 
of  appellant's  refused  instructions,  in  the  broad  sense  in 
which  it  would  probably  have  been  understood  by  the  jury, 
is  not  the  law,  and  was  properly  refused. 

The  court  gave  on  behalf  of  appellees  ten  instructions. 
None  of  them,  in  the  form  in  which  they  appear  in  this 
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record,  should  have  been  given.  While  each  is  subject  to 
just  criticism,  in  respects  peculiar  to  itself,  they  all,  except 
the.  second  and  fourth,  have  one  common  vice :  each  leaves 
it,  in  a  greater  or  less  degree,  to  the  jury  to  construe  the 
contracts  and  bond. 

In  this  case  it  was  the  dutvof  the  court,  and  of  the  court 
alone,  to  construe  the  contracts  and  bond,  and  give  meaning 
to  the  words  and  terms  used  in  them.  Streeter  v.  Streeter, 
43  111.  155;  Estep  v.  Fenton,  66  111.  467;  Graham  v.  Sadlier, 
165  111.  95. 

The  question  of  performance  of  a  contract  should  not  be 
left  to  the  jury  without  a  construction  of  the  contract  by. 
the  court.  Keeler  v.  Herr,  157  III.  57.  As  none  of  these 
instructions  except  the  second  and  fourth  ought  to  have 
been  given  at  all,  in  any  form,  under  the  state  of  case  exist- 
ing when  they  were  given,  it  is  unnecessary  to  discuss  the 
defects  and  vices  peculiar  to  each. 

The  subject-matter  of  the  second  and  fourth  instructions 
was  proper  to  be  given  to  the  jury  under  the  state  of  plead- 
ing and  evidence  existing,  but  the  second  should  have  been 
qualified  by  "unless  you  believe  from  the  evidence  that 
such  default  of  Schappert  was  knowingly  permitted  by 
said  Laster,"  or  by  some  equivalent  language.  The  fourth 
leaves  it  for  the  jury  to  determine  what  are  the  "issues 
essential  to  plaintiff's  case."  It  is  for  the  court,  and  not 
the  jury,  to  determine  what  are  material  issues  in  a  case, 
and  it  is  error  for  a  court  to  give  an  instruction  concern- 
ing the  "essential"  or  material  issues  in  the  case,  without, 
in  such  instruction  or  in  some  other  instruction  in  the  case, 
stating  what  the  "  essential "  or  material  issues  are,  or  by 
reference  or  otherwise  directing  the  attention  of  the  jury  to 
such  statement. 

As  this  case  must  be  reversed  and  remanded  for  the  pur- 
pose of  a  new  trial,  and  will  probably  be  submitted  to 
another  jury,  we  purposely  refrain  from  any  discussion  of 
weight  of  the  evidence.  The  judgment  of  the  Circuit  Court 
is  reversed  and  the  cause  remanded. 
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The  Alton  Railway  and  Illnminatlng  Go.  t.  Thomas  L. 

Fonlds^  Adm'r. 


1.  Electric  Liohts— Dufy  of  Persons  Supplying, — A  person  en- 
gaged in  supplying  for  profit  such  a  dangerous  agency  as  electricity 
for  lighting  purposes,  where  the  result  of  his  negligence  may  be  to  expose 
others  to  serious  injury  or  death,  is  chargeable  with  a  high  degree  of 
care  in  delivering  it. 

2.  Question  op  Fact— As  to  Cause  of  Death.— Where  it  is  shown 
that  a  person  came  to  her  death  by  electricity,  the  question  whether  she 
met  her  death  by  a  stroke  of  lightning  coming  from  anyplace  other  than 
defendant's  plant,  and  whether  her  death  was  caused  by  negligence,  as 
well  as  the  question  whether  she  was  exercising  ordinary  care  at  the 
time  she  was  killed,  were  all  questions  of  fact,  to  be  found  by  the  jury 
from  all  the  evidence  before  them. 

Action  for  Damages.— Death  from  negligent  act  Trial  in  the  Circuit 
Court  of  Madison  County;  the  Hon.  William  Habtzbll,  Judge,  presid- 
ing. Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard 
in  this  court  at  the  August  term,  1898.  Affirmed.  Opinion  filed 
March  10,  1899. 

Statement  of  the  Case.— Appellee's  dwelling  house, 
except  the  basement,  in  the  city  of  Alton;  was  wired  and 
electric  lamps  placed  therein  by  appellant,  about  June  1, 
1896;  and  the  basement  was  wired  and  one  or  more  lamps 
installed  therein  bjMt  two  or  three  months  later,  and  appel- 
lant furnished  light  for  the  house. 

About  six  o'clock  in  the  evening  of  September  26th  of  that 
year,  appellee's  wife,  Ellen  A.,went  down  into  the  basement 
to  turn  on  the  light,  so  that  the  ice-man,  who  Had  preceded 
her,  could  see  where  to  put  the  ice.  Immediately  on  taking 
hold  of  the  lamp,  she  received  a  shock  and  fell  to  the 
ground  floor,  and  in  falling  came  in  contact  with  the  ice- 
man, who  was  standing  close  to  her,  and  he  also  received  a 
shock  from  the  contact  that  knocked  him  down.  As  soon 
as  he  regained  his  feet,  observing  that  she  still  held  the 
lamp  or  wire,  he  tried  to  separate  her  from  it,  and  was 
thrown  away  from  her  some  distance.  He  got  up  and 
went  to  the  ice  wagon,  about  200  feet  distant,  and  informed 
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his  companion  of  the  occurrence,  and  he  went  to  a  Dr. 
"White's  house,  about  300  feet  from  Dr.  Fould's  house,  and 
informed  people  there  of  the  accident,  and  Dr.  White  and 
both  ice-men  went  to  Dr.  Fould's  house.  As  Dr.  White 
went  into  the  cellar  he  saw  electric  sparks  trickling  along 
the  cellar  bottom  and  saw  Mrs.  Foulds  lying  on  the  bottom 
of  the  cellar,  when  he  stooped  down  and  moved  her  about 
six  inches,  and  in  doing  so  was  knocked  back  to  the  cellar 
steps.  Soon  thereafter  appellee,  who  had  been  at  his  barn, 
came,  and  on  being  informed  of  the  situation  and  danger, 
he  wrapped  a  piece  of  old  carpet  about  the  wire  and  suc- 
ceeded in  releasing  it  from  bis  wife's  grasp.  From  the 
time  Mrs.  Foulds  took  hold  of  the  lamp  to  turn  on  the 
light,  to  the  time  when  she  was  separated  from  it,  from 
ten  to  fifteen  minutes  elapsed,  and  about  this  time  the 
family  physician  arrived,  but  Mrs.  Foulds  was  dead.  An 
examination  by  the  physician  revealed  a  scar  inside  the 
right  thumb  and  forefinger,  and  a  burn  sonie  two  or  three 
inches  in  width  extending  down  her  back  to  her  hips,  so 
badlv  charred,  that  when  touched  it  crumbled  in  his 
bands. 

Appellee  brought  suit  against  appellant  in  action  on  the 
case  for  carelessly  and  negligently  permitting  its  wires  and 
conductors  of  the  electric  current,  and  other  appurtenances 
connected  therewith,  used  to  furnish  lamps  and  lights  to 
plaintiff  and  his  intestate,  to  become  and  remain  out  of 
repair  and  without  proper  and  sufficient  insulation,  and 
the  wires  so  uninsulated,  to  come  in  contact  with  trees, 
whereby  the  current  escaped  therefrom  and  became 
grounded  and  liable  to  be  communicated  to  persons  using 
said  lamps;  and  in  carelessly  and  negligently  permitting 
its  transformer  and  appurtenances  used  in  furnishing  such 
light  to  become  and  remain  out  of  repair  and  without 
proper  insulation,  and  by  reason  thereof  said  current  passed 
through  the  body  of  plaintiff's  intestate,  causing  her  death, 
while  she,  in  the  exercise  of  ordinary  care,  was  in  the  act 
of  turning  on  a  lamp  in  the  basement  or  cellar  of  plaintiff's 
house. 
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A  verdict  and  judgment  was  rendered  in  favor  of  plaintiff 
below  for  $3,500,  and  defendant  has  appealed  to  this  court. 

John  G.  Irwin  and  Henry  S.  Baker,  attornevs  for 
appellant. 

The  rule  that  negligence  is  a  question  of  fact  does  not 
mean  that  a  jury  shall  be  left  to  their  own  fancies  to  deter- 
mine what,  in  a  particular  case,  is  or  is  not  negligence,  or 
that  they  may  set  up  a  standard  of  their  own,  made  for  the 
purposes  of  the  case  pn  trial,  and  not  previously  followed 
or  to  be  made  a  precedent  in  any  case  thereafter  arising. 
It  is  the  province  of  the  court  to  define  negligence,  and  for 
the  jury  to  say  whether  a  particular  case  falls  within  the 
definition  given  by  the  court.  The  one  involves  a  question 
of  law,  the  other  a  question  of  fact.  G.  W.  R.  R.  Co.  v. 
Haworth,  39  III.  106;  Penn.  Co.  v.  Conlan,  101  111.  106. 

It  is  not  necessary  that  the  injury  alleged  shall  be  shown 
to  have  been  so  certain  to  result  from  the  negligence  charged 
that  a  reasonable  person  could  have  foreseen  exactly  what 
would  happen  in  the  particular  case ;  it  is  enough  if  it  be  a 
consequence  so  natural  and  direct  that  a  reasonable  person 
might  and  naturally  would  see  that  it  was  liable  to  occur. 
C.  &  A.  R.  R.  Co.  V.  Pennell,  110  111.  435. 

Travous  &  Warnock,  attorneys  for  appellee,  contended 
that  the  furnishing  of  electricity  for  lighting  and  the  means 
used  therefor,  were  under  the  management  and  control 
of  appellant.  Death,  in  the  ordinary  course  of  things,  does 
not  result  from  the  act  of  turning  on  an  incandescent  lamp, 
where  those  supplying  the  current  use  proper  care.  The 
rule  res  ipsa  loquitur  therefore  applies,  and  the  accident 
itself  was  prima  facie  evidence  of  appellant's  negligence. 
N.  Y.  C.  &  St.  L.  R.  R.  Co.  v.  Blumenthal,  160  111.  40;  Quill 
V.  Empire  S.  T.  &  Telegraph  Co.,  92  Hun,  539;  see  valuable 
note  on  this  subject  in  3  Am.  Neg.  Rep.  488,  etc. 

And  this  rule  is  especially  applicable  to  cases  like  the 
present.  Larson  v.  Central  Ry.  Co.,  66  111.  App.  263;  Tren- 
ton Passenger  Ry.  Co.,  etc.,  v.  Cooper  (N.  J.),  37  Atlantic 
Rep.  731;  Bahr  v.  Lombard,  53  N.  J.  L.  233;  Clarke  v.  Nassau 
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Electric  R.  R.  Co.,  41  N.  Y.  Supp.  78;  Jones  v.  Union  R.  R. 
Co.,  46  N.  Y:  Supp.  321;  Haynes  v.  Raleigh  Gas  Co.,  114 
N.  C.  203;  Illingsworth  v.  Boston  Electric  Light  Co.,  161 
Mass.  583. 

And  imposed  upon  the  defendant  the  burden  of  rebutting 
the  specific  negligence  alleged.  North  Chicago  Street  Rail- 
way Co.  V.  Cotton,  140  111.  486. 

Appellant  being  engaged  in  supplying  for  profit  a  dan- 
gerous agency,  and  the  result  of  negligence  on  its  part 
being  to  expose  persons  to  death  or  serious  injury,  it  was 
chargeable  with  the  highest  degree  of  care.  McLaughlin 
V.  Louisville  E.  L.  Co.,  5  Am.  &  Eng.  C.  Cases  (N.  8.),  167; 
Giraudi  v.  Electric  Improvement  Co.,  107  Cal.  120;  City 
Electric  Ry.  Co.  v.  Conery,  61  Ark.  381;  Leavenworth  Coal 
Co.  V.  Rachford,  48  Pac.  Rep.  927;  Denver  Consolidated 
Electric  Co.  v.  Simpson,  31  L.  R.  A.  566. 

Mb.  JusnoE  Bioelow  delivered  «the  opinion  of  the  court. 

At  the  close  of  the  plaintiffs  evidence  in  chief,  the  defend- 
ant below  requested  the  court  to  instruct  the  jury  to  find 
for  the  defendant,  but  the  court  refused  the  request  and 
the  defendant  excepted.  Counsel  for  appellant  now  insist 
that  the  court  erred  in  its  refusal  to  so  instruct,  and  have 
filed  an  elaborate  and  able  argumont  in  support  of  their 
contention. 

In  the  present  state  of  the  record,  the  question  which  we 
need  light  upon  is,  not  whether  the  court  erred  in  its  ruling 
at  the  time  it  was  made,  but  it  is  whether  the  error,  if  such 
it  was,  survived  the  entire  trial  of  the  case,  and  should  now 
be  disposed  of  in  the  same  manner  it  might  have  been  dis- 
posed of,  had  defendant  introduced  no  evidence  in  defense, 
and  plaintitf  had  not  followed  with  rebutting  evidence. 
We  are  referred  to  no  authority  sustaining  such  a  conten- 
tion, and  since  the  request  was  renewed  at  the  close  of  the 
entire  evidence,  we  must  hold  that  the  ruling  on  the  later 
request  controls  the  former  ruling,  and  that  therefore  we 
should  only  inquire  into  the  correctness  or  incorrectness  of 
the  ruling  on  the  later  request. 


326  Appellate  Courts  of  Illinois. 

Vol.  81.]  Alton  Ry.  &  Illuminating  Co.  v  Foulds. 

At  the  close  of  the  plaintiff's  evidence  in  chief,  it  had 
been  shown  by  evidence  not  afterward  contradicted,  that 
Mrs.  Foulds  was  killed  by  an  electrical  current  that  passed 
over  the  wire,  connected  with  which  was  the  metal  socket 
which  she  held  in  her  hands;  and  it  had  also,  by  like  evidence, 
been  shown  that  the  current  continued  its  passage  through 
her,  until  the  socket  or  wire  had  been  wrenched  from  her 
grasp  by  her  husband,  ten  or  fifteen  minutes  after  she  first 
took  hold  of  it;  but  no  specific  evidence  had  been  introduced 
tending  to  show  how  the  increased  voltage  that  caused  her 
death  got  on  the  wire,  further  than  that  the  primary  wire 
between  the  transformer  near  Dr.  Foulds'  house  and  the 
electric  light  plant,  had  at  times  come  in  contact  with  the 
trees  and  burned  them,  and  that  such  contact  would  make 
a  ground,  and  this  evidence  also  was  not  thereafter  contra- 
dicted. 

The  defendant  then  introduced  evidence  tending  to  prove 
that  its  plant  and  appurtenances  were  of  the  best  in  use; 
that  they  were  kept  in  good  condition,  and  that  insulators 
had  been  put  on  some  of  the  trees  that  the  primary  wires 
came  in  contact  with,  and  that  its  wires  were  daily  tested 
for  grounds,  with  other  evidence  tending  to  show  that  it 
was  not  negligent  in  maintaining  and  operating  its  entire 
s^'stem,  and  it  also  introduced  testimony  of  several  wit- 
nesses who  testified  that  at  or  about  the  time  of  the  accident 
an  electrical  storm  was  passing  not  far  distant. 

It  then  called  a  number  of  expert  witnesses,  who  testified 
that,  in  their  opinion,  the  death  of  Mrs.  Foulds  was  caused 
by  a  static  discharge  of  electricity,  in  consequence  of  the 
electric  storm,  and  that  it  could  be  accounted  for  in  no  other 
way. 

Plaintiff,  in  rebuttal,  introduced  several  witnesses  who 
contradicted  defendant's  witnesses  in  regard  to  the  exist- 
ence of  an  electric  storm  at  the  time  of  the  accident. 

The  plaintiff  then  called  A.  L.  McEey  as  a  witness,  and 
his  testimony,  as  abstracted,  was  as  follows : 

''I  live  in  St.  Louis,  and  I  am  a  consulting  electrical 
engineer.     I  have  been  such  since  July  1,  1896.    I  gradu- 
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atedat  the  University  of  Georgia  in  1881,  and  then  entered 
the  U.  S.  Signal  Corps  and  had  charge  of  the  weather  serv- 
ice. After  that  I  was  selected  to  make  a  study  of  atmos- 
pheric electricity,  and  T  was  sent  to  Harvard  and  put  in 
four  years  there.  After  that  I  was  assigned  to  the  study 
of  physics  at  several  colleges,  up  to  July,  lb96,  and  I  then 
entered  upon  my  present  profession.  From  the  time  I  was 
at  Harvard  University,  in  all  the  teaching,  I  had  charge  of 
the  electrical  laboratories,  where  they  made  all  the  experi- 
ments which  they  get  from  the  text  books.  I  visited  the 
house  of  Dr.  Foulds  on  October  1,  1896,  and  I  made  an 
examination  of  the  lines  leading  from  State  street  down  to 
the  transformer.  I  found  that  the  lines  passed  through  a 
number  of  trees,  and  in  one  or  two  places  the  limbs  of  the 
trees  had  been  burned  by  the  wires,  and  tree  insulators  had 
afterward  been  put  in  on  some  of  the  places.  At  the  time 
I  made  the  examination  there  was  one  or  more  contacts  on 
each  of  the  two  lines  where  the  insulation  had  been  worn 
off  and  the  bare  copper  had  come  in  contact  with  the  limbs. 
I  think  the  contact  was  sufficient  to  produce  a  ground.  A 
ground  is  where  the  current  from  the  wires  leaks  oflF  by  any 
means  to  the  ground.  It  would  simply  mean  there  is  a 
path  there  for  the  current  to  leave  the  wire  and  go  down 
to  the  ground.  I  made  an  examination  of  the  transformer 
and  its  surroundings  at  the  same  time;  I  did  not  examine 
the  transformer;  I  simply  applied  the  magnato  bell  to  the 
wires  on  the  outside  of  the  transformer;  the  test  showed 
that  the  wires  leading  to  the  house  were  clear;  the  magneto 
bell  I  had  was  made  to  ring  at  a  resistance  of  25,000  ohms, 
and  my  test  showed  that  the  circuit  to  the  trees  had  an 
insulatmg  resistance  greater  than  25,000  ohms;  I  mean  the 
secondary  wires.  I  further  found  that  there  was  a  slight 
ground  on  the  primary  wires  leading  through  the  trees  to 
the  transformer.  At  the  time  I  made  this  test,  there  were*- 
with  me  Mr.  Chittenden,  Mr.  Booth  and  Dr.  Foulds.  When 
I  made  the  examination  of  the  transformer  I  further  found 
that  the  wires  that  lead  out  from  the  transformer  were  bare; 
the  primary  wires  and  the  secondary  wires  were  not  in  con- 
tact; there  was  plenty  of  room  for  them  there,  but  they 
were  liable  to  come  in  contact. 

The  top  of  the  pole  has  a  cross-arm  on  it,  and  the  cross- 
arm  has  glass  insulators  and  the  wires  coming  from  the  line 
are  fastened  to  the  glass  insulators  and  this  goes  down  to 
the  transformer,  and  the  secondary  wires  coming  out  from 
the  transformer  go  out  to  the  cross-arm,  and  from  there 
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over  to  the  other  side  of  the  street  and  into  the  house.  The 
transformer  makers,  in  making  these  coils,  leave  about  ten 
inches  or  a  foot  of  the  wire  on  the  outside.  They  bring  it 
to  the  outside  of  the  transformer  and  leave  about  eight  or 
ten  inches  of  wire  there,  and  those  wires  are  connected  on 
the  light  wires,  and  in  making  the  connection,  they  have  to 
scrape  off  the  insulation,  so  as  to  get  a  connection  between 
copper  and  copper,  and  after  the  connection  is  made,  the 
best  method  is  to  wrap  insulation  prepared  for  that  purpose 
around  those  points,  but  this  was  not  done.  There  was 
enough  wire  there  not  insulated  for  them  to  come  in  con- 
tact, and  if  they  had  come  in  contact  they  would  simply 
raise  the  voltage  of  the  wires  that  go  in  through  Dr.  Foulds' 
house  up  to  2,000,  and  if  Mrs.  Foulds  had  touched  this  lamp 
having  a  ground  on  the  street,  she  would  get  a  voltage  of 
either  1,900  or  2,100,  according  to  the  swinging  of  the  alter- 
nating current.  The  primary  wires  are  first  wrapped 
around  the  insulators  on  the  cross-arms  and  then  hang  down 
a  little  extra  length  before  entering  the  transformer,  and 
this  is  also  true  of  the  secondary  wires  on  the  other  side  of 
the  transformer.  Thev  hano^  in  a  loose  coil  before  fasten- 
ing  on  the  insulators  on  the  cross-arms,  and  these  wires 
hanging  there  are  in  such  a  position  that  they  could  com« 
in  contact.  The  insulation  was  off  from  all  of  the  wires, 
both  the  secondary  and  the  primary.  The  wet  weather 
would  have  no  effect  whatever  upon  this,  because  if  you 
have  copper  resting  on  the  copper,  the  ]*e3istance  is  practi- 
cally nothing.  The  wind  would  not  have  very  much  effect 
upon  these,  wires  in  bringing  them  together!  It  might  a 
little,  but  not  very  much.  If  this  increased  voltage  from 
the  primary  wire  had  gone  around  the  transformer  by  these 
two  different  wires,  connecting  it  in  the  way  that  1  have 
stated  that  they  might,  and  got  into  the  house,  it  would  not 
have  caused  Mrs.  Foulds'  death  if  the  primary  wire  had  not 
been  grounded  in  some  way.  I  heard  the  testimony  of  Dr. 
Foulds  and  the  other  witnesses  in  regard  to  the  accident 
and  of  the  circumstances  attending  it,  and  my  opinion  is 
that  the  cause  of  the  accident  is,  there  was  a  connection 
outside  of  the  transformer,  so  that  these  wires  were  con- 
nected, as  I  have  stated  might  have  been,  and  the  voltage  in 
Dr.  Foulds'  house  was  2,000  on  one  wire  and  1,900  or  2,100 
on  the  other,  the  ground  being  on  the  primary  wire  out  in 
these  trees,  and  when  Mrs.  Foulds  touched  the  lamp  coming 
in  contact  with  one  end  of  the  wire,  and  as  she  was  stano- 
i  ig  on  the  ground  that  connected  the  circuit,  she  got  the 
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voltage  of  1,900  or  2,100,  and  was  killed.  I  do  ^ot  think 
the  lightning  could  have  produced  this  effect  striking 
between  the  house  and  the  transformer.  It  could  not  pro- 
duce this  effect  of  holding  on.  And  one  reason  that  I  do 
not  think  the  lightning  struck  beyond  the  transformer  on 
the  main  line  that  grounded  on  the  trees,  is,  that  if  the 
lightning  had  struck  further  down  town  it  would  have  to 

I)ass  the  lightning  arrester,  and  if  it  struck  between  the 
ightning  arrester  and  the  transformer,  it  would  have  to 
pass  through  several  trees,  and  there  were  six  trees  between 
the  State  street  line  and  the  transformer  with  a  number  of 
contacts,  so  that  it  would  have  to  pass  all  of  these  and  it 
would  have  a  tendency  to  ground.  It  seems  to  me  that  if 
the  lightning  had  struck  the  wires,  the  path  offered  it  down 
the  trees  is  of  much  less  resistance  than  the  mica  insulators 
between  the  two  coils  of  the  transformer,  and  therefore  it 
would  go  to  the  ground  by  the  trees.  I  have  no  interest 
whatever  in  this  suit." 

Cross-examination: 

"I  merely  say  that  there  was  a  possibility  of  a  contact 
between  the  primary  and  secondary  wires  at  the  transformer. 
I  did   not  find  any  contact   between  the   wires  at  that 

foint  when  I  made  the  test  on  October  1, 1896.  I  do  not 
now  whether  there  was  a  contact  at  the  time  of  the  acci- 
dent or  not.  I  do  not  pretend  to  know  that.  When  I 
made  this  test  I  found  a  ground  at  certain  trees.  These 
trees  began  at  State  street,  where  the  main  line  branches 
off.  Thev  were  between  the  main  line  and  the  transformer. 
The  ground  caused  by  the  contact  with  these  trees  would 
not  of  itself  have  caused  the  death  of  Mrs.  Foulds." 

Redirect  Examination: 

"The  ground  by  way  of  the  trees  would  not  have  caused 
the  death  of  deceased  by  itself,  nor  could  it  have  been  caused 
by  the  defect  in  the  transformer  which  permitted  the 
increased  voltage  to  pass  through  it,  unless  the  ground  had 
been  there.     It  took  the  two  combined  to  cause  the  death." 

It  is  insisted  by  counsel  for  appellant  that  the  evidence  of 
Dr.  McRey  was  improperly'  admitted  in  rebuttal.  A  com- 
plete answer  to  this  contention  is,  that  no  exception  was 
taken  by  appellant  to  the  ruling  of  the  court  in  admitting 
it,  or  any  part  of  it  and  hence  no  question  in  regard  to  its 
admission  is  before  us  for  review. 
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The  quality  of  Dr.  McRe3^'s  evidence  is  also  attacked,  and 
it  is  insisted  that  he  based  his  opinion  upon  the  opinion  of 
other  expert  witnesses,  whose  testimony  he  had  heard. 
This  we  think  is  a  misconception.  It  is  true  that  some  of 
the  facts  on  w^hich  his  opinion  was  based,  were  testified  to 
by  himself,  but  this  fact,  instead  of  weakening  his  expert 
opinion  would  seem  to  strengthen  it,  esi)ecially  since  the 
facts  to  which  he  testified  were  not  contradicted.  Physicians 
are  often  called  upon  to  give  opinions  upon  facts  known 
only  to  themselves,  as  well  as  upon  facts  partially  known  to 
themselves  and  the  balance  supplied  by  other  witnesses. 

The  primary  grounds  on  which  a  reversal  of  the  judg- 
ment is  sought  are  stated  by  counsel  in  the  form  of  ques- 
tions, which  we  will  endeavor  to  answer,  so  far  as  they  are 
already  unanswered  or  waived.     They  are  as  follows : 

"  First.     Does  the  declaration  state  2^  prima  facie  case? 

Second.  Did  the  evidence  in  chief  for  the  plaintiff  estab- 
lish the  truth  of  all  the  material  averments  of  the  declara- 
tion ? 

Third.  Should  the  instruction  to  find  not  guilty  have 
been  given,  either  when  the  case  was  first  submitted  or  at 
the  conclusion  of  all  the  evidence  ? 

Fourth.     Was  Mc Key's  testimony  admissible  in  rebuttal  i 

Fifth.  Was  it  admissible  at  all  under  the  averments  of 
the  declaration  ? 

Sixth.  As  an  expert,  should  he  have  been  permitted  to 
give  his  opinion  on  the  whole  case,  and  in  rebuttal  state 
how  the  death  of  Mrs.  Foulds  could  be  accounted  for  by  the 
evidence? 

Seventh.  As  an  expert,  should  he  have  been  permitted 
to  give  his  opinion  on  a  hypothetical  case,  involving  the 
assumption  of  a  contact  between  the  primary  wires  and 
the  trees,  and  a  ground  as  a  consequence  of  it,  at  the  instant 
of  the  accident,  and  also  contact  between  the  ends  of  the 
primary  and  secondary  wires  at  the  transformer — neither 
of  which  were  proved — and  the  last  not  having  been  so 
much  as  hinted  at  or  suggested  by  any  witnesses  except 
McRey  himself  ? " 

It  is  alleged  in  the  first  count  of  the  declaration  that  the 
defendant  carelessly  and  negligently  permitted  its  plant, 
wires  and  other  conductors  of  the  electric  current,  and 
appurtenances    used    in  furnishing  light    to    plaintiff,   to 


Fourth  District — Atjgust  Term,  1898.     331 

Alton  Ry.  &  Illuminating  Co.  v.  Foulds. 


become  and  remain  out  of  repair  and  without  suiBcient 
insulation,  so  that  the  current  escaped  and  became  grounded 
Itnd  liable  to  be  communicated  to  persoas  using  lamps.  And 
that  while  deceased,  with  all  due  care  and  diligence,  was  in 
the  act  of  turning  on  a  lamp  in  the  basement  or  cellar  of 
the  building,  through  the  negligence  of  the  defendant  in 
permitting  its  plant,  wires,  conductors,  and  appliances  used 
in  supplying  said  current  and  light,  to  be  out  of  repair  and 
without  insulation,  the  current  became  grounded  and  passed 
through  her  body,  whereby  she  was  killed. 

The  second  count  is  the  same  as  the  first,  except  it  omits 
any  specific  charge  of  negligence  for  want  of  proper  insula- 
tion of  the  wires. 

The  third  count  alleges  the  negligence  the  same  as  in  the 
first  count,  with  the  addition  that  the  transformer  and  its 
appurtenances  were  allowed  to  become  out  of  repair  and 
without  sufficient  insulation. 

The  fourth  count  charges  negligence  in  not  properly 
wiring  the  basement  of  the  building,  and  that  by  reason 
thereof,  in  some  way  to  the  plaintiff  unknown,  the  electric 
current  was  liable  to  be  communicated  to  persons  using  the 
lamps. 

When  appellant  wired  the  basement  or  cellar  of  appellee's 
house,  and  agreed  to  furnish  him  light  for  hire,  it  well  knew 
it  was  dealing  in  an  element  that,  delivered  in  a  current  of 
high  voltage,  such  as  was  carried  on  its  primary  wires,  was 
almost  certain  to  bring  death  to  the  person  who  turned  on 
the  lamp,  if  there  was  a  ground  of  the  current  on  the  cir* 
cuit;  hence,  the  law  imposes  upon  it  the  duty  to  exercise  a 
high  degree  of  care  and  skill  in  the  delivery  of  the  element 
it  had  contracted  for. 

If  the  injury  itself  furnishes  a  presumption  of  negligence 
so  as  to  require  the  defendant  to  show,  by  evidence,  that  it 
has  been  guilty  of  no  negligence  that  caused  it,  then  it  logic- 
ally follows  that  all  that  is  necessary  to  be  averred  in  the 
declaration  to  entitle  the  plaintifl^  to  recover  for  the  injury 
is  the  agreement,  a  negligent  breach  of  it,  and  the  result; 
also  that  the  plaintiff  has  not  by  any  neglect  on  his  part 
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contributed  to  the  result.  There  are  many  cases  holding 
this  rule.  See  Barnowski  v.  Helson,  15  L,  R.  A.  33,  and 
numerous  cases  cited  in  notes;  see  also  I.  C.  R.  R.  Co.  v. 
Phillips,  49  111.  234;  P.,  P.  &  J.  R.  R.  Co.  v.  Reynolds,  88 
111.  418;  Eagle  Packet  Co.  v.  Defries,  94  III.  598;  N.  Chi. 
Street  Ry.  Co.  v.  Cotton,  140  111.  486;  N.  Y.  C.  &  St.  L.  R. 
R.  Co.  V.  Blumenthal,  160  III.  40;  Larson  v.  Central  City 
R.  R.  Co.,  56  111.  App.  263;  Iron  R.  R.  Co.  v.  Walrath,  38 
Ohio  St.  461;  R.  R.  Co.  v.  Moewry,  36  Ohio  St.  418;  Cooley 
on  Torts,  663;  16  Am.  &  E.  Ency.  of  Law,  448. 

But  it  is  not  necessary  to  invoke  the  aid  of  the  rule  res 
ipsa  loquitur  to  sustain  the  sufficiency  of  the  declaration  in 
this  case. 

As  to  the  manner  of  pleading  negligence,  Mr.  Thompson, 
in  his  work  on  Negligence,  page  1247,  says:  **It  is  not 
necessary  to  set  out  the  facts  constituting  the  negligence 
complained  of.  An  allegation  specifying  the  act  constitut- 
ing the  injury  and  alleging  that  it  was  negligently  or  care- 
lessly done,  is  sufficient." 

We  are  unable  to  discover  wherein  the  first  and  third 
counts  of  the  declaration  are  defective,  since  if  the  injury 
was  caused  by  a  current  of  electricity,  sent  over  the  wires 
by  appellant,  the  proximate  cause  of  the  injury  was  the  lack 
of  proper  insulation  of  the  wires.  It  is  true,  there  is  no 
allegation  in  the  declaration  that  the  primary  and  second- 
ary wires  at  the  transformer  came  in  contact  with  each 
other  where  the  insulation  was  gone,  but  that  was  only  a 
matter  of  evidence,  and  it  is  a  rule  of  law  well  understood, 
that  it  is  unnecessary  to  plead  the  evidence,  as  ultimate 
facts  only  need  to  be  averred  in  good  pleading.  I^vis  v. 
Wis.  Cent.  R.  R.  Co.,  54  III.  App.  636;  Chicago  City  Ry.  Co. 
V.  Jennings,  57  III.  App.  376,  157  III.  274;  Andrew  v.  C.  & 
N.  W.  Ry.  Co.,  45  III.  App.  269. 

We  are  of  the  opinion  that  the  first  and  third  counts  of 
the  declaration  each  state  a  cause  of  action  with  sufficient 
certainty,  and  since,  if  one  count  only  is  good,  that  is 
all  that  is  required,  we  answer  the  question  in  the  affirm- 
ative. 
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As  to  the  second  question,  we  are  of  the  opinion  that  it 
is  immaterial  whether  plaintiffs  evidence,  introduced  before 
the  defendant  introduced  its  evidence,  established  the  truth 
of  the  averments  of  one  or  more  of  the  counts  of  the 
declaration  or  not.  As  the  record  stands,  we  can  only  be 
called  upon  to  determine  whether  all  of  plaintiff's  evidence 
that  was  given  after  defendant  had  introduced  its  evidence, 
as  well  as  that  given  at  the  opening  of  the  case,  was  suf- 
ficient to  establish  the  truth  of  the  averments  of  the  decla- 
ration. 

As  to  all  of  the  remaining  questions,  except  the  third,  we 
are  of  opinion  that  as  no  exception  was  taken  to  any  rul- 
ing of  the  court  in  admitting  the  testimony  of  Dr.  McRey, 
any  attempted  answer  to  the  questions  or  either  of  them, 
would  serve  no  useful  purpose,  and  would  be  entirely  out  of 
place. 

As  to  the  third  question,  we  have  already  stated,  in 
substance  at  least,  that  when  the  defendant  put  in  its  evi- 
dence, and  the  plaintiff  followed  it  b}'  rebutting  evidence, 
the  only  question  for  us  to  consider  was,  whether  the  court 
erred  in  refusing  to  give  to  the  jury  defendant's  renewed 
instruction  to  find  for  the  defendant. 

This  was  but  challenging  the  sufficiency  of  plaintiffs  evi- 
dence to  sustain  the  verdict. 

Besides  the  evidence  of  Dr.  McRey,  two  expert  witnesses 
testified  that  a  person  killed  by  a  static  discharge  of  elec- 
tricity does  not  remain  in  the  condition  Mrs.  Foulds  did, 
but  can  be  handled  with  safety  immediately  after  the  stroke 
and  there  was  no  evidence  to  the  contrary.  There  was  evi- 
dence of  other  witnesses  besides  Dr.  McRey,  that  the  insula- 
tion of  the  primary  wires  at  the  trees  back  of  the  trans- 
former, had  been  worn  off  and  that  at  times  the  trees  had 
been  on  fire,  but  until  Dr.  McRey  was  called,  no  witness  had 
testified  that  the  primary  and  secondary  wires  at  the  trans- 
former had  been  left  without  insulation  at  a  place  where 
they  were  liable  to  come  in  contact. 

This  evidence  is  not  contradicted.  It  is  true  no  witness 
testified  to  having  seen  the  wires  in  contact,  but  the  cir- 
x^umstances  were  such  that  unless  the  deceased  was  killed 
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by  a  static  discharge  of  lightning  striking  the  secondary 
wire,  her  death  could  be  accounted  for  in  no  other  way 
than  by  the  coming  together  of  the  two  wires,  and  if  they 
were  not  insulated  the  result  must  have  been  that  the  cur- 
rent from  the  primary  wire  passed  over  the  secondary  wire, 
attached  to  which  was  the  lamp  which  the  deceased  had 
hold  of,  and  if  the  current  from  the  primary  wire  was 
grounded  at  the  trees,  it  passed  through  her  body,  causing 
her  death.  Absolute  certainty  is  neither  required  nor 
expected,  before  a  fact  can  be  said  to  be  proven  in  a  civil 
case.  But  when  a  result  is  seen  and  facts  are  proven  that 
make  the  result  highl}^  probable  therefrom,  and  the  result 
can  be  explained  in  no  other  way,  the  probability  of  the 
existence  of  the  facts  from  which  only  the  result  could  flow, 
must  be  deemed  to  be  proven. 

The  question  whether  deceased  met  her  death  by  a  stroke 
of  lightning  coming  from  any  place  other  than  appellant^s 
plant,  and  the  question  whether  her  death  was  caused 
through  the  negligence  of  appellant,  as  well  as  the  question 
whether  she  was  exercising  ordinary  care  at  the  time  she 
was  killed,  were  all  questions  of  fact  to  be  found  by  tbe  jury 
from  all  the  evidence  before  them;  and  it  would  have  been 
error  for  the  court  to  have  instructed  the  jury  at  the  close 
of  the  evidence  to  find  for  the  defendant. 
,  We  have  examined  the  evidence  with  great  care,  and  are 
satisfied  the  jury  have  reached  a  conclusion  fully  warranted 
by  it. 

We   find  no  error  in  the  record,  and  the  judgment  is 
affirmed.    Judgment  affirmed. 


iIuJm  Edward  Naegle  v.  City  of  Centralia. 

1.  "Prjlctice— Objection  to  be  Made  in  the  Tried  Court, — Where  a 
general  objection  to  the  introduction  of  an  ordinance  is  made  in  the  court 
below,  stating  no  reasons  whatever,  it  is  too  late  to  raise  a  specific  objec- 
tion in  the  Appellate  Ck>urt,  which  might  have  been  removed  if  made  at 
the  trial. 
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a.  Governmental  Fowers— Delegation  o/.— The  general  legislative 
power  residing  in  a  State  government  may  delegate  to  a  municipal  cor- 
poration some  portion  of  its  own  powers.  But  these  delegated  powers 
given  for  local  objects  are  regarded  as  trusts  confided  to  the  hands  in 
which  they  are  placed,  and  are  not  subject  to  be  again  delegated  by  the 
representatives  of  them. 

8.  Cities  and  Villages— Can  Not  Delegate  the  Power  to  Issue 
Licenses, — When  a  municipal  corporation  is  clothed  with  authority  to 
issue  a  license,  such  authority  can  not  be  delegated  to  others.  So  a 
board  of  aldermen  of  a  city  can  not  delegate  to  the  mayor  a  general 
authority  to  grant  a  license,  or  to  fix  tlie  amount  to  be  charged  for  the 
same. 

4.  Same— Defegfa^ton  of  Powers. — A  municipal  corporation  can  not 
delegate  to  the  city  treasurer,  a  discretionary  power  to  fix  the  amount 
of  a  license. 

Proseentioii  for  Y lolating  an  Ordinance.— Trial  in  the  Circuit  Court 
of  Marion  County;  the  Hon.  TauMAN  E.  Ames,  Judge,  presiding.  Find- 
ing and  judgment  for  plaintiff;  error  by  defendant.  Heard  in  this  court 
at  the  August  term,  1898.  Reversed  with  a  finding  of  facts.  Opinion 
filed  March  10,  1899. 

Statement  of  the  Case. — This  is  a  prosecution  by  the  city 
of  Centralia  for  the  violation  of  sections  2  and  8,  of  chapter 
21,  of  the  ordinances  of  the  city  of  Centralia.  Plaintiff  in 
error  and  the  Great  Atlantic  &  Pacific  Tea  Company  were 
made  defendants.  There  were  two  suits  and  judgments  ren- 
dered against  plaintiff  in  error ,in  both  suits  before  a  justice 
of  the  peace.  Appeals  were  taken  to  the  Circuit  Court, 
where  the  suits  were  consolidated;  jury  waived  and  trial  by 
the  court.  Judgment  was  rendered  for  $15  against  plaintiff 
in  error.    It  is  this  judgment  which  is  before  us  for  review. 

Section  2  of  said  ordinance  is  as  follows : 

"  That  all  itinerant  merchants  and  transient  venders  of 
merchandise  who  shall  sell,  or  offer  for  sale,  barter  or 
exchange,  any  goods,  wares  or  merchandise  or  other  article 
of  value,  from  oouse  to  house  in  this  city,  or  upon  the  pub- 
lic streets,  avenues  or  other  public  grounds  of  this  city,  shall 
pay  for  a  license  so  to  do,  not  less  than  $2  nor  more  than 
$10  for  each  day  they  shall  pursue  said  calling  within  this 
citv." 

The  penalty  for  violating  this  section  is  fixed  at  not  less 
than  $5,  nor  more  than  $100  for  each  offense. 
Section  8  is  as  follows : 
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"  Whoever  shall  temporarily  establish  or  open  up  a  place 
of  business  in  this  cit}^  for  the  purpose  of  selling,  bartering 
or  exchanging  any  goods,  wares  or  merchandise,  or  other 
article  of  value,  being  an  itinerant  merchant,  or  transient 
vender  of  merchandise,  shall  pay  for  a  license  so  to  do  not 
less  than  $2  nor  more  than  $20  per  day  for  each  day  he  shall 
conduct  or  maintain  said  business,  and  whosoever  shall  vio- 
late the  provisions  of  this  section  shall  he  subject  to  a  fine 
of  not  less  than  $10  nor  more  than  $200  for  each  day  he 
shall  conduct  such  business  without  having  obtained  such 
license." 

Plaintiff  in  error,  on  his  behalf,  introduced  section  1  of 
chapter  25  of  the  ordinances,  which  is  as  follows : 

"  All  applications  for  license  shall  b6  made  to  the  mayor, 
who  shall  determine  upon  and  collect  the  fee  for  the  same. 
Upon  granting  the  license,  the  mayor  shall  certifv  the  same 
to  the  city  clerk,  stating  the  amount  received  fpr  such 
license,  the  time  it  is  to  run,  the  business  for  which  it  is 
granted  and  the  particular  place  where  the  business  for 
which  it  is  granted  is  to  be  conducted.  And  the  city  clerk, 
upon  the  reception  of  such  certificate,  shall  issue  such  license 
and  affix  the  city  seal  thereto." 

The  following  propositions  of  law  were  submitted  by 
plaintiff  in  error,  all  of  which  were  refused : 

"  1.  That  the  ordinance  of  the  plaintiff  is  void  because 
it  delegates  authority  to  the  mayor  of  the  plaintiff  city  to 
fix  the  license  to  be  paid  by  the  applicant  at  his  discretion 
between  two  and  ten  dollars  per  day.     Refused. 

2.  That  the  ordinance  of  the  plaintiff  city  in  question  is 
unreasonable  and  therefore  void.     Refused. 

3.  That  the  ordinance  in  question  under  which  the 
defendant  was  prosecuted  is  in  violation  of  the  Constitution 
of  the  United  States  and  an  interference  with  interstate 
commerce.     Refused. 

4.  That,  under  the  proof  in  this  case,  the  defendant 
was  not  within  the  provisions  of  the  ordinance;  that  as 
agent  of  the  Great  Atlantic  &  Pacific  Tea  Company,  the 
defendant  was  engaged  in  interstate  commerce,  and  there- 
fore did  not  fall  within  the  provisions  of  the  ordinance 
in  question  and  therefore  not  subject  thereto.     Refuse<l. 

5.  That  under  the  ordinance  in  evidence,  the  mavor  of 
the  plaintiff  city  was  vested  with  discretionary  powers  to 
fix  tlie  license  to  be  paid  by  applicants,  which  ne  might 
exercise  to  the  detriment  of  one  applicant  in  favor  of 
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another,  and  that  such  discretionary  delegation  of  power 
was  unwarranted,  and  therefore  the*^  ordinance  was  unrea- 
sonable and  void  under  the  law.     Refused." 

Plaintiff  in  error  was  the  only  witness  examined.    He 

testified  in  substance  as  follows : 

"I  was  in  Centralia,  June  19,  1^97,  transacting  busi- 
ness by  hauliuj^  and  delivering  ffoods,  making  collections 
and  taking  orders  for  future  delivery.  My  method  is  as 
follows :  The  order  is  taken  from  each  customer  thirty 
days  before  the  date  of  delivery  of  the  goods.  The  goods 
are  then  delivered  and  the  money  taken.  Then  more  orders 
are  taken  for  the  next  delivery  after  thirty  days.  If  the 
goods  are  all  right  they  take  them,  and  if  not,  they  have 
the  privilege  of  refusing.  I  was  handling  coffees,  teas, 
baking  powder,  extracts,  spices  and  sugars.  The  goods 
were  shipped  in  original  packages  from  bt.  Loiijs  to  Cen- 
tralia, in  boxes  and  barrels,  to  the  house  we  had  perma- 
nently rented,  then  loaded  into  wagons  and  delivered  to 
customers.  The  goods  are  delivered  just  as  they  were 
taken  out  of  the  boxes,  from  fiftv  cents  to  five  dollars' 
worth.  I  then  see  that  they  are  correct  as  charged  to  me, 
and  they  are  then  deliverea  to  the  customers  as  ordered. 
The  goods  are  in  boxes  and  barrels  when  received  at  Cen- 
tralia and  are  then  unpacked  and  the  packages  delivered 
to  the  customers.  The  place  we  occupied  June  19th  was 
owned  by  Mr.  Coffin.  We  used  it  three,  four,  or  five  days; 
since  then,  rented  a  warehouse  from  Mr.  Kell.  I  employed 
no  clerk.  1  am  the  only  one  in  the  employ  of  the  com- 
pany there.  We  carried  from  ten  to  fifteen  dollars'  worth 
of  goods.  Part  of  the  time,  in  my  absence,  we  had  a  per- 
son there,  and  if  any  of  the  customers  made  application  he 
acted  as  my  representative.  We  did  a  similar  business  in 
eight  or  ten  places,  perhaps,  in  Missouri  and  Illinois.  The 
goods  which  were  not  taken  we  stored  in  the  store  we 
rented,  and  if  parties  called  for  them,  on  payment  of  amount 
due,  they  mignt  have  them.  If  not  called  for  and  we  could 
use  them  the  following  month,  we  did  so.  If  not,  they 
were  returned  to  St.  Louis.  Our  method  of  delivering  was, 
the  goods  were  sorted  and  put  into  the  wagon,  according  to 
the  orders,  then  delivered  from  house  to  house.  The  price 
of  goods  was  fixed  when  the  order  was  taken,  except  for 
sugar.  We  had  the  rij^ht  to  name  the  amount  we  could 
sen  each  customer  for  fafty  cents  or  for  five  dollars.  We 
could  not  tell  the  price  sugar  would  be  at  the  time  of 
delivery.    The  time  between  taking  orders  and  delivery  was 
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usually  thirty  days.  It  was  a  matter  of  convenience  to  the 
customers  and  ourselves.  We  aimed  to  deliver  so  that  cus- 
tomers could  meet  payments;  possibly  tried  to  regulate  our 
delivery  with  reference  to  pay-days.  We  paid  no  taxes. 
Collected  price  of  goods  on  delivery.    Had  no  license. 

Oross-examination: 

I  am  defendant  in  both  cases.  The  Great  Atlantic  & 
Pacific  Tea  Company  is  my  employer.  I  have  no  interest 
except  as  agent  and  work  for  a  salary.  The  principal 
establishment  of  the  company  is  in  New  York.  Tney  have 
several  branch  offices  in  St.  Louis.  When  I  take  orders  I 
keep  a  memorandum  of  names  and  amounts  in  an  order 
book  and  the  price  paid  on  delivery.  The  goods  are  packM 
and  shipped  according^  to  the  memorandum  to  the  Great 
Atlantic  &  Pacific  Tea  Co.  at  Centralia.  The  building 
rented  was  used  as  a  wareroom  for  unpacking  the  goods. 
There  was  no  other  business  done  there.  Sometimes  goods 
were  not  delivered.  Customers  would  ask  for  more  time. 
Sometimes  we  would  leave  the  goods  at  the  house  and  call 
for  the  money  afterward.  The  goods  I  spoke  of  left  at 
the  warehouse  were  on  the  payment  of  the  money  delivered 
to  the  parties  on  orders  previously  taken.  The  price  of 
sugar  was  fixed  before  shipment.  This  was  our  entire  mode 
of  doing  business  in  Centralia.  We  did  no  business  other- 
wise in  Centralia. 

lie-direct  Keamination: 

"The  orders  were  not  taken  for  even  amounts  of  fifty 
cents  or  a  dollar  because  the  price  was  not  all  the  same. 
Names  of  parties  were  not  always  put  on  the  packages  and 
sent  out  from  the  house.  A  certain  number  of  parties 
would  probably  order  the  same  amount  of  goods.  These 
packages  were  sent  out  by  the  house  without  any  names  on 
them.  The  number  of  pounds  and  the  price  was  on  the 
package  as  ordered.  Then  I  delivered  the  packages  to 
each  of  the  parties.  I  don't  know  when  the  goods  were 
shipped  from  St.  Louis." 

Van  Hoorebeke  &  Louden,  attorneys  for  plaintiff  in 
error. 

Ordinances  may  be  proven  by  the  certificate  of  the  clerk, 
under  the  seal  of  the  corporation.  And  when  printed  in 
book  or  pamphlet  form,  and  purporting  to  be  published  by 
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authority  of  the  board  of  trustees  or  the  city  council,  need 
not  be  otherwise  published,  and  such  book  shall  be  received 
as  evidence  of  the  passage  and  legal  publication  of  such 
ordinance,  etc.    K.  S.,  S.  &  C,  Sec.  66,  Chap.  24. 

Ordinance  may  be  proved  (1)  by  the  production  of  the 
journal  of  the  city  council;  (2)  by  the  certificate  of  the  city 
clerk  under  the  corporation  seal;  (3)  by  printed  book  of 
ordinances  purporting  to  be  published  by  authority  of  the 
board  of  trustees  or  city  council.  Lindsay  v.  City  of  Chicago, 
115  111.  120. 

Ordinance  most  be  duly  proved  before  a  person  can  be  con- 
victed for  a  violation  thereof.  Elizabethtown  v.  Lefler,  23 
111.  90;  Hutchison  v.  Mt.  Vernon,  40  111.  App.  19. 

Ordinance  when  offered  should  be  accompanied  by  proof 
that  it  was  in  force  at  time  in  question.  P.  D.  &  £.  B.  R. 
Co.  V.  Wagner,  18  111.  App.  598;  Flora  v.  Lee  et  al.,  5  111.  App. 
629. 

The  municipality  can  not  enact  ordinances  which  are 
unreasonably  oppressive,  or  such  as  will  create  a  monopoly. 
Tugman  v.  City  of  Chicago,  78  111.  405;  City  of  Lake  View  v. 
Tate,  33  111.  App.  78, 130  111.  247;  City  of  Bloomington  v.  C. 
&  A.  R.  E.,  134  111.  460. 

The  power  given  to  the  city  council  can  not  be  delegated 
by  it.  Dillon  on  Mun.  Cor.,  Vol.  I,  Sec.  96;  Darling  v.  St. 
Paul,  19  Minn.  389;  Thomson  v.  Boonville,61  Mo.  282;  Indian- 
apolis V.  Lawyer,  38  Ind.  348;  Johnson  v.  Macon,  62  Ga.  645; 
Macon  v.  Macon,  5  6a.  648;  Hunt  v.  Boonville,  65  Mo.  620. 

And  this  principle  extends  to  the  levy  and  collection  of 
taxes,  or  to  determine  upon  the  necessity  and  character 
of  local  improvements.  Mclnerny  v.  Reed,  23  Iowa,  410; 
Meuser  v.  Risdon,  36  Cal.  239;  State  v.  Parker,  26  Vt.  362; 
State  V.  Swisher,  17  Tex.  441;  Murray  v.  Tucker,  10  Bush. 
(Ky.)  240;  Davis  v.  Read,  65  N.  Y.  566;  Hitchcock  v.  Galves- 
ton, 96   U.  S.  345. 

Municipal  powers  shall  be  executed  by  the  municipality 
itself,  or  by  such  agencies  or  officers  as  the  statute  has 
pointed  out. 

So  far  its  functions  are  legislative;  they  rest  in  thediscre- 
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tion  and  judgment  of  the  municipal  body  intrusted  with 
them,  and  that  bodj'  can  not  refer  the  exercise  of  a  power 
to  the  discretion  and  judgment  of  its  subordinates.  Cooley 
on  Const.  Lim.  204. 

Thus  a  common  council  charged  with  the  duty  of  exer- 
cising its  judgment  and  discretion  in  that  respect  can  not 
delegate  to  an  ofScer,  committee  or  other  person  the  rights 
and  powers  to  decide  upon  the  manner  of  constructing  side- 
walks, grading  or  paving  streets,  or  of  regulating  and  licens- 
ing hacks,  or  of  regulating  wharves,  and  fixing  the  rates  of 
wharfage.    Meacham  on  Pub.  Officers,  Sec.  567. 

A  city  authorized  by  its  charter  to  erect,  repair  and  regu- 
late wharves  and  to  fix  the  rate  of  wharfage,  can  not  lease  its 
wharf  or  farm  out  its  revenues  or  empower  any  one  else  to 
fix  the  rates  of  wharfage.  Matthews  v.  The  City  of  Alex- 
andria, 68  Mo.  115;  City  of  St.  Louis  v.  Clemens,  43  Mo.  403; 
City  V.  Clemens,  52  Mo.  138. 

The  legislature  has  the  power  to  delegate  the  power  to 
license,  etc.,  to  a  municipality. '  If  the  council  were  to 
attempt  to  use  the  discretion  in  the  way  of  favoritism,  etc., 
such  action  would  be  an  abuse  of  their  discretion  and  could 
not  be  sustained.  Therefore  the  discretion  to  fix  the  amount 
in  each  case  as  it  arises  can  not  be  delegated  to  the  city  treas- 
urer.    Wehrung  v.  The  City  of  East  St.  Louis,  46  III.  392. 

Discretionary  power  in  council  can  not  be  delegated  to 
the  board  of  public  works.  Moore  v.  City  of  Chicago,  60 
111.  243;  Foss  v.  City  of  Chicago,  56  111.  354;  Jenks  v.  City 
of  Chicago,  56  111.  397;  L.  S.  &  M.  S.  R.  R.  v.  City  of  Chi- 
cago, 56  111.  454;  Walker  v.  City  of  Chicago,  62  111.  286;  Board 
of  Sup.,  etc.,  V.  Brush,  77  III.  59. 

Where  the  powers  to  regulate  the  calling  or  business 
exists,  it  must  be  exercised  by  the  corporation,  and  in  the 
mode  prescribed  they  can  not  delegate  a  discretionary  power 
to  others  or  to  an  individual.  Any  attempt  to  do  so  is 
unwarranted.    City  of  East  St.  Louis  v.  Wehrung,  50  111.  28. 

The  charter  provided  that  the  common  council  shall  have 
po^^er  to  employ  an  attorney;  the  power  to  employ  can  not 
be  delegated  to  the  mayor  bj^  ordinance  or  otherwise.   City 
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of  East  St.  Louis  v.  Thomas,  11  111.  App.  283;  Hickey  v.  C. 
&  W.  I.  R.  K.,  6  111.  App.  172;  Village  of  Crotty  v.  The  Peo- 
pie,  3  111.  App.  469. 

The  power  to  license  can  not  be  delegated  to  the  mayor 
by  ordinance.  Kinmundy  v.  Mahan,  72  111.  462;  Bibel  v. 
The  People,  67  111.  175;  Gillett  v.  Logan  County,  67  111.  258. 

The  power  to  license  does  not  include  a  power  to  prohibit, 
the  business  being  laudable  and  legitimate. 

Courts  adopt  a  strict,  rather  than  a  liberal  construction  of 
the  powers  of  corporations.  City  of  Chicago  v.  Hardy,  66 
111.  App.  524, 

In  a  prosecution  for  selling  goods  without  a  license  it 
should  be  shown  the  license  was  fixed  by  the  city  council, 
and  the  rate  fixed  must  be  reasonable  and  not  left  to  the 
discretion  of  sonie  officer  of  the  corporation. 

The  council  can  not  delegate  the  power  to  fix  the  amount 
to  others.     McRoberts  v.  City  of  Sullivan,  67  111.  App.  435. 

Any  reasonable  doubt  concerning  the  power  of  a  city  is 
to  be  resolved  against  the  city  asserting  it.  Twining  v. 
Elgin,  38  111.  App.  356. 

John  J.  Bundy,  attorney  for  defendant  in  error;  W.  F. 
BuNDY  and  Frank  F.  Nolkman,  of  counsel. 

A  specific  objection  to  the  proof  of  the  passage  or  publi- 
cation of  an  ordinance  offered  in  evidence  is  waived,  if  not 
taken  below;  a  general  objection  will  not  avail,  as  the  spe- 
cific objection  might  have  been  cured  had  it  been  raised 
when  the  evidence  was  introduced,  bv  the  introduction  of 
additional  evidence  to  cure  the  omission.  Booth  v.  Car- 
thage, 67  111.  102;  Doyle  v.  Bradford,  90  111.  416;  Kanouse 
V.  Lexington,  12  111.  App.  318;  Terre  Haute  &  Ind.  R.  R. 
Co.  V.  Voelker,  129  111.  640;  Boyer  v.  Yates  City,  47  111. 
App.  117. 

The  ordinance  does  not  come  within  the  class  held  void 
on  account  of  the  delegation  of  powers. 

The  mayor  of  cities  is  a  part  of  the  city  council.  Sec.  1, 
Art.  3,  Chap.  24,  R.  Stat. 

It  is  bis  duty  to  see  that  all  the  laws  and  city  ordinances 
are  faithfully  executed.     Sec.  10,  Art.  2,  Chap.  24,  R.  Stat. 
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The  determination  of  the  amount  of  license  fee  an  appli- 
cant shall  pay  between  a  maximum  and  a  minimum  sum  is 
a  ministerial  and  not  a  judicial  act,  hence,  such  a  power  as 
may  be  performed  by  the  mayor.  Am.  and  Eng.  Ency.  Law, 
Vol.  16,  p.  1044. 

The  employment  of  agents  by  a  municipal  corporation 
for  execution  of  ministerial  duties  is  necessary  and  proper, 
and  is  not  invalid  as  a  delegation  of  discretionary  authority. 
Brooklyn  v.  Breslin,  57  N.  Y.  591;  McClaughry  v.  Supervis- 
ors, 46  111.  356. 

Where  an  incorporated  town  had  the  power  to  regulate 
auction  sales,  etc.,  and  to  pass  all  ordinances  necessary  to 
exercise  that  power,  an  ordinance  authorizing  the  mayor  to 
fix  the  amount  of  the  license  within  a  specified  sum  was 
held  not  to  be  invalid  as  delegation  of  powers.  Decorah  v. 
Dunstan,  38  Iowa,  96. 

Mr.  Justice  Woethington  delivered  the  opinion  of  the 
court. 

Plaintiff  in  error  urges  error  in  the  admission  of  Sec.  2 
and  Sec.  3  of  Chap.  21  of  the  ordinances  of  Centralia, 
upon  the  ground  that  no  proof  was  made  of  the  passage  of 
the  ordinance.  The  objection  to  its  introduction  was  gen- 
eral, stating  no  reasons  whatever.  It  is  too  late  now  to 
raise  a  specific  objection,  that  might  have  been  removed  if 
made  at  the  trial. 

As  both  cases  were  consolidated  and  but  one  judgment 
rendered,  if  plaintiff  in  error  was  rightfully  convicted  of 
violating  either  Sec.  2  or  Sec.  3  of  Chap.  21,  the  judgment 
must  be  affirmed. 

If  not  rightfully  convicted  of  violating  one  or  both  of 
said  sections,  it  must  be  reversed. 

The  issues  in  this  case  involve  a  question  of  the  validity 
of  the  ordinances;  and  also  whether  or  not  the  business  as 
conducted  by  plaintiff  in  error  was  a  violation  of  the  sec- 
tions cited,  or  either  of  them,  if  valid. 

It  is  clear  that  under  the  evidence  there  is  no  violation  of 
Sec.  3  of  Chap.  21.     The  embracing  clause  of  this  section  is : 

"Whoever    shall   temporarily  establish  or  open  up  a 
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place  of  business  in  this  city  for  the  purpose  of  selling,  bar- 
tering," etc.  The  only  testimony  introduced  is  that  of 
plaintiff  in  error,  and  he  testifies :  "  The  goods  were  shipped 
in  the  original  pjickages  from  St.  Louis  to  Centralia  in  boxes 
and  barrels,  to  the  house  we  had  permanently  rented,  then 
loaded  into  wagons  and  delivered  to  the  customer." 

As  this  statement  is  uncontradicted,  and  there  is  no  testi- 
mony to  indicate  that  the  business  as  carried  on  by  defend- 
ant was  a  transient  and  not  a  permanent  business,  this  sec- 
tion need  not  be  further  considered. 

This  leaves,  then,  the  inquiry  only  as  to  the  validity  of 
Sec.  2  of  Chap.  21,  taken  in  connection  with  Sec.  3  of  Chap. 
25;  and  if  valid,  as  to  whether  the  evidence  shows  it  to'have 
been  violated. 

Sec.  2  fixes  the  license  at  from  two  dollars  to  ten  dollars 
per  day,  thereby  giving  a  discretionary  power  to  some  one 
to  determine  the  amount  to  be  paid;  but  names  no  one  who 
shall  fix  it.  Sec.  3  of  Chap.  25  names  the  person  in  the 
following  terms : 

"  All  applications  for  license  shall  be  made  to  the  mayor, 
who  shall  determine  upon  and  collect  the  fee  for  the  same. 
Upon  granting  the  license,  the  mayor  shall  certify  the  same 
to  the  city  clerk,  stating  the  amount  received  for  such 
license,  etc.  *  *  *  And  the  city  clerk  shall  issue  such 
license,"  etc. 

By  this  section  the  mayor,  and  not  the  council,  deter- 
mines the  sum  to  be  paid  for  a  license,  subject  only  to  the 
limitations  that  it  shall  be  not  less  than  $2  nor  more  than 
$10  per  day. 

The  authority  of  cities  and  villages  to  issue  licenses  is 
found  in  Sec.  62  of  Article  5,  Kurd's  Statutes,  p.  265 : 
*'  The  city  council  in  cities  *  *  *  shall  have  the  follow- 
ing powers :  *  *  *  To  fix  the  amount,  terms  and  man- 
ner of  issuing  and  revoking  licenses."  The  city  council 
consists  of  the  mayor  and  aldermen. 

"  The  general  legislative  power  residing  in  a  State  govern- 
ment may  delegate  to  a  municipal  corporation  some  portion 
of  its  own  powers.  But  these  delegated  powers  given  for 
local  objects  are  regarded  as  trusts  confided  to  the  hands  in 


344  Appellate  Courts  of  Illinois, 

Vol.  81.]  Naegle  v.  City  of  Centaralia. 

"  - --  —  - 

which  tXey  are  placed,  and  are  not  subject  to  be  delegated 
by  the  representatives  of  them."  Am.  &  Eng.  Ency.  of 
Law,  Vol.  16,  p.  1043;  Dillon  on  Municipal  Corp.,  Vol.  1, 
Sec.  96. 

This  doctrine  is  fully  sustained  by  decisions  of  our 
Supreme  Court  too  numerous  to  be  cited. 

^'  When  a  municipal  corporation  is  authorized  to  issue  a 
license,  such  authority  can  not  be  delegated  to  others. 
Thus,  the  board  of  aldermen  of  a  city  can  not  delegate  to  a 
mayor  the  general  authority  of  the  city  to  grant  a  license." 
Am.  &  Eng.  Ency.  of  Law,  Vol.  13,  p.  531;  Kinmundy  v. 
Mahan,  72  111.  462;  Darling  v.  City  of  St  Paul,  19  Minn. 
392.  Neither  can  a  municipal  corporation  delegate  to  the 
city  treasurer  a  discretionary  power  to  fix  the  amount  of 
license.  City  of  East  St.  Louis  v.  Wehrung,  46  111.  393,  50 
III.  29,  cited  in  Gillette  v.  Logan  Co.,  67  111.  258;  McRoberts 
V.  City  of  Sullivan,  67  111.  App.  436. 

If  this  discretionary  power  can  not  be  delegated  to  the 
city  treasurer,  by  the  same  reasoning  it  can  not  be  dele- 
gated to  the  mayor.  He  is  not  the  city  council,  and  that 
body  alone  is  authorized  '^  to  fix  the  amount,  terms  and 
manner  of  issuing  licenses." 

The  selling  of  goods,  wares  and  merchandise  from  house 
to  house  in  the  city  of  Centralia,  without  license,  is  not  an 
illegitimate  business  unless  made  so  by  a  valid  ordinance  of 
that  city.  Under  the  ordinance  in  question,  the  mayor  can 
by  license  permit  one  man  to  sell  sugar,  coffee,  etc.,  for  |2 
a  day,  and  require  another  man  selling  the  same  article,  at 
the  same  prices  and  at  the  same  places,  to  pay  (10  a  day 
for  the  same  privilege.  A  license  of  $10  a  day  for  the  con- 
duct of  business  of  the  character  specified  in  the  ordinance, 
without  regard  to  the  amount  of  sales,  is  prohibitory  and 
not  permissive. 

For  the  reasons,  then,  that  the  council  has  no  power  to  dele- 
gate to  the  mayor  discretion  to  fix  the  amount  of  license;  that 
in  the  exercise  of  this  discretion  gross  favoritism  and  injus- 
tice might  be  practiced;  and  that  a  limit  of  $10  a  day  allows 
a  prohibitory  license  to  be  exacted,  the  ordinance  in  ques- 
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tion  is  unreasonable  and  void.  Carrolton  v.  Bazzette,  15& 
III.  284;  Village  of  Braceville  v.  Doherty,  30  111.  App.  650; 
City  of  East  St.  Louis  v.  Wehrung,  46  111.  393;  Tugman  v. 
City  of  Chicago,  78  111.  405;  City  of  Peoria  v.  Gugenheira, 
61  ill.  App.  378;  City  of  Chicago  v.  Hardy,  66  111.  App.  524. 

The  testimony  of  plaintiff  in  error  is  to  the  eflFect  that 
the  business  engaged  in  was  canvassing  for  orders  for  sugar, 
coflfee,  baking  powder,  spices,  etc.,to  be  delivered  in  thirty 
days;  that  the  orders  were  tilled  at  the  branch  house  of  the 
Great  Atlantic  &  Pacific  Tea  Co.  in  St.  Louis,  and  shipped 
to  plaintiff  in  error,  as  agent,  for  delivery;  that  if  not 
delivered  they  were  stored  in  the  warehouse,  and  if  not  dis- 
posed of  were  sent  back  to  the  Great  Atlantic  &  Pacific 
Tea  Co.  in  St.  Louis.  How  long  this  business  had  con- 
tinued, or  how  long  it  was  intended  to  be  continued,  does 
not  expressly  appear.  For  all  that  the  evidence  discloses, 
it  may  be  inferred  that  the  Great  Atlantic  <fe  Pacific  Tea 
Company  proposes  to  continue  business  in  Centralia,  keep- 
ing a  warehouse  there  "  permanently  rented,"  and  by  him 
selling  and  delivering  its  goods  and  making  its  collections. 

Under  this  evidence,  plaintiff  in  error  is  an  agent  of  a 
company  doing  business  in  New  York,  St.  Louis,  Centralia, 
and  other  cities.  The  fact  that  the  base  of  supplies  is  in 
St.  Louis,  where  the  packages  are  made  up,  does  not  bring 
the  defendant  within  the  scope  of  the  ordinance.  If  orders 
were  taken  and  the  packages  made  up  by  plaintiff  in  error 
from  supplies  kept  in  a  warehouse  in  Centralia,  plaintiff  in 
error,  so  far  as  the  ordinance  is  concerned,  would  stand  in 
the  same  relation  as  any  grocer  in  that  city  taking  orders 
and  delivering  goods.  The  fact  that  the  packages  are  made 
up  in  St.  Louis  by  the  Great  Atlantic  &  Pacific  Tea  Co., 
and  shipped  to  the  agent  at  Centralia,  does  not  make  him 
or  it  an  itinerant  merchant  or  a  transient  vender,  and  these 
only  are  required  by  the  ordinance  to  take  out  a  license  when 
thev  sell  from  house  to  house. 

The  propositions  numbered  one,  two  and  five,  asked  by 
plaintiff  in  error  to  be  held  by  the  court,  should  not  have 
been  refused. 

The  propositions  numbered  three  and  four,  not  being  nee- 
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essary  to  be  considered  for  the  decision  of  this  case,  are  not 
passed  upon.    Judgment  reversed. 

The  following  statement  will  be  incorporated  in  the  final 
order: 

The  city  council  of  Centralia,  without  authority,  delegated 
to  the  mayor  the  discretion  of  fixing  the  amount  of  license 
at  a  sum  not  less  than  $2  a  day  and  not  more  than  $10 
a  day. 

Plaintiff  in  error,  under  the  evidence,  was  not  an  itinerant 
merchant,  nor  a  transient  vender  of  merchandise. 


Estate  of  Henry  Setter^  Insolvent^  t.  Richard  Mowe  et  aL 

1.  Trust  Txtsds— Identification  of  the  Funds  and  Insolvency  of  the 
Trustee,— VJh^Ti  a  trust  fund  is  in  the  hands  of  a  trustee  and  its  identi- 
fication is  destroyed  by  him,  he  can  not  defend  against  a  claim  by  the 
cest\ii  que  trust  upon  the  mingled  mass  of  property  when  the  trustee 
and  such  ceatui  que  trust  are  the  only  parties  interested.  But  when  the 
trustee  is  insolvent,  and  his  property  has  passed'  into  the  hands  of  his 
assignee,  other  parties  are  interested,  and  the  i-ule  is  different 

2 .  Same —  When  There  is  No  Identification, — Where  a  trustee  becomes 
insolvent  and  his  property  passes  into  the  hands  of  an  assignee  so  there 
can  be  no  identification  of  the  trust  fund,  all  creditors  of  the  insolvent 
must  share  alike. 

3.  Same— To  be  Kept  Separate— Trustee  and  Executive  Officer.— 
Where  a  trust  fund  is  kept  separate  it  is  the  property  of  the  trustee  for 
the  use  of  the  cestui  que  trust.  But  it  is  not  for  the  assignee  to  decide 
whether  or  not  it  has  been  kept  separate  or  is  capable  of  identification. 
He  is  an  executive  and  not  a  judicial  officer. 

4.  County  Courts— Jari»dic^ion  Does  Not  End  Until  the  Estate  is 
Settled, — The  oversight  and  regulation  of  a  proceeding  under  the 
assignment  act  does  not  end  with  the  term  of  court,  but  continues  from 
term  to  term  until  the  final  disposition  of  the  matter.  So  long  as  the 
estate  of  the  insolvent  remains  to  be  distributed,  the  County  Court  has 
power  to  revoke  or  alter  any  order  in  relation  to  it 

5.  SAVK—DistHhution  Must  Ik  Pro  Rata  Unless,  etc— The  County 
Court  has  no  authority  to  order  a  distribution  otherwise  than  pro  rata, 
unless  upon  a  showing  that  prior  liens  exist,  or  that  there  are  some  con- 
trolling equities  in  favor  of  a  claimant. 

Volniitary  Assignment.— Proceedings  in  the  County  Court  of  St 
Clair  County;  the  Hon.  Edward  C.  Roads,  Judge,  presiding.    Finding 
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and  judgment  for  defendants;  appeal  by  petitioners.  Heard  in  this 
court  at  the  August  term,  1898.  Affirmed.  Mr.  Justice  Bigklow  dis- 
senting.   Opinion  filed  March  10,  1899. 

Dill  &  Wilderman,  and  Turner  &  Holder,  attorneys  for 
appellant. 

Where  a  claim  is  presented  to  the  assignee  within  the 
time  prescribed  by  statute  and  he  reports  it  to  the  court 
with  a  statement  of  it.  and  no  exceptions  are  filed  to  it 
within  thirty  days,  it  becomes  an  adjudication  of  the  claim 
as  against  the  assigned  estate.  Starr  &  Curtis' E.  S.,  Ch.  72, 
Sees.  38,40,  41,  42;  Union  National  Bank  v.  Doane,  140  111. 
193. 

It  is  a  familiar  law  that  a  trustee  can  not,  by  any  abuse  of 
the  trust,  confer  rights  on  himself,  or  on  those  who  claim  in 
privity  with  him,  or  under  him  as  volunteers.  2  Story's 
Equity,  Sec.  1258,  27;  Am.  &  Eng.  Ency.  Law,  164,  194  and 
notes;  2  Pomeroy's  Eq.,  Sees.  1075,  1076. 

If  a  party  unlawfully  or  fraudulently  mixes  and  confuses 
his  goods  with  those  of  another,  held  by  him  as  agent  or 
factor,  so  that  they  can  not  be  distinguished,  the  innocent 
party  will  be  entitled  to  take  the  whole.  The  burden  is 
upon  the  party  thus  confusing  his  goods  Avith*  those  of 
another  to  identify  his  own  property.  First  National  Bank 
of  Elgin  V.  Schween,  127  111.  573;  Diversey,  Adm'x,  v. 
Johnson,  Adm'x,  93  111.  547. 

The  rule  is  the  same  in  law  and  in  equity  (Diversey  v, 
Johnson,  supra),  and  when  a  trustee  of  an  express  trust  does 
mingle  trust  moneys  with  his  own,  the  right  and  lien  of  the 
beneficiarv  attached  to  the  whole  of  the  combined  fund  as 
securitv  for  all  that  actuallv  belono^s  to  the  trust  estate.  2 
Pomeroy's  Eq.  J.,  Sec.  1076;  Perry  on  Trusts,  Sec.  447. 

If  a  trustee  deposits  trust  funds  with  his  banker  and  con- 
fuses them  with  his  own  deposits,  a  presumption  arises  in 
reference  to  the  withdrawal  of  moneys  by  check  whereby  he 
will  be  deemed  to  have  drawn  out  his  own  in  preference  to 
the  trust  moneys.  The'  rule  charging  the  money  first  drawn 
out  against  the  money  first  deposited  has  no  application  in 
such  a  case.  Halle  v.  Nat.  Park  Bank,  140  III.  413-421;  27 
Am.  &  Eng.  Ency.  of  Law,  p.  160, 161  and  notes;  Importers' 
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etc.,  National  Bunk  v.  Peters,  123  N.  Y.  272;  KnatchbuU  v. 
Hallet,  13  Ch.  Div.  696;  S.  C,  36  Eng.  per  Moake,  779. 

It  is  sometimes  said  that  the  trust  fund  which  has 
been  mixed  with  the  trustee's  own  funds,  or  which  he 
has  diverted  from  the  trust,  may  be  followed  by  the  cestui 
que  trust  so  long  as  he  can  identify  them,  but  no  further, 
and  in  the  old  cases  which  announce  and  adhere  to  the  '^r 
mark''  doctrine,  the  right  to  follow  a  trust  fund  consisting 
of  money  is  practically  denied  wherever  the  trustee  mingles 
the  money  with  his  own  and  uses  it  for  his  own  purposes; 
in  short,  the  remedy  against  the  trustee  as  trustee,  is  denied, 
and  the  cestui  que  trust  is  treated  as  mere  creditor  of  the 
trustee. 

But  the  modern  equity  doctrine  is  that  where  the  trustee 
has  wrongfuU}^  used  the  trust  fund,  consisting  of  moneys, 
for  his  own  purposes,  and  has  converted  it  into  other  mone3's, 
or  has  used  it  to  pay  his  debts  and  preserve  his  property 
and  estate,  and  so  increased  his  estate  to  the  extent  of  the 
trust  fund  so  absorbed,  the  claim  of  the  cestui  que  trust 
becomes  a  charge  on  the  entire  mass  'of  the  trustee's 
property.  National  Bank  v.  Insurance,  104  U.  S.  64;  Stand- 
ard Oil  Co.  V.Hawkins,  74  Fed.  R.  395;  Peters  v.  Bain,  133 
U.  S.  670;  McLeod  v.  Evans,  66  Wis.  401,  57  Am.  R.  287; 
People  V.  City  Bank  of  Rochester,  96  N.  Y.  32;  Van  Alle^ 
V.  American  National  Bank,  52  N.  Y.  1;  Peak  v.  Ellicott, 
30  Kas.  156,  46  Am.  R.  90;  Myers  v.  Board  of  Education, 
51  Kas.  87,  37  Am.  St.  R.  263;  Indej^ndent  District  v. 
King,  80  Iowa,  497;  Davenport  Plow  Works  v.  Lamp,  SO 
Iowa,  722,  20  Am.  St.  R.  442;  Harrison  v.  Smith,  83  Mo. 
210,  53  Am.  R.  571;  Stoller  v.  Coates,  88  Mo.  614;  First 
National  Bank  v.  Hummel,  14  Colo.  259,  20  Am.  St.  R. 
257;  Capital  National  Bank  v.  Cold  water  National  Bank, 
49  Neb.  786,  59  Am.  St.  R.  572;  Jones  v.  Kilbreth,  49  Ohio 
St.  401. 

Where  the  trustee  uses  the  trust  fund  moneys  to  enrich 
his  estate,  the  whole  estate  becomes  impressed  with  the 
trust  and  the  cestui  que  trust  may  charge  the  whole  to  the 
extent  of  his  claim.  To  hold  otherwise  would  be  to  ratify 
the  willful  violation  of  the  law  by  the  trustee  at  the  expense 
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of  the  innocent  cestui  que  trusty  and  thus  perpetrate  a  wrong. 
Meyers  v.  Board  of  Education,  supra;  Independent  District 
V.  King,  supra;  Davenport  Plow  Works  v.  Lamp,  s-upra; 
McLeod  V.  Evans,  «t(/?ra;  National  Bank  v.  Insurance  Co.,. 
supra;  Harrison  v.  Smith,  supra;  Jones  v.  Kilbreth,  49  Ohio 
St.  401;  Capital  National  Bank  v.  Cold  water  National  Bank, 
49  Neb.  786,  59  Am.  St.  R.  672. 

Where  a  trustee  has  converted  the  trust  moneys  to  his 
own  use  and  has  appropriated  it  to  enrich  his  estate  and 
then  makes  an  assignment  of  his  estate  for  the  benefit  of 
his  creditors,  the  assignee  occupies  the  same  position  as  the 
assignor  and  takes  no  greater  rights;  he  is  a  mere  volunteer. 
Jones  V.  Kilbreth,  49  Ohio  St.  401;  Davis  v.  Chicago  Dock 
Co.,  129  111.  180;  O'Hara  v.  Jones,  46  111.  288;  Sweet  v. 
Scherber,  42  111.  App.  237;  Hercules  Iron  Works  v.  Hum- 
mel, 49  111.  App.  598. 

Creditors  of  an  insolvent  stand  in  no  better  position, 
because  if  they  gave  credit  with  notice  that  he  was  abusing 
the  trust  and  on  the  faith  of  it,  thev  would  in  effect  be 
parties  to  the  fraud,  and  it  can  not  be  presumed  that  they 
gave  credit  to  him  on  the  theory  that  he  would  misappro- 
priate the  trust  fund  and  thereby  increase  his  assets. 
KnatchbuU  v.  Hallet,  36  Moak,  806. 

The  County  Court  has  full  equitable  jurisdiction  of  all 
matters  relating  to  claims  to  and  against  the  assigned  estate 
in  all  matters  of  insolvency.  Field  v.  Ridgley,  116  111.  424; 
Preston  v.  Spaulding,  120  111.  208;  Farwell  v.  Crandall,  120 
III.  70. 

Horner  &  Winkelmann,  attorneys  for  appellee. 

Res  adjudicata  signifies  that  the  court  has,  after  argu- 
ment and  consideration,  come  to  a  decision  on  a  contested 
matter;  "the  court  must  exercise  some  judicial  function 
upon  the  subject."     Wadhams  et  al.  v.  Gay,  73  111.  435. 

Until  the  final  order  of  distribution  of  an  assigned  estate 
is  entered,  the  court  may  repent  any  former  action,  etc. 
Mowatt  V.  Cole,  59  111.  App.  345. 

Every  provision  in  any  assignment  hereafter  made  pro- 
viding for  the  payment  of  one  debt  or  liability  in  preference 
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to  another,  is  void,  and  all  debts  and  liabilities  within  the 
provisions  of  the  assignment  are  to  be  paid  pro  rata  from 
the  assets"  thereof.  Hurd  Stat.,  Ch.  10  JB,  Sec.  13;  Preston 
et  al.  V.  Spaulding,  120  111.  208. 

Where  a  trustee  has  converted  a  trust  fund  into  money 
and  mingled  it  with  his  other  moneys,  so  it  can  not  be  sep- 
arated from  the  latter,  the  bjeneficial  owner  occupies  the 
position  of  general  creditor  of  the  estate,  and  can  not  follow 
the  funds  into  the  hands  of  an  assignee  for  the  benefit 
of  creditors.  2  Pomeroy's  Eq.  Jur.,  Sec.  1058;  Mutual  Ac- 
cident Ass'n  V.  Jacob,  141  111.  262;  Otis  v.  Gross,  96  111.  613; 
Bayor  v.  American  Trust,  157  111.  62. 

The  identification  of  a  trust  fund  is  a  prerequisite  to  the 
exercise  of  the  right  to  follow.  111.  Tr.  &  Sav.  Bank  of 
Chicago  V.  Smith,  21  Blatchf.  275;  Otis  v.  Gross,  96  111.  613; 
Trustees  v.  Kirwin,  25  111.  73;  Wetherell  v.  O'Brien,  140  111. 
146;  Whitcomb  V.Jacobs,  1  Salkeld,  160;  Scott  v.  Scennan, 
Willis,  400;  Nat.  Bank  v.  Insurance  Co.,  104  U.  S.  54. 

After  referring  to  the  Kirwin  case  and  various  other 
authorities,  it  is  said  many  other  cases  might  be  cited,  bat 
enough  has  been  shown  to  clearly  indicate  the  line  of  decis- 
ion holding  the  doctrine  that  trust  funds  can  only  be  pur- 
sued when  they  can  be  clearly  distinguished  from  other 
property  held  by  the  trustee  or  by  those  representing  him. 
And  this  court  is  fully  committed  to  this  rule.  Union  Nat. 
Bank  v.  Goetz,  138  111.  127. 

Mr.  Justice  Worthington  delivered  the  opinion  of  the 
court. 

Henry  Seiter,  being  insolvent,  on  December  10,  1894, 
made  an  assignment  to  M.  W.  Weir,  turning  over  .to  him 
notes  and  accounts,  cash  and  other  property  aggregating 
$45,619.85. 

In  1888  Seiter  was  appointed  conservator  of  Lucetta 
Nichols,  an  insane  person,  and  as  such  conservator  received 
$2,206.  This  sum  he  mingled  and  used  with  the  money  of 
the  bank  of  Henry  Seiter  &  Co.,  referred  to  as  the  Bank 
of  Lebanon,  a  private  bank,  owned  solely,  at  the  time  of 
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the  assignment,  by  said  Seiter.  From  time  to  time  he 
reported  the  amount  in  his  hands  as  conservator.  In  Feb- 
ruary, 1895,  the  balance  due  from  him  as  conservator  was 
$1,977.66.  Isaac  Barton  was  then  appointed  conservator, 
but  received  no  funds  from  his  predecessor,  Seiter.' 

On  March  5th,  Barton  filed  a  claim  against  the  estate  of 
Seiter  in  pursuance  of  the  notice  of  the  assignee  to  file  claims, 
stating  that  the  Nichols  fund  was  a  trust  fund,  and  praying 
that  it  might  be  made  a  preferred  claim  and  paid  in  full. 

On  April  5th  the  assignee  reported  to  the  County  Court 
the  claims  that  had  been  filed.  No  objection  was  made  to 
the  Nichols  claim. 

On  the  10th  of  June,  1895,  L.  D.  Turner  was  appointed  a 
conservator  to  succeed  Isaac  Barton. 

On  the  4th  of  September  the  assignee  filed  his  report 
of  moneys  collected  and  of  disbursements  made,  including 
among  the  disbursements  the  payment  of  the  Nichols  claim 
in  full,  amounting  to  $2,224.18,  and  asked  for  an  approval  of 
his  report  and  for  an  order  of  the  court  to  pay  dividends. 

The  court  entered  an  order  that  all  objections  to  the 
report  of  the  assignee  be  filed  September  14,  1897. 

To  this  report,  appellees  being  general  creditors,  on  the 
11th  of  September  filed  objections  to  the  allowance  of  the 
Nichols  claim  as  a  preferred  claim,  and  to  giving  credit  to 
the  assignee  for  its  payment,  and  claiming  that  the  distri- 
bution of  the  assigned  property  should  have  been  made  pro 
rata  to  the  creditors.  The  objections,  together  with  objec- 
tions filed  by  other  creditors,  were  set  down  for  hearing  on 
September  23d.  On  that  day  the  objections  of  appellees 
were  overruled.  Counsel  for  appellees  claim  in  their  state- 
ment and  brief  that  this  was  done  in  their  absence.  The 
record  of  the  County  Court,  referring  to  its  action  on  the 
23d,  is  as  follows : 

"  And  now  on  the  23d  day  of  September,  1897,  the  objec- 
tions to  the  Riggin  trust  fund  claim  and  the  Nichols  trust 
fund  claim,  as  set  out  in  the  first  and  second  exceptions, 
coming  on  tor  hearing,  and  understanding  that  the  objectors 
by  their  counsel,  consented  thereto,  the  court  overrules  the 
objections  as  to  those  two  claims,  and  orders  that  the  report 
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of  the  assignee  as  to  the  said  Bio^gin  trust  fund  item  and 
the  said  Nichols  trust  fund  item,  Be  and  the  same  is  hereby 
ordered  and  adjudged  to  be  sustained  and  approved." 

It  is  apparent  from  this  entry  that  the  court  on  the  23d 
day  of  September,  at  which  time  it  overruled  the  objections 
of  appellees,  did  not  do  so  upon  its  conclusion  as  a  matter  of 
law,  but  acted  upon  its  understanding  as  to  a  matter  of 
fact. 

On  the  29th  of  October  appellee  moved  the  court  to  set 
aside  its  order  of  September  23'd  approving  the  assignee's 
report.  On  the  22d  day  of  November  the  court  allowed  the 
motion  of  appellees  and  set  aside  its  order  of  September 
23d.  A  hearing  was  afterward  had  upon  the  objections  of 
appellees,  and  after  taking  the  matter  under  advisement, 
the  court,  on  the  17th  of  February,  189S,  sustained  the 
objections  of  appellees  and  refused  to  approve  the  report  of 
the  assignee  as  to  the  payment  of  the  Nichols  claim,  and 
refused  to  allow  the  assignee  credit  for  such  payment,  and 
directed  that  he  should  recover  the  money  back  from  Tur- 
ner.  It  is  from  this  ruling  and  judgment  of  the  court  that 
appellant  brings  the  case  to  this  court. 

It  is  not  claimed  by  appellant  that  the  Nichols  fund  can 
be  in  any  way  identified  in  or  among  the  assets  in  the  hands 
of  the  assignee.  It  is  clear  from  the  evidence  that  it  can 
not  be  identified.  So  far  as  can  be  seen  from  the  evidence 
it  has  been  for  years  mingled  and  indiscriminately  used 
with  the  moneys  of  the  Seiter  bank. 

Unless  there  is  something  to  take  this  case  out  of  the 
operation  of  the  well  established  rule  in  this  State,  that 
claims  for  trust  funds  when  the  funds  are  mixed  and  inca- 
pable of  identification,  have  no  priority  when  the  insolvent's 
estate  is  in  the  hands  of  an  assignee,  the  ruling  of  the 
County  Court  sustaining  the  objections  of  appellees  as  gen- 
eral creditors  was  correct.  For  reference  to  authorities 
upon  this  point  see  Kneisley  et  al.  v.  M.  W.  Weir,  assignee^ 
etc.,  decided  at  this  term  of  court. 

It  is  true  that  when  a  trust  fund  is  in  the  hands  of  the 
trustee  and  its  identification  destroyed  by  him,  that  he  can 


Fourth  District — August  Term,  1898.    353 

—-' —  —  —  — 

Estate  of  Henry  Seiter  v.  Mowe. 

not  defend  apgainst  a  claim  by  the  cestui  que  trust  upon  the 
mingled  mass  of  property  when  the  trustee  and  the  cestui 
que  trust  are  the  only  parties  interested.  But  when  the 
trustee  is  insolvent  and  his  property  has  passed  into  the 
hands  of  his  assignee,  other  parties  are  interested.  In  such 
case  when  there  can  be  no  identification  of  the  trust  fund, 
by  repeated  decisions  of  the  Supreme  Court  of  this  State, 
all  creditors  of  the  insolvent  must  share  alike. 

Counsel  for  appellant  insist  that  in  no  case  in  which  a 
trustee  has  mingled  the  funds  of  his  cestui  que  trust  with  his 
own,  and  has  made  an  assignment,  has  the  Supreme  Court 
<lecided  that  a  failure  to  identify  the  fund  prevents  a  priority 
against  the  mingled  property  in  the  hands  of  the  trustee^s 
assignee. 

In  Trustees  v.  Kirwiw,  supra^  the  court  say, "  Kir  win  was 
a  voluntary  trustee  of  these  funds"  and  as  against  the 
administrator  refused  to  turn  over  any  property  except 
what  was  identified. 

In  Boyer  v.  American  Trust  &  Savings  Bank,  157  111.  68, 
it  is  said : 

"  It  has  frequently  been  announced  as  the  law  of  this 
State  that  even  in  a  case  when  a  definite  and  actual  trust 
fund,  which  possesses  all  the  attributes  of  a  separate  and 
distinct  identity,  has  been  so  mixed  and  mingled  with  other 
funds  as  to  render  identification  impossible,  the  (^^^^^^2^^^ 
trusty  in  the  event  of  the  insolvency  of  the  trustee,  is 
remitted  to  the  position  and  the  rights  of  a  general 
creditor." 

In  Wetherell  v.  O'Brien,  140  111.  146,  it  is  said : 

"  When  a  trustee  has  converted  a  trust  fund  into  money 
and  mingled  it  with  the  other  moneys  so  that  it  can  not 
be  separated  from  the  latter,  the  beneficial  owner  occupies 
the  position  of  a  general  creditor  of  the  estate,  and  can  not 
follow  the  fund  into  the  hands  of  an  assignee  for  the  benefit 
of  creditors." 

To  the  same  effect  is  Mutual  Accident   Association  v. 

Jacobs,   141  111.  269.     Nor  can  we  see  any  difference  in 

principle, -when  the  rights  of  creditors  are  involved,  between 

the  liability  of  a  tv\xs\^e  de  jure  and  a  irxx^ieie  de  non  tort^ 

when  the  identity  of  the  trust  fund  has  been  destroyed. 

YOL.LXXXI  S3 


3«54  Appellate  Coubts  op  Illinois. 

Vol.  81.]  Estate  of  Henry  Seiter  v.  Mowe. 

Appellant  urges  that  the  oourt  erred  in  setting  aside  its 
order  approving  the  assignee's  report  filed  September*, 
1897,  showing  the  payment  of  $3,224.18  to  Turner,  as  con- 
servator, and  in  sustaining  the  objections  to  this  report. 

Objections  were  filed  by  appellees  September  11,  1897,  to 
the  report  of  the  assignee.  The  objections  were  filed  in  apt 
time,  under  the  order  of  the  court  to  file  objections.  From 
the  record  presented,  it  is  manifest  that  tlie  court  in  over- 
ruling the  objections  did  so  upon  the  understanding  that 
the  objectors  had  withdrawn  their  objections.  From  the 
subsequent  action  of  the  court  it  is  evident  that  the  court 
did  not  consider  that  the  objectors  were  estopped  by  any- 
thing they  had  done  or  said  from  pressing  their  objections 
against  the  assignee's  report,  and  did  consider  that 'it  still 
had  jurisdiction  to  pass  upon  said  report.  The  law  terms 
of  the  St.  Clair  County  Court  are  in  March,  July  and 
November.  The  record  shows  that  other  objections  pend- 
ing September  23d  were  heard  on  October  9th. 

Without  passing  upon  the  question  as  to  whether  the 
County  Court,  in  assignment  proceedings,  should  or  should 
not  hold  a  motion  to  be  filed  too  late  if  filed  at  a  subsequent 
term  to  set  aside  an  order  made  at  a  previous  term,  it  is 
enough  to  say  in  this  case  that  it  does  not  appear  that  the 
motion  to  set  aside  the  order  of  September  23d  was  made 
at  a  subsequent  term.  The  oversight  and  r^ulation  of  pro- 
ceedings ,  under  an  assignment  do  not  end  with  a  term  of 
court,  but  continue  from  term  to  term  until  the  final  disposi- 
tion of  the  case.  So  long  as  the  estate  of  the  insolvent 
remains  to  be  distributed  the  County  Court  has  power  to 
revoke  or  alter  any  order  in  relation  to  the  administration 
of  the  estate.  Hanford  Oil  Co.  v.  First  Nat.  Bank,  126  lU. 
584;  Mowatt  v.  Cole,  69  IlL  App.  346. 

The  estate  of  Seiter,  in  the  eye  of  the  law,  was  undis- 
tributed on  the  4th  of  September,  1897,  when  the  assignee 
made  his  report  and  asked  for  its  approval.  He  understood 
this,  for  in  his  report  he  asks  for  an  order  of  distribution. 
Up  to  this  time  there  had  been  no  adjudication  upon  the 
character  of  the  claims  filed.    The  assignment  act  requires 
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the  assets  of  the  insolvent  to  be  distributed  pro  rata  among^ 
his  creditors.  The  Coanty  Court  must  so  order,  unless  it  is 
made  to  appear  to  the  court  that  equities  exist  which  require 
that  a  different  order  should  be  made.  The  assignee  is  only 
authorized  to  make  distribution  as  ordered  by  the  County 
Court.  Sec.  4,  Chap.  72,  Starr  &  Curtis'  Statutes.  He  has 
no  discretion  in  the  matter,  and  the  County  Court  has  no 
authority  to  order  a  distribution  otherwise  than  pro  rata 
unless  upon  showing  that  prior  liens  exist,  or  that  there  are 
controlling  equities  in  favor  of  a  claimant.  It  is  true  that 
if  a  trust  fund  had  been  kept  separate,  or  could  be  identified 
in  the  hands  of  the  assignee,  that  the  County  Court  would 
have  authority,  and  it  would  be  its  duty,  to  direct  its  pay- 
ment to  the  trustee.  Nor  would  this  be  in  contravention  of 
the  assignment  act,  requiring  a  pro  rata  distribution  of  the 
insolvent's  estate;  for  the  reason  that  a  trust  fund  so  kept 
separate  is  not  a  part  of  the  assets  of  the  insolvent  in  the 
bands  of  the  assignee  to  pay  the  debts.  While  so  kept 
separate  it  is  the  property  of  the  trustee  for  the  use  of  the 
cestui  qite  trust.  But  it  is  not  for  the  assignee  to  determine 
whose  property  it  is.  It  is  not  for  him  to  decide  whether 
or  not  it  has  been  kept  separate  or  is  capable  of  identifica- 
tion. He  is  an  executive  and  not  a  judicial  ofiioer.  The 
right  of  Barton  to  have  the  Nichols  claim  made  a  preferred 
claim  depended  upon  his  ability  to  show  that  it  could  be 
identified.  His  right  was  not  established  by  merely  claim- 
ing that  it  should  be  preferred.  Nor  were  creditors  con- 
cluded by  not  filing  objections  to  his  claim  of  preference. 
The  time  for  creditors  to  object  to  a  claim's  being  preferred 
is  when  the  claim  comes  to  be  considered  by  the  court  and 
an  order  of  distribution  made.  The  only  claims  that  the 
statute  recognizes  as  preferred  claims,  when  no  objections 
are  filed,  are  claims  for  laborers'  wages.  The  inference  is 
that  a  failure  to  make  objections  to  other  claims  filed  as 
preferred  claims  does  not  prevent  contesting  such  claims  for 
preference  when  an  order  of  court  is  sought  declaring  them 
to  be  preferred.  If,  before  any  adjudication  by  the  court 
declaring  that  a  claim  is  preferred,  the  assignee  assumes  to 
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decide  that  it  is  preferred,  and  so  deciding,  pays  it,  he  does 
bo  at  his  peril. 

In  the  present  case  then,  the  assignee  having  paid  the 
iKichols  claim  in  fall  to  Turner,  without  authority  and 
without  any  adjudication  by  the  court  as  to  its  right  of 
preference,  and  it  appearing  from  the  evidence  under  the 
law  that  it  is  not  entitled  to  a  preference,  the  assignee  must 
be  held  responsible  for  the  amount  so  paid  out  without 
authority.  In  contemplation  of  law  it  is  still  an  undistrib- 
uted part  of  the  insolvent's  estate  and  subject  to  the  order 
of  the  County  Court.  If  it  had  been  paid  out  upon  an 
erroneous  order  of  the  court,  which  order  the  court  after- 
ward found  out  to  be  erroneous,  and  therefore  set  it  aside, 
a  different  question  would  be  presented.  But  that  is  not 
this  case.  The  money  was  paid  without  any  order.  The 
act  of  the  assignee  in  making  payment  was  his  own  act. 

The  evidence,  upon  the  hearing,  showing  that  the  fund 
was  mixed  and  incapable  of  identification,  the  court  could 
do  no  Jess  than  set  aside  its  order  of  September  23d,  and 
sustain  the  objections  of  appellees  to  its  being  made  a  pre- 
ferred claim.  To  have  held  differently  would  have  been  to 
conflict  with  an  unbroken  line  of  decisions  of  the  Supreme 
Court  where  trust  funds  in  the  hands  of  an  assignee  are 
incapable  of  identification. 

The  finding  and  judgment  of  the  County  Court  is  there- 
fore affirmed. 

Mr.  Justice  Bigelow  dissenting. 

I  am  unable  to  agree  with  the  majority  of  the  court  in 
affirming  the  judgment  in  this  case.  The  claim,  as  verified 
and  filed,  was  clearly  intended  to  be  prosecuted  by  the 
claimant  as  a  preferred  claim  against  the  insolvent's  estate. 
It  was  not  objected  to  because  the  ground  for  the  claim 
was  not  sufficient  to  give  it  the  character  of  a  preferred 
€laim;  nor  was  it  objected  to  for  any  reason  whatever,  by 
•any  creditor  of  the  assignee,  or  any  other  person  interested 
in  the  -estate,  as  provided  by  section  5  of  the  assignment 
<.act;  hence  it  may  be  said,  that  all  such  persons  were  in  the 
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position  of  one  who,  when  sued,  makes  default.  Under 
such  circumstances,  it  would  seem  that  no  special  order  of 
the  court  was  necessary  to  establish  the  claim,  either  as  to 
its  amount  or  its  quality.  It  was  a  trust  claim  while  the 
assignor  was  managing  the  trust,  and  he  never  in  fact 
turned  the  money  over  to  his  successor  in  trust,  but  it 
remained  in  Seiter's  so-called  bank  when  he  made  an  assign- 
ment, and  the  probability  is  that  Seiter's  creditors  believed, 
that  the  claim  would  necessarily  have  to  be  paid  in  full 
before  the  general  creditors  would  be  permitted  to  share  in 
the  assets  of  the  estate;  and  this  evidently  was  the  reason 
why  they  did  not  object  to  its  allowance  as  a  preferred 
claim  until  long  after  the  time  allowed  by  said  section  5 
had  elapsed.  Under  such  circumstances,  if  the  assignee  did 
wrong  in  paying  the  claim  in  full,  it  may  be  fairly  claimed 
that  be  was  led  to  do  it  by  the  neglect  of  the  creditors  m 
not  objecting  to  the  quality  of  the  claim,  and  having  its 
character  established  by  the  court  in  the  time  and  manner 
provided  by  law,  for  the  future  guidance  of  the  assignee. 
But  if  the  action  of  the  assignee  in  paying  the  claim  a^ 
preferred  was  irregular,  the  time  to  have  cured  the  irresru- 
larity  was  the  time  fixed  by  the  court  to  hear  the  objections 
filed  to  the  report.  When  this  time  arrived  the  objectors 
again  made  default  by  not  appearing  to  urge  their  objec- 
tions, and  the  court  was  justified  in  the  conclusion  that  the 
objections  were  waived,  and  that,  in  substance,  is  what  the 
court's  finding  was,  and  if  it  was  wrong  the  fault  lay  at 
the  door  of  the  objectors.  Under  the  circumstances  the 
approval  of  the  report  was  clearly  an  adjudication  by  the 
court,  of  which  the  objecting  creditors  were  bound  to  take 
notice.  No  motion  was  made  at  the  September  terra  of  the 
court  to  vacate  the  order  approving  the  report  and  hear 
the  objections  on  their  merits,  nor  did  the  objectors  appeal 
from  the  order  as  they  should  have  done  if  dissatisfied 
with  it,  but  remained  quiescent  with  full  knowledge  of  what 
had  been  done  until  the  29th  of  October  following,  when 
they  made  a  motion  to  set  aside  the  order  approving  the 
assignee's  report,  which  was  allowed,  and  some  months  there- 
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after  and  on  the  17th  of  February,  1898,  the  court  reversed 
its  order  of  September  23d,  without  notice  to  the  trustee  to 
whom  the  money  had  been  paid,  and  ordered  the  assignee 
to  collect  the  money  from  him  instead  of  ordering  the 
trustee  to  r^und  it,  as  would  seem  the  proper  thing  to  have 
done  if  it  had  jurisdiction  of  the  trustee. 

It  is  not  claimed  that  any  fraud  was  practiced  on  the 
court  that  caused  it  to  make  the  order  of  September  23d, 
but  the  claim  is  that  the  court  acted  upon  the  understand- 
ing that  the  objectors  had  withdrawn  their  objections  to 
the  report,  and  that  the  court  afterward  concluded  it  was 
mistaken.  It  may  well  be  asked,  where  were  the  objectors 
and  their  counsel  when  the  order  was  made?  It  should 
clearly  appear  from  the  record  itself  that  the  judgment 
was  an  agreed  judgment  of  the  parties,  otherwise  the  con- 
clusion is  irresistible  that  it  was  the  judicial  determination 
of  the  court,  and  could  not  be  overturned  because  of  any 
misunderstanding  of  either  law  or  fact. 

I  do  not  think  the  question  whether  the  assignor  mixed 
and  mingled  the  trust  fund  with  his  own  private  funds,  so 
that  the  former  lost  its  identity,  or  what  the  law  may  be 
in  relation  to  the  matter  if  it  was  mixed  and  lost  its  identity, 
properly  arises  in  this  case.  These  questions  were  settled 
by  the  order  approving  the  assignee's  report,  which  has  not 
been  appealed  from  or  legally  vacated. 

The  question  whether  the  claim  filed  by  the  trustee  should 
be  paid  before  the  general  creditors  should  share  in  the  assets 
of  the  insolvent,  required  an  immediate  answer,  and  when 
once  answered  it  should  not  have  been  opened  for  further 
dispute,  and  the  proceedings  opening  it,  with  all  that  was 
thereafter  done,  were,  in  my  opinion,  absolutely  void,  and 
should  be  reversed. 
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John  Carolan  et  al.  y.  The  Township  Board  of 

Edneation. 

!•  BoABD  OF  Education— Ptnrer  to  Locate  School-house  5t7«».— A 
board  of  education  has  no  power  to  locate  and  purchase  a  school-house 
site,  without  first  submitting  the  question  to  a  vote  of  the  electors  of 
the  township. 

2.  Appellate  Court  Practice  —Otjections  Which  Come  Too  Late.^ 
The  objection  that  the  original  master's  report  is  incorporated  in  the 
record,  instead  of  a  transcript  thereof,  comes  too  late  after  a  joinder  in 
error  in  the  Appellate  Court.  .  v .. 

Bill  for  Injunction.— Trial  in  the  Circuit  Court  of  Lake  County; 
the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Decree  dismissing 
the  bill  for  want  of  equity;  appeal  by  complainant.  Heard  in  this 
court  at  the  December  term,  1898.  Reversed  and  remanded  with  direc- 
tions.   Opinion  filed  April  1 1,  1899. 

D.  H.  PiNNST,  attorney  for  appellants. 

B.  W.  Schumacher  and  Monk  &  Elliott,  attorneys  for 
appellees. 

Mb.  Justice  Crabtbee  delivered  the  opinion  of  the  court. 

This  was  a  bill  for  an  injunction  to  restrain  the  board  of 
education,'  appellees,  from  issuing  bonds  to  pay  for  the  erec- 
tion of  a  high  school  building  in  township  43,  range  12,  in 
pursuance  of  an  alleged  vote  of  the  electors  of  said  town- 
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ship.  The  validity  of  such  electioD,  and  the  right  of  said 
board  of  education  to  issue  the  bonds,  are  the  questions  in- 
volved in  this  controversy.  The  township  includes  the  city 
of  Highland  Park,  situated  in  the  southeast  corner  of  the 
township,  and  also  the  village  of  Fort  Sheridan,  which  ad- 
joins said  city  on  the  north.  Both  city  and  village  front 
upon  Lake  Michigan  and  extend  about  one  and  one-fourth 
miles  back  from  the  lake,  and  about  three  miles  along  the 
lake  shore.  The  township  is  fractional  and  contains  about 
thirty  square  miles  of  territory,  including  the  corporate 
limits  of  the  city  and  village.  The  western  portion  of  the 
township  has  been  organized  into  a  separate  town  known 
as  West  Deerfield,  and  has  two  railroad  stations,  one  at 
Deerfield  Corners,  and  one  at  Everett,  where  there  is  also  a 
postoffice  by  the  same  name.  The  city  of  Highland  Park 
pontains  over  half  of  the  inhabitants  of  the  township,  the 
remainder  of  the  township  being  more  sparsely  settled  and 
consisting  principally  of  farming  lands.  All  of  the  com- 
plainants in  the  bill,  being  more  than  sixty  in  number, 
reside  in  the  town  of  West  Deerfield. 

In  1889  the  entire  township  was  organized  into  a  high 
school  district,  and  a  board  of  education -was  elected  con- 
sisting of  five  members.  A  high  school  was  established 
and  carried  on  in  a  rented  building  in  the  city  of  Highland 
Park.  Three  of  the  members  of  the  board  have  alwavs 
been  elected  from  the  city  and  village,  and  the  other  two 
from  the  outside  territory.  It  appears  the  business  of  the 
board  has  generally  been  transacted  by  the  three  members 
residing  in  Highland  Park  and  Fort  Sheridan,  and  that 
the  two  members  residing  at  West  Deerfield  seldom  at- 
tended the  meetings  of  the  board.  In  1896  said  board  of 
education  purchased  a  lot  whereon  to  erect  a  high  school 
building,  but  no  vote  of  the  people  was  taken  as  to  the  selec- 
tion of  the  site,  or  authorizing  the  purchase.  On  July  30, 
1897,  a  meeting  of  said  board  was  held  at  which  Smoot, 
Pease  and  Shields,  the  members  from  Highland  Park  and 
Fort  Sheridan  were  present,  but  the  other  two,  Adams  and 
Pettis,  from  West  Deerfield,  were  absent.    It  is  claimed  by 
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appellant  that  the  absent  members  had  no  notice  of  this 
meeting,  but  in  the  view  we  take  of  the  case  we  deem  it 
unnecessary  to  discu5;s  the  evidence  bearing  upon  that  ques- 
tion. At  the  meeting  -last  mentioned,  however,  it  was 
resolved  to  erect  a  high  school  building  upon  the  lot  thereto- 
fore purchased,  and  to  issue  bonds  for  the  payment  therefor 
to  the  amount  of  $30,000,  and  it  was  ordered  that  an  elec- 
tion be  held  on  the  21st  of  August  following,  at  which  two 
propositions  were  to  be  submitted,  viz. : 

"First:  ^For*  or  *  against'  the  proposition  to  authorize 
the  township  board  of  education  of  the  township  high 
school  of  township  forty -three,  ranges  twelve  and  thirteen 
east  of  the  third  principal  meridian,  in  Lake  county,  Illi- 
nois, to  build  a  school-house  on  lot  eight,  in  block  thirty-five, 
in  the  city  of  Highland  Park,  in  said  township  forty-three, 
in  the  county  of  Lake  and  State  of  Illinois,  the  cost  thereof 
to  be  $30,000." 

"  Second:  '  For'  or  *  against '  the  proposition  authorizing 
said  township  board  of  education  to  issue  the  bonds  of 
said  township  to  the  amount  of  $30,000,  proceeds  to  be  used 
to  build  said  school  house." 

Action  was  taken  as  to  giving  notice  of  such  election,  and 
certain  notices  were  given  and  an  election  held  accordingly. 
It  is  insisted  by  appellant  that  proper  notices  were  not 
given,  and  that  the  voters  of  West  Deerfield  were  wrong- 
fully deprived  of  a  polling  place,  for  the  reason  that  only 
one  polling  place  was  provided  in  the  whole  township,  and 
that  was  located  in  the  city  of  Highland  Pivrk,  These 
questions,  however,  we  shall  not  take  time  to  discuss.  The 
election  being  held  at  the  time  fixed  upon  by  the  board,  viz., 
August  21,  1897,  there  were  cast  277  votes  in  all,  242  being 
in  favor  of  the  propositions  submitted  and  35  against.  The 
master  found  by  his  report  as  amended,  that  the  township 
contained  962  voters,  207  of  whom  were  in  West  Deerfield, 
so  it  appears  that  the  vote  cast  at  the  election  was  small  as 
compared  with  the  total  number  entitled  to  vote,  but  we  do 
not  regard  this  point  as  being  very  material  to  a  determi- 
nation of  the  questions  involved.  The  people  of  West 
Deerfield,  as  well  as  the  members  of  the  board  from  that 


362  Appellate  Courts  of  Illinois. 

Vol.  81.]  Carolan  v.  Township  Board  of  Education. 

place,  appear  to  have  been  opposed  to  the  building  of  the 
school-house,  but  whether  it  was  because  they  did  not  want 
a  high  school  at  all,  or  for  the  reason  it  was  to  be  located  in 
Highland  Park,  does  not  clearly  appear,  nor  is  it  necessary 
to  inquire.  The  controversy  is  similar  to  many  which  have 
arisen  when  there  has  been  an  attempt  to  establish  a  town- 
ship high  school,  and  tax  all  the  property  of  the  township 
for  its  creation  and  support,  when  practically  only  a  favored 
locality  would  be  benefited  thereby. 

Immediately  after  the  election,  appellant,  with  fifty-nine 
other  residents  of  West  Deerfield  who  were  joined  as  com- 
plainants, filed  the  bill  in  this  cause  and  obtained  a  temporary 
injunction  restraining  the  board  of  education  from  issuing  the 
bonds.  Answers  were  filed  and  the  cause  being  at  issue  was 
referred  to  the  master  to  take  and  report  proofs  and  his 
findings  thereon.  The  master  found  in  favor  of  the  com- 
plainants in  the  bill.  On  a  final  hearing  of  the  cause,  upon 
exceptions  to  the  master's  report,  the  court  dissolved  the 
injunction  and  dismissed  the  bill  for  want  of  equity,  and 
appellant  brings  the  cause  to  this  court  for  review. 

Two  questions  are  presented  to  us  for  determination 
which  must  be  decisive  of  this  case.  1.  Had  the  board  of 
education  power  to  locate  and  purchase  a  school-house  site 
without  submitting  the  question  to  a  vote  of  the  electors  of 
the  township  ?  2.  If  the  first  question  is  answered  in  the 
negative,  did  the  election  which  was  afterward  held  (con- 
ceding it  to  be  legally  called  and  held),  amount  to  such  a 
ratification  of  the  former  illegal  action  of  the  board  in 
selecting  and  purchasing  the  school-house  site,  as  to  vali- 
date the  same  and  now  authorize  the  board  to  issue  the 
bonds  in  controversy  ? 

As  to  the  first  proposition,  we  hold  under  the  authority  of 
Greenwood  v.  Gmelich,  175  111.526,  the  board  of  education 
had  no  power  to  locate  and  purchase  a  school-house  site 
without  submitting  the  question  to  a  vote  of  the  electors. 
We  so  held  in  the  case  of  Ziesing  v.  Matthiessen  in  an  opin- 
ion filed  by  this  court  December  14,  1898.  It  is  unneces- 
sary to  repeat  the  reasoning  of  those  cases.    The  question 
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must  be  considered  as  settled  in  this  court.  As  to  the 
second  proposition  we  hold  that  the  subsequent  election  did 
not  constitute  such  a  ratification  of  the  previous  illegal 
liction  of  the  board  as  to  validate  the  same  and  authorize 
the  issuing  of  the  bonds  sought  to  be  enjoined.  The  elect- 
ors were  given  no  choice.  No  opportunity  was  afforded 
them  of  voting  upon  a  location  as  they  had  the  right  to  do. 
That  was  an  important  right  given  to  them  by  the  law,  and 
the  election  held  had  no  reference  whatever  to  the  choice  of 
a  site  for  the  high  school  building.  The  case  of  Leighton 
V.  Ossipee  School  Dist.,  66  N.  H.  548  (8.  C,  81  Atl.  Rep. 
899),  cited  by  appellee,  we  do  not  regard  as  being  in  point, 
the  question  there  decided  not  being  the  same  as  that  pre- 
sented to  us.  As  the  determination  of  these  two  proposi- 
tions adversely  to  appellees  is  fatal  to  their  case,  it  is 
unnecessary  to  discuss  the  many  other  points  made  for 
reversal.  It  is  insisted  by  counsel  for  appellees,  that  we 
should  not  consider  tho  errors  assigned,  because  the  original 
master's  report  is  incorporated  in  the  record  instead  of  a 
transcript  thereof,  and  authorities  are  cited  to  show  that 
this  can  not  be  done  even  by  stipulation  of  the  parties.  We 
think  the  objection  comes  too  late.  We  must  take  the 
record  as  we  find  it,  certified  by  the  proper  officer,  and  can 
not  know  judicially  that  the  original  of  the  master's  report 
is  incorporated  instead  of  a  transcript.  Had  the  matter 
been  brought  to  our  attention  before  a  joinder  in  error,  as 
by  a  motion  to  strike  from  the  files,  appellant  could  have 
suggested  a  diminution  of  the  record  and  obtained  leave  to 
supply  transcript.  But  the  cause  having  been  submitted  on 
the  record  certified  by  the  clerk,  appellees  ought  not  now 
be  permitted  to  avail  of  that  objection.  However,  this 
question  is  not  very  material,  as  we  decide  the  case  on  bill 
and  answer,  without  reference  to  the  master's  report,  and 
hence  even  if  the  objection  were  tenable  it  would  make  no 
difference  in  our  decision. 

As  to  the  complainants  who  were  not  tax  payers,  as  shown 
by  the  master's  report,  it  was  proper  to  dismiss  the  bill;  but 
as  to  appellant  and  the  other  complainants,  it  was  error  to 
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dissolve  the  injunction  and  dismiss  the  bill.  We  think  the 
court  should  have  made  the  injunction  perpetual  according 
to  the  prayer  of  the  bill. 

The  decree  will  be  reversed  and  the  causQ  remanded  with 
directions  to  the  Circuit  Court  to  enter  a  decree  in  accord- 
ance with  the  views  herein  expressed.  Decree  reversed 
with  directions. 


C.  &  N.  W.  Ry,  Co'  V.  Smith  &  Clark. 

1.  Common  Carrier— -If aj^  Limit  its  Liability  for  Damages  to  Stock 
to  Such  Injuries  as  Occur  While  upon  its  Own  Line  of  Road, — A  com- 
moa  carrier  may,  by  special  contract,  limit  its  liability  fo^  damages  to 
stock  to  such  mjuries  as  occur,  or  are  inflicted,  while  upon  its  own  line 
of  road. 

2.  Instructions— ^«  to  Gross  Negligence,  Where  None  is  Charged  or 
Proved,— It  is  improper  for  the  court  to  instruct  the  jury  as  to  what 
damages  they  may  assess  in  case  they  And  the  defendant  guilty  of  gross 
negligence,  where  there  is  no  proof  of  gross  negligence  and  the  declara^ 
tion  does  not  charge  it. 

8.  FrjlCTIce— Obtaining  Leave,  to  Amend,  Not  Equivalent  to  Doing 
so.  — Obtaining  leave  to  amend  is  not  equivalent  to  an  amendment,  and 
until  it  is  in  fact  made,  the  pleading  remains  the  same  as  if  no  leave 
had  been  given. 

Action  in  Case,  for  injuries  to  stock  while  in  transit  Trial  in  the  Cir- 
cuit Court  of  Boone  County;  the  Hon.  Charles  E.  Fuller,  Judge,  pre- 
siding. Verdict  and  judgment  for  plaintiff.  Appeal  by  defendant. 
Heard  in  this  court  at  the  December  term,  1898.  Reversed  and 
remanded.    Opinion  filed  April  11, 1899. 

Robert  W.  Wright,  attorney  for  appellant. 

William  L.  Pierce  and  Charles  Roach,  attorneys  for 
appellees. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  to  recover  damages  for 
injuries  inflicted  upon  eight  horses  and  the  killing  of 
anoth'er,  while  being  shipped  over  appellant's  railroad  jfrom 
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Belvidere  to  Chicago,  on  January  19,  1898.  There  was  a 
trial  by  jury,  who  returned  a  veixiict  in  favor  of  appellees 
for  1800.  .The  court  required  appellees  to  remit  $80  from 
the  verdict,  and  this  being  done,  a  motion  for  a  new  trial 
was  overruled  and  judgment  rendered  against  appellant  for 
$720  and  costs,  and  it  appeals  to  this  court. 

It  appears  from  the  evidence  that  the  animals  in  question 
were  part  of  a  shipment  of  eleven  horses,  transported  over 
appellant's  railroad,  in  an  Ames  Horse  Car,  from  Belvidere 
to  the  IFnion  Stock  Yards  in  Chicago.  Some  two  hours 
after  arriving  at  their  destination  it  was  discovered  that 
one  of  the  horses  was  killed  and  eight  of  the  others  were 
injured.  The  horses  were  shipped  under  a  special  contract 
in  writing,  signed  by  the  parties,  which  limited  appellant's 
liability  for  damages  to  such  injuries  only  as  were  inflicted 
while  they  were  upon  its  own  line  of  road.  The  contro- 
versy in  this  case  arises  upon  the  question  as  to  whether 
the  horses  were  injured  while  in  transit  over  appellant's 
road,  or  after  their  delivery  to  the  Union  Stock  Yards 
Company  in  Chicago. 

In  numerous  decisions  of  our  Supreme  Court,  unnecessary 
to  "be  cited  here,  it  has  been  held  that  a  common  carrier 
niay,  by  special  contract,  limit  its  liability  for  damages  to 
stock  to  such  injuries  as  occur,  or  are  inflicted,  while  upon 
its  own  line  of  road.  It  is  therefore  important  to  ascertain, 
if  possible,  where  the  horses  in  question  received  their  in- 
juries. That  the  horses  were  not  damaged  between  Belvi- 
dere and  Chicago  appears  by  the  testimony  of  Neely  Clark, 
one  of  the  appellees,  who  accompanied  the  horses  to  Chi- 
cago, riding  upon  the  same  train  on  a  stock  pass  issued  to 
him  by  appellant.  He  swears  that  after  the  train  arrived 
at  Laurel  street  in  Chicago,  he  went  into  the  horse  car, 
struck  a  match  and  inspected  the  horses,  and  they  were  then 
standing  up  eating,  and  all  right.  That  he  then  left  the 
car  and  walked  toward  the  Trars't  House,  and  while  doing 
so,  the  car  of  horses,  with  an  engine  attached,  passed  by  him, 
and  he  saw  the  car  "kicked  "  back  or  shoved  in  on  a  side 
-trac^  against  some  other  cars.     That  he  heard  a  '*  racket " 
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in  the  cars  but  did  not  investigate  to  see  what  the  trouble 
was,  nor  to  ascertain  if  anything  was  the  matter  with  the 
horses.  This  is  the  only  testimony  in  the  record  which  in 
any  way  attempts  to  fix  the  charge  of  negligence  upon 
appellant  It  can  not  be  claimed  it  was  unnecessary  to  set 
the  car  out  upon  the  side  track.  That  was  the  usual  course 
pursued  when  stock  was  delivered  to  the  Union  Stock  Yards 
Company;  the  only  question  is,  was  there  any  negligence  in 
thus  setting  out  the  car,  or  the  manner  in  which  it  was 
handled.  £ven  Clark  does  not  say  it  was  set  out  or  handled 
violently;  what  he  does  say  is  that  the  car  was  ^^  kicked  " 
back  against  some  other  cars  standing  on  the  track.  Evi- 
dently the  circumstances  made  no  particular  impression  on 
his  mind  at  the  time,  for  although  he  claims  to  have  heard 
a  '^  racket "  yet  he  did  not  deem  it  of  sufficient  importance 
to  require  any  investigation  on  his  part.  On  the  other 
hand,  if  the  weight  of  evidence  is  to  count  for  anything  in 
this  class  of  cases,  it  very  clearly  preponderates  in  favor  of 
the  proposition  that  the  car  was  not  ^^  kicked  "  back  at  all, 
but  was  set  out  upon  the  side  track  by  the  engine  attached 
thereto,  in  a  very  careful  and  proper  manner,  upon  a  different 
track  to  that  sworn  to  by  Clark,  and  that  the  engine  was 
not  uncoupled  therefrom  until  the  car  was  stopped.  A  num- 
ber of  witnesses  testify  to  these  facts  and  we  see  no  just 
reason  why  the  jury  should  utterly  disregard  their  testi- 
mony. While  the  jury  are  the  judges  of  the  credibility  of 
the  witnesses,  and  of  the  weight  to  be  given  to  their  testi- 
mony, yet  this  is  to  be  taken  in  a  reasonable  sense,  and  with 
the  limitation  that  they  may  not,  from  caprice  or  prejudice, 
wholly  disregard  the  number  of  witnesses  or  the  weight  of 
the  evidence. 

From  a  careful  examination  of  all  the  evidence  we  are 
forced  to  the  following  conclusions:  1.  That  the  horses 
were  uninjured  when  they  arrived  at  Laurel  street  in  the 
city  of  Chicago.  S.  That  a  clear  preponderance  of  the 
evidence  shows  the  car  to  have  been  set  out  upon  the  side 
track  in  a  careful  and  proper  manner  without  any  '^  kick-" 
ing  or  other  violent  handling.    3.  That  there  is  no  proof 
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appellant  in  any  manner  handled  the  car  or  had  anything 
to  do  with  it  after  it  was  thus  set  ont  upon  the  side  track, 
which  was  about  5:40  o'clock  in  the  morning.  At  about 
6:45  A.  M.  the  car  was  moved  by  the  Stock  Yards  Company 
to  the  ^'  chute  "  at  the  stock  yards,  where  it  arrived  about 
7:30  A.  M.,  and  then  it  was  first  discovered  that  the  horses 
were  injured.  What  may  have  happened  during  the  nearly 
two  hours  intervening  the  setting  out  of  the  car  and  its 
arrival  at  the  "chute "  we  can  not  tell,  but  there  is  no  evi- 
dence connecting  appellant  with  it  in  any  way.  4.  We 
think  the  allegations  of  negligence  chai^ged  in  the  declara- 
tion are  not  sustained  by  the  evidence  and  that  a  new  trial 
should  have  been  granted. 

Under  the  declaration  in  this  case  we  are  of  opinion  it 
was  improper  for  the  court  to  instruct  the  jury  as  to  what 
damages  they  might  assess  in  case  they  found  appellant 
guilty  of  gross  negligence.  There  certainly  was  no  proof 
of  gross  negligence  nor  did  the  declaration  charge  it. 
Appellees  asked  and  obtained  leave  to  amend  so  as  to 
charge  gross  negligence,  but  it  does  not  appear  the  amend- 
ment was  ever  in  fact  made.  Obtaining  leave  to  amend  is 
not  equivalent  to  an  amendment,  and  until  it  is  in  fact  made 
the  pleading  remains  the  same  as  if  no  leave  had  been 
given.  (Wis.  C.  R.  R.  Co.  v.  Wieczorek,  151  111.  579.)  But 
in  this  case  the  instructions  appear  to  have  done  no  harm. 
The  question  of  gross  negligence  was  only  important  as 
bearing  upon  the  right  of  appellant  to  limit  its  liability  for 
damages  to  the  valuation  of  the  horses  specified  in  the 
contract  as  $100  per  head,  and  the  jury  by  their  verdict  only 
allowed  that  amount. 

We  find  no  other  errors  in  the  instructions,  but  because 
we  hold  that  the  evidence  does  not  sustain  the  verdict,  the 
judgment  will  be  reversed  and  the  cause  remanded. 
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City  of  Dixon  y.  Robert  H.  Scott. 

1.  Witnesses— !77i«  Test  of  Interest— Inatmetions, — When  the  test  of 
interest  is  applied  in  an  instruction  it  should  extend  to  all  witnesses  who 
are  interested  either  as  parties,  agents  or  servants  of  the  parties  or 
otherwise. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Lee  County;  the  Hon.  James  S.  Baume,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff.  Appeal  hy  defendant.  Heard  in 
this  court  at  the  December  term,  1898.  Affirmed.  Mr.  Justice  Crab- 
tree,  dissenting.     Opinion  filed  April  11,  1899. 

H.  A.  Brck)K8,  H.  S.  Dixon  and  "Wm.  Baeob,  attorneys 
for  appellant. 

Morrison  &  Bethea,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

This  case  was  before  us  at  a  former  tenn.  We  refer  to 
our  opinion  reported  in  74  111.  App.  277,  for  a  statement  of 
the  facts  as  they  then  appeared.  After  the  cause  was 
remanded  it  was  again  tried  in  the  court  below,  and  plaintiff 
obtained  a  verdict  and  judgment  for  $1,650.  The  city  again 
appealed  to  this  court.  Afterward  plaintiff  died,  and 
Robert  Scott,  administrator  of  her  estate,  has  been  substi- 
tuted here  as  appellee. 

Upon  the  second  trial  plaintiff  offered  further  evidence 
and  made  a  stronger  case.  We  are  of  opinion  the  proof 
shows  the  city  had  both  constructive  and  actual  notice  that 
the  walk  was  out  of  repair,  and  for  a  sufficient  length  of 
time  before  the  injur\%  so  that  in  the  exercise  of  ordinary 
diligence  it  should  have  been  repaired;  that  Mrs.  Scott  was 
exercising  due  care  for  her  personal  safety,  and  was  injured 
because  of  the  defective  condition  of  the  walk,  and  has  a 
meritorious  cause  of  action.  We  would  be  better  satisfied 
if  the  verdict  were  for  a  less  amount,  for  we  still  think 
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some  of  the  symptoms  of  which  she  most  seriously  com- 
plained were  the  result  of  other  causes;  but  the  case  has 
now  been  passed  upon  by  two  juries  and  two  trial  judges, 
and  they  have  all  approved  substantially  the  same  sum  as 
a  proper  award  for  the  injury,  and  we  do  not  feel  dis- 
posed to  interfere  further  on  the  ground  the  damages  are 
excessive. 

Appellant  has  not  pointed  out  any  error  in  the  rulings  of 
the  court  upon  the  evidence.  The  court  refused  the  twelfth 
instruction  offered  by  defendant.  It  was  a  repetition  of 
given  instructions,  except  the  following  words :  "  Ordinary 
care  must  be  determined  by  the  consideration  of  all  the 
circumstances  in  the  case."  The  principle  thus  stated  was 
not,  in  distinct  terms,  embodied  in  any  given  instruction. 
Though  awkwardly  expressed,  we  think  it  might  well  have 
been  given;  but  the  duty  of  the  jury  to  determine  from  the 
evidence  whether  plaintiff  exercised  due  care  was  distinctly 
laid  down  in  the  given  instructions,  and  the  jury  were  told 
that  if  plaintiff  had  failed  to  prove  by  a  preponderance  of 
evidence  that  she  was  exercising  reasonable  care  just  before 
and  at  the  time  of  the  accident,  then  she  could  not  recover. 
•  We  are  of  opinion  the  proof  shows  she  was  exercising  due 
care,  and  that  if  the  twelfth  instruction  had  been  given,  a 
different  verdict  would  not  have  been  rendered,  and  the 
defendant  hais  not  been  harmed  by  its  refusal. 

Defendant's  twenty-first'instruction,  as  offered,  told  the 
jury  that  in  determining  the  credit  to  be  given  to  plaintiff's 
testimony,  it  was  their  duty  to  consider  her  interest  in  the 
result  of  the  suit.  The  court  so  modified  it  as  to  tell  the 
jury  that  in  such  case  they  were  authorized  to  consider  her 
interest.  It  was  proper  to  refuse  it  as  offered,  because  it 
singled  out  the  plaintiff,  whereas  the  same  test  was  prop- 
erly applicable  to  other  witnesses  who  testified  for  defend- 
ant, such  as  A.  C.  Bard  well,  an  attorney  who  tried  the  case 
for  the  city  the  first  time;  A.  J.  McDougall,  engineer  for 
the  electric  light  company  which  had  a  contract  with  the 
city  to  furnish  lights  for  the  streets  at  the  time  of  the 
injury;   James   McCarroll,   who   was  then   city   sidewalk 
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inspector;  C.  H.  Keyes,  who  was  an  alderman  and  chairman 
of  the  sidewalk  committee.  When  the  test  of  interest  is 
applied  in  an  instruction  it  ought  to  extend  to  all  witnesses 
who  are  interested,  either  as  parties,  agents  or  servants  of 
the  parties,  or  otherwise.  (Penn.  Co.  v.  Versten,  140  111.  637.) 
In  the  form  the  instruction  was  given  it  was  not  erroneous. 
We  are  of  opinion  that  the  objections  presented  in  argument 
to  the  rulings  of  the  court  upon  the  other  instructions  are 
not  well  founded.  The  court  gave  sixteen  instructions  for 
the  defendant,  and  the  jury  were  fully  and  strongly 
instructed  in  its  behalf. 
The  judgment  will  be  affirmed. 

Crabtbeb,  J.,  dissenting. 

Being  of  the  opinion  that  the  damages  are  excessive,  I 
dissent  from  the  conclusions  of  the  majority  of  the  court 
in  affirming  the  judgment. 


John  Looney  and  Frank  H.  Kelly  t.  The  People  of  the 

State  of  Illinois. 

1 ,  Conspiracy— Jlfw«<  be  by  at  Least  Tivo  Per«on«.— It  Is  not  necessary 
that  the  evidence  should  show  that  all  the  defendants  charged  in  an 
indictment  are  guilty  of  conspiracy;  it  is  sufficient  if  the  guilt  of  at  least 
two  is  shown. 

2.  Criminal  Procedure— TTie  Right  of  ElectiorL—WheTe  the  counts 
of  an  indictment  relate  to  the  same  transaction,  and  are  of  such  a  nature 
that  the  defendants  might  be  guilty  under  each  and  all  of  them,  they 
can  not  compel  the  prosecution  to  elect  under  which  counts  it  will  pro- 
ceed. 

8.  Same— W^n  t?ie  Right  of  Election  Exists,— The  right  to  compel 
an  election  arises  where  an  indictment  joins  charges  actually  distinct 
from  each  other  and  which  do  not  form  parts  of  one  and  the  same 
transaction. 

4.  Same— G^cneraZ  Verdicf.— Under  an  indictment  containing  differ* 
ent  counts,  some  good  and  some  bad,  a  general  verdict  of  guilty  will  be 
referred  to  the  good  counts. 

5.  Accompuces— Can  Not  Prosecute  for  the  People, —An  accomplice 
in  a  criminal  case  has  no  right  to  prosecute  the  State's  case.  He  has  a 
right  to  put  in  evidence  to  exonerate  himself,  or  lessen  the  degree  of  his 
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guilt,  and  to  confess  his  guilt,  but  he  has  no  right  to  introduce  new  and 
original  evidence  of  the  guilt  of  his  co-defendants  of  a  character  not 
competent,  except  as  offered  by  the  State. 

6.  Conviction— ITay  be  Shown  to  Affect  the  Credibility  of  a  Witness. 
— A  conviction  of  a  witness,  of  an  infamous  crime  may  be  shown  for 
the  purpose  of  discrediting  his  evidence. 

7.  WiTNBSS~«S/u>uZd  Assert  His  Own  Rights.— A  witness  may  de- 
cline to  answer  questions  touching  his  former  conviction  of  an  infamous 
offense.  Under  the  special  circumstances  of  the  case  the  court  should 
not  have  asserted  hia  rights  for  him. 

8.  Tbial  Judges— /mproper  Condtict  at  Trials.— The  law  concedes 
to  every  trial*  judge  a  wide  latitude  in  protecting  those  who  are  defense- 
less from  improper  proof,  or  from  assaults  by  opposing  counsel,  and 
also  in  putting  questions  which  will  bring  out  the  truth  upon  points 
not  rendered  sufficiently  clear  by  the  examination  of  counsel;  but  great 
care  should  be  taken  by  the  judge  to  exercise  this  power  only  when 
necessary,  and  then  in  such  a  way  as  not  to  indicate  any  bias  for  or 
against  either  party,  and  so  as  not  to  create  any  apprehension  in  the  mind 
of  either  party  or  of  counsel  that  the  court  is  taking  sides  before  the 
jury. 

9.  State — Its  Duty  Toward  Criminal  Defendants.  —It  is  the  duty  of 
the  State  to  treat  the  defendants  in  a  criminal  case  fairly. 

10.  Evidence — Acts  of  an  Indicted  Defendant, — On  the  trial  of 
several  persons  for  conspiracy  to  defraud  a  city  in  constructing  a  drain 
the  evidence  of  the  acts  of  a  defendant  who  iospected  the  work  as  the 
representative  of  the  city,  though  indicted,  is  competent.  The  court  can 
not  assume  before  verdict  that  he  was  in  fact  either  a  conspirator  or 
incompetent 

11.  Same— Of  the  Qtiality  of  Materials.— In  a  trial  on  a  charge  of 
conspiracy  to  defraud  a  city  in  constructing  a  public  walk,  evidence 
showing  that  the  quality  of  the  materials  used  in  the  walk  was  equal 
to  that  called  for  by  the  contract  is  competent  on  the  question  of  the 
intent  to  defraud. 

12.  Impeachment— TFA«rc  a  Witness  Has  Made  Different  Statements 
Before  the  Grand  Jury. — Where  an  effort  is  made  to  impeach  a  witness 
by  proving  that  he  has  made  statements  before  the  grand  jury  different 
from  his  testimony  at  the  trial,  the  procedure  is  the  same  as  that  to  be 
followed  when  it  is  sought  to  contradict  him  by  his  statements  made 
anywhere  else. 

13.  Discretion— Abuse  of,  in  Re-opening  a  Case.— Where. &  witness 
testifies  to  a  criminating  transaction  and  fixes  the  date,  and  the  defendant 
establishes  an  alibis  it  is  not  proper  to  allow  such  witness,  after  the  argu- 
ments are  begun,  to  fix  a  different  date  to  such  transaction  without 
some  showing  to  justify  the  introduction  of  such  testimony. 

Indletment  for  a  Conspiracy.— Trial  in  the  Circuit  Court  of  Rock 
Island  County;  verdict  and  judgment  of  guilty;  error  by  defendants. 
Heard  in  this  court  at  the  December  terna^  1808.  Reversed  and 
remanded.    Opinion  filed  April  11,  1899. 
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J.  T.  K  ESN  WORTHY,  attpmey  for  plaintiffs  in  error. 

Chas.  J.  Seakle,  State's  attorney  in  and  for  Rock  Island 
county,  for  the  People;  Sweeney  &  Walkeb,  of  counsel. 

Mr.  PREsmiNa  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Matthias  Schnell,  John  Mulhern,  William  Nevins,  John 
Looney,  Frank  H.  Kelly,  Thomas  Cox,  Henry  Lahiff,  Daniel 
Drost,  Henry  G.  Paddock,  Martin  Frick  and  Spencer  Mat- 
tison,  were  indicted  in  the  court  below  for  a  conspiracy  lo 
defraud  the  city  of  Rock  Island  in  the  construction  of  the 
Twenty-fourth  street  storm  drain.  On  a  motion  to  quash, 
it  was  claimed  that  the  indictment  was  defective  in  its  man- 
ner of  charging  Mattison.  The  State's  attorney  entered  a 
nolle  prosequi  as  to  Paddock,  Frick  and  Mattison.  It  is 
argued  this  was  improper,  being  an  attempt  to  amend  the 
indictment.  This  objection  seems  to  rest  upon  the  claim 
that  a  conspiracy  must  be  proved  between  all  the  persons 
charged  or  it  is  not  the  conspiracy  alleged.  We  under- 
stand the  law  to  be  that  it  is  not  necessarv  the  evidence 
shall  show  all  the  defendants  guilty  of  conspiracy  if  the 
guilt  of  at  least  two  is  proven.  2  McLain's  Criminal  Law, 
Sec.  981;  Moore's  Criminal  Law,  Sec.  663;  3  Greenleaf  on 
Evidence,  Sec.  97. 

The  motion  to  quash  was  properly  overruled.  Defend- 
ants pleaded  not  guilty.  Looney  and  Kelly  moved  the 
court  to  compel  the  State  to  elect  under  which  counts  it 
would  proceed,  claiming  the  first  and  second  counts  were 
under  section  46  of  the  criminal  code,  the  third  at  common 
law  and  the  remaining  six  under  section  46a,  and  that  these 
were  different  offenses  and  could  not  be  joined  in  one 
indictment.  We  think  this  classification  not  entirely  cor- 
rect, but  the  nine  counts  relate  to  the  same  transaction  and 
are  of  such  a  nature  defendants  might  be  guilty  under  each 
and  all.  The  right  to  compel  an  election  arises  where  an 
indictment  joins  charges  actually  distinct  from  each  other 
and  which  do  not  form  parts  of  one  and  the  same  transac- 
tion.   (Ochs  V.  The  People,  124  111.  399;  Herman  v.  The 
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People,  131  111.  594;  George  v.  The  People,  167  111.  447.) 
The  motion  to  compel  the  people  to  elect  was  properly 
denied.  Most  of  the  counts  are  certainly  good.  The  jury 
rendered  a  general  verdict  of  guilty,  and  it  will  be  referred 
to  the  good  counts.  (Hiner  v.  The  People,  34  111.  297;  Ochs 
V.  The  People,  supra.)  The  jury  fined  Schnell,  Nevins  and 
Looney  each  $2,000;  Kelly  $1,500;  Drost  $100;  Cox  and 
Lahiff  each  $50,  and  Mulhern  $1.  After  motions  for  a 
new  trial  and  in  arrest  were  denied,  judgment  was  entered 
against  Looney  and  Kelly,  and  they  prosecute  this  writ  of 
error  therefrom. 

Under  a  proper  ordinance  the  city  of  Rock  Island  adver- 
tised for  bids  to  construct  said  storm  drain.  Mulhern  bid 
$12,169.45,  was  awarded  the  job,  executed  a  written  con- 
tract, and  gave  bond  for  its  performance.  Schnell  was  a 
surety.  After  the  work  had  progressed  a  time  Mulhern 
was  financially  unable  to  go  on.  An  arrangement  was 
made  between  Mulhern  and  his  sureties  and  the  city  by 
which  Mulhern  assigned  his  contract  to  Schnell,  and  the 
latter  built  the  drain.  Kevins  was  superintendent  for  both 
contractors.  Paddock  was  the  engineer  who  made  the  sur- 
vey, drew  the  plans  and  specifications  and  inspected  a  small 
part  of  the  work.  He  had  another  engagement  in  Moline, 
and  the  city  made  Frick  inspector  of  this  work.  Looney 
and  Kelly  were  practicing  lawyers  and  in  partnership. 
They  were  attorneys  for  Schnell  by  the  year.  They  also 
acted  as  attorneys  for  Mulhern.  They  drew  his  bid  and 
bond  and  the  assignment  to  Schnell.  They  furnished  a 
certified  check  for  $500  to  be  deposited  with  Mulhern's  bid. 
They  twice  paid  the  pay  roll  with  Schnell's  funds.  They 
acted  and  advised  generally  for  said  contractors.  They 
were  several  times  upon  the  work.  When  any  matter  arose 
of  difficulty  or  controversy  concerning  the  work  their  office 
was  the  headquarters  where  the  parties  met.  A  committee 
of  the  council  reported  the  storm  drain  Had  not  been  com- 
pleted according  to  contract,  but  was  defective.  Looney 
And  Kelly,  for  SchnelJ,  applied  to  the  council  for  a  hearing 
of  the  matter,  obtained  it,  appeared  and  examined  witnesses 
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as  to  the  character  of  the  job,  the  qualities  of  different 
cements,  etc.,  and  made  an  argument  to  the  council  urging 
it  to  accept  the  work. 

The  storm  drain  was  built  of  brick.  The  contract  required 
hard  burned  brick.  It  is  claimed  inferior  and  soft  brick 
were  used.  The  contract  required  the  use  of  a  cement  mor- 
tar made  of  one  part  Portland  cement  and  two  parts  sand. 
It  is  claimed  that  in  a  large  part  of  the  work,  especially 
that  remote  from  public  observation,  Milwaukee  cement 
was  used,  sometimes  wholly  and  sometimes  mixed  with 
Portland,  and  that  Milwaukee  cement  was  very  inferior  to 
Portland  and  much  cheaper.  The  contract  required  the  use 
of  concrete  for  a  back  filling  around  and  under  the  storm 
drain.  It  is  claimed  common  dirt,  sand  and  loose  stones 
were  used  instead  of  concrete. 

The  prosecution  claimed  Mulhem  had  neither  the  means, 
knowledge  or  ability  to  take  such  a  contract;  that  he  was 
but  a  figure  head,  and  that  from  the  time  his  bid  was  pre- 
pared there  was  a  conspiracy  between  the  defendants  to 
build  an  inferior  drain  of  cheap  material  and  get  the  con- 
tract price;  and  that  Looney  and  Kelly  were  financially, 
but  secretly,  interested  in  the  contract.  The  proof  shows 
the  drain  was  not  built  according  to  contract;  that  Schnell 
secretly  substituted  Milwaukee  for  Portland  cement,  and 
used  other  materials  different  from  the  contract.  It  may 
be  assumed  for  this  case  that  it  was  proved  that  Milwaukee 
cement  was  inferior  to  Portland  cement,  and  much  cheaper; 
that  other  materials  used  were  inferior  to  those  required; 
that  the  city  would  have  been  defrauded  if  it  had  accepted 
and  paid  for  the  work;  and  that  Schnell  and  Nevins  were 
guilty  of  conspiring  to  defraud  the  city  as  charged. 

But  Looney  and  Kelly  had  no  apparent  personal  connec- 
tion with  the  actual  construction  of  the  drain.  They  had 
no  practical  or  expert  knowledge  of  the  relative  values  of 
different  cements.  Very  many  of  their  acts  are  capable  of 
the  apparently  reasonable  explanation  that  they  were  just 
what  they  openly  appeared  to  be — attorneys  for  the  men 
who  bid  for  and  got  the  contract  and  did  the  work.    Looney 
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and  Kelly  had  a  right  to  be  attorneys  for  these  men,  to  draw 
the  bid  and  the  bond,  and  advise  them  in  legal  matters,  and 
to  apply  to  the  council  for  them,  examine  witnesses  there 
and  make  an  argument.  It  was  not  improper  or  unusual 
that  their  office  should  be  headquarters  for  their  clients, 
where  parties  could  meet  and  discuss  difficulties  and  make 
arrangements  as  exigencies  arose  requiring  conference. 
These  acts  do  not  lead  to  any  necessary  conclusion  of  partic- 
ipation in  a  conspiracy  to  defraud,  even  if  their  clients  had 
formed  and  were  executing  a  guilty  purpose  of  that  kind. 
They  were  comparatively  young  practitioners  and  likely  to 
give  more  time  and  attention  to  the  business  of  their  clients 
than  older  lawyers  would  have  the  inclination  or  time  to  do. 
True,  their  position  as  attorneys  for  the  contractors 'may 
have  been  a  mere  subterfuge,  and  they  may  have  been 
engaged  in  a  scheme  to  rob  the  city,  and  share  the  spoils. 
But  the  natural  explanation  of  much  of  their  conduct  is 
consistent  with  their  innocence  of  crime,  and  the  State  had 
the  burden  of*  overcoming  that  explanation  and  clearly 
demonstrating  that  they  wer^  conspirators  and  not  merely 
attorneys. 

We  are  of  opinion  the  conviction  of  Looney  and  Kelly 
rests  chiefly  upon  the  testimony  of  LahifF,  Cox  and  Ken- 
nedy. They  testified  to  acts  and  conversations  of  Looney 
and  Kelly  which  strongly  tended  to  show  the  latter  had  a 
pecuniary  interest  in  the  contract,  had  a  guilty  knowledge 
of  the  deception  being  practiced  upon  the  city,  and  took 
part  in  the  effort  to  perpetrate  the  fraud.  There  was  very 
little  proof  of  that  kind  against  them  outside  the  testimony 
of  those  three  witnesse?.  Looney  and  Kelly  either  denied 
or  sought  to  explain  all  the  testimony  tending  to  show  their 
guilt.  They  claim  that  as  to  said  three  witnesses  they  did 
not  have  a  fair  trial. 

Lahiff  and  Cox  were  witnesses  before  the  grand  jury,  so 
that  the  State's  attorney  was  advised  of  what  they  knew. 
They  were  included  in  this  indictment  and  pleaded  not 
guilty,  but  no  counsel  appeared  for  them.  They  had  pre- 
viously been  working  upon  a  dwelling  house  Looney  was 
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erecting,  but  had  a  difficulty  with  him  about  their  pay. 
Lahiff  testified  that  when  this  difiSculty  arose  he  and  Cox 
then  decided  to  be  witnesses^  in  this  case.  I^hitf  sued 
Looney,  and  that  suit  was  pending  when  this  suit  was  tried, 
and  LahifTs  attorneys  in  that  case  against  Looney  assisted 
the  State's  attorney  in  the  prosecution  of  this  case.  The 
proof  showed  that  during  the  trial  of  this  case  Lahiff  and 
Cox  were  frequently  at  the  office  of  said  attorneys.  The 
State  did  not  put  Lahiff  and  Cox  upon  the  stand,  but  closed 
the  case  for  the  people  without  their  very  damaging  evi- 
dence against  Looney  and  Kelly.  The  case  submitted  by 
the  State  in  chief  against  Looney  and  Kelly  was  certainly  a 
weak  one.  After  Looney  and  Kelly  had  put  in  sub- 
stantially all  their  evidence,  and  had  themselves  testified 
fully  in  answer  to  the  case  the  State  had  presented  against 
them,  Lahiff  took  the  stand  and  handed  the  Staters  attorney 
a  written  statement  of  what  he  knew  about  the  case.  The 
State's  attorney  then  announced  in  the  presence  of  the  jury 
that  no  inducements  had  been  held  out  to  Lahiff  and  Cox, 
nor  any  promise  of  clemency  by  the  State,  and  that  if  they 
took  the  stand  they  did  so  voluntarily  and  without  any  un- 
derstanding whatever  with  the  State,  and  that  for  weeks  if 
not  months  said  defendants  had  desired  to  talk  with  him, 
but  he  had  refused.  Ko  exception  was  saved  to  this  state- 
ment, but  it  is  a  part  of  the  history  of  the  case.  It  shows 
the  State's  attorney  knew  they  were  about  to  give  evidence 
favorable  to  the  State,  for  a  defendant  usually  takes  the 
stand  to  establish  his  innocence,  and  unless  the  State's 
attorney  had  known  otherwise  in  this  case  he  would  not 
have  said  what  he  did.  The  remarks  of  the  State's  attorney 
were  improper  and  contained  matter  which  could  lawfully 
be  shown  the  jury  only  by  testimony  from  the  witness 
stand,  under  oath  and  subject  to  cross-examination.  Its 
natural  effect  would  be  to  prepare  the  minds  of  the  jury  for 
a  favorable  reception  of  the  testimony  of  Lahiff  and  Cox. 

We  may  say  generally  of  the  testimony  of  Lahiff  and 
Cox  that  it  does  not  seem  to  have  been  addressed  to  their 
pwn  defense,  or  to  denying  any  testimony  which  had  been 
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introduced  against  them.  They  sought  to  show  the  guilt 
of  Looney  and  Kelly,  and  their  own  intimate  connection 
therewith  at  the  later  stages  of  the  alleged  conspiracy. 
Their  testimony  occasionally  touched  other  defendants,  but 
was  specially  aimed  at  Looney  and  Kelly.  The  State's 
attorney,  in  cross-examining  them,  did  not  seek  to  discredit 
their  evidence  or  test  its  truth,  but  to  fortifv  it  and  make 
it  appear  to  the  jury  stronger  and  more  credible.  In  the 
character  of  cross-examiner  the  State's  attorney  put  leading 
questions  to  them,  tending  to  support  their  stor}^  which  no 
one  would  have  been  permitted  to  put  in  a  direct  examina- 
tion. In  the  matters  hereinafter  stated  concerning  Lahiff 
and  Cox,  and  the  witnesses  to  reputation,  exceptions  to  the 
rulings  of  the  court  were  duly  preserved  by  defendants, 
save  in  two  or  three  instances. 

Lahiff  and  Cox  were  permitted,  over  objection,  to  detail 
conversations  they  severally  had  with  persons  not  defend- 
ants, and  to  narrate  what  those  persons  said,  and  this  as  to 
conversations  not  proved  by  the  State,  and  in  matters  cal- 
culated to  harm  Looney  and  Kelly.  Wq  think  this  was 
error.  The  State,  while  proving  its  case  in  chief,  after 
introducing  evidence  tending  to  show  a  conspiracy,  and  that 
Lahiff  and  Cox  were  members  of  it,  might  have  called  those 
persons  as  witnesses  against  Lahiff  and  Cox  and  proved 
these  conversations  as  tending  to  establish  the  criminality 
of  Lahiff  and  Cox.  But  the  State  had  closed  its  case  and 
had  no  right  at  that  late  period  in  the  trial  to  put  in  a  new 
and  much  more  serious  case  against  Looney  and  Kelly. 
Lahiff  and  Cox  had  no  right  to  prosecute  the  State's  case. 
They  had  a  right  to  put  in  evidence  which  would  exon- 
erate themselves  or  lessen  the  degree  of  their  guilt,  and 
had  a  right  to  confess  their  guilt.  But  we  are  of  opinion 
they  had  no  right  to  introduce  new  and  original  evidence 
of  the  guilt  of  their  co  defendants  of  a  character  not  com- 
petent unless  offered  by  the  SUite.  Even  if  Lahiff  and  Cox 
had  a  right  to  prove  Looney  and  Kelly  asked  them  to  see 
these  parties  and  give  them  certain  directions,  they  certainly 
ought  not  to  have  been  permitted  to  testify  what  such  per- 
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sons  said  that  was  harmful  to  Looney  and  Kelly.  Lahiff 
testified  that  in  a  conversation  between  Kelly  and  Brown, 
the  latter  was  made  to  believe  that  a  certain  paper  he  was 
asked  to  sign  would  throw  no  reflection  upon  Kennedy. 
The  court  overruled  an  objection  by  Looney  and  Kelly  to 
this  testimony.  The  witness  should  have  been  allowed  to 
state  only  what  was  said.  His  inference  and  conclusion 
was  improper,  and  the  question  whether  Kelly  did  deceive 
Brown  by  this  paper  was  important. 

On  cross-examination  of  Lahiff,  the  attorney  for  Looney 
and  Kelly  asked  him  whether,  in  1872,  he  was  convicted  of 
larceny.  The  court  interposed  the  objection  that  the  ques- 
tion was  incompetent  and  sustained  the  objection.  Said 
attorney  then  asked  Lahiff  if  he  had  not  been  convicted  in 
1884  of  an  assault  with  intent  to  rob;  if  he  had  not  been 
in  the  penitentiary;  what  he  was  doing  there,  and  how  long 
he  was  there.  After  each  of  these  questions  the  court  told 
the  witness  he  need  not  answer,  and  he  did  not.  It  is 
claimed  it  was  the  duty  of  the  trial  judge  to  protect  Lahiff. 
We  do  not  concur,  under  the  circumstances  of  this  case. 
The  record  shows  the  State's  attorney  announced  that 
Lahiff  and  Cox  had  declined  counsel.  No  one  contradicted 
that  statement,  and  we  assume  it  was  true.  Lahiff's  own 
lawyers  were  engaged  in  prosecuting.  He  was  seeking  to 
establish  the  guilt  of  Looney  and  Kelly.  According  to  his 
own  testimony  he  was  doing  this,  not  from  any  pangs  of 
conscience,  but  because  he  had  a  difficulty  with  Looney 
about  pay  for  work  done  by  Cox  and  himself  on  Looney's 
house.  The  State  had  no  right  to  object  to  these  questions, 
for  the  State's  attorney  had  denied  that  Lahiff  was  a  wit- 
ness for  the  State  when  that  formal  objection  was  made. 
The  first  of  said  questions  related  to  a  conviction  for 
larceny,  which  is  an  infamous  crime  (Criminal  Code,  Div. 
2,  Sec.  7;  Bartholomew  v.  The  People,  104  111.  HOI),  and 
such  conviction  may  be  proved  to  discredit  a  witness. 
(Criminal  Code,  Div.  13,  Sec.  6.)  The  only  tenable  objection 
was  that,  in  a  criminal  case,  such  proof  is  to  be  made  by 
the  record.    The  substance  of  the  evidence  sought  to  be 
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elicited  was  clearly  competent  and  material,  and  the  objec- 
tion was  purely  technical.  It  was  a  proper  question  unless 
Lahiff  or  his  counsel  saw  fit  to  object.  By  thus  interposing 
to  protect  Lahiff  when  he  did  not  ask  help  and  had  refused 
counsel,  the  court  was  screening  him  from  the  effect  of  a 
cross-examination  by  the  defendants,  at  whom  his  testi- 
mony was  aimed,  and  was  therefore  not  merely  helping 
Lahiff  but  also  acting  against  and  harming  Looney  and 
Kelly,  who,  though  they  had  counsel,  were  powerless 
against  the  court.  We  think,  under  all  the  circumstances, 
the  court  should  not  have  interposed  this  technical  objec- 
tion, but  should  have  let  the  truth  come  out,  unless  Lahiff, 
who  had  refused  counsel,  was  able  to  make  the  objection 
for  himself. 

Counsel  for  Looney  and  Kelly  asked  Lahiff  if  he  did  not 
tell  John  Blake  that  it  was  at  the  suggestion  of  his  attor- 
neys who  were  assisting  the  State's  attorney  that  he  did 
not  employ  counsel  to  defend  him  in  this  case,  and  that 
they  had  promised  him  if  he  would  employ  no  counsel  they 
would  protect  him  in  this  trial.  He  denied  that  he  so 
stated  to  Blake.  The  court  then  intervened  for  Lahiff,  stated 
he  was  entitled  to  have  his  attention  called  to  the  time, 
place  and  language,  and  ordered  the  answer  stricken  out. 
The  court  was  again  acting,  not  only  for  Lahiff,  but  against 
Looney  and  Kelly.  No  objection  had  been  made  to  the 
question  and  the  witness  had  answered  it,  and  the  court 
should  not  have  deprived  Looney  and  Kelly  of  the  benefit 
of  that  answer.  Counsel  for  Looney  and  Kelly  asked  Lahiff 
if  he  had  not  signed  a  paper  containing  a  statement  at  vari- 
ance with  his  testimony  in  chief.  The  court  objected, 
argued  the  point  with  counsel  for  Looney  and  Kelly,  and 
sustained  the  objection.  The  trial  judge  struck  out  all  of 
a  long  cross-examination  of  Lahiff  by  counsel  for  Looney 
and  Kelly  upon  a  subject  germane  to  the  direct  examina- 
tion. There  were  parts  of  this  cross-examination  that  may 
have  been  subject  to  objection  if  a  proper  objection  had 
been  interposed  when  the  questions  were  put,  and  perhaps 
were  subject  to  be  stricken  out  on  motion,  if  Lahiff's 
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counsel  had  taken  such  action ;  but  other  parts  of  said  cross- 
examination  were  entirely  competent,  and  there  was  no 
objection  and  no  motion  before  the  court.  After  the  court 
had  stricken  out  LahifTs  answer  about  Blake,  as  above 
stated,  the  State's  attorney  on  the  second  cross-examination 
of  LahiflP,  wjis  allowed  by  the  court,  over  the  objection  of 
counsel  for  Looney  and  Kelly,  to  obtain  from  Lahiff  two 
conversations  he  had  with  Blake,  in  which  Blake  urged 
him  to  stick  by  the  other  defendants  and  to  go  and  see 
Ken  worthy,  the  attorney  for  Looney  and  Kell}'.  The  State 
had  not  called  Blake  or  proved  these  conversations  in  chief, 
and  it  had  no  right  to  them  then. 

Cox  then  took  the  stand  in  his  own  behalf.  The  purpose 
of  Lahiff  and  Cox  to  testify,  because  angry  at  Looney  about 
pay  for  the  building,  had  then  been  fully  developed.  The 
court  addressed  Cox  in  the  presence  of  the  jury,  telling  him. 
among  other  things,  that  a  failure  to  testify  should  not  prej- 
udice him  in  the  eyes  of  the  jury  and  the  court,  thus 
preparing  the  jury  to  look  with  favor  upon  his  voluntary 
testimony  against^Looney  and  Kelly.  The  court  took  about 
the  same  part  in  the  case  while  Cox  was  on  the  stand  as 
while  LahiflF  was  testifying.  Cox  was  allowed,  over  the 
objection  of  counsel  for  Looney  and  Kelly,  to  state  things 
that  had  been  said  to  him  by  several  people,  not  defendants, 
prejudicial  to  Looney  and  Kelly.  Cox  detailed  attempts 
he  had  made  at  the  request  of  Looney  to  get  Brown  to 
chan<;e  a  ^worn  statement  made  to  the  city  authorities 
about  the  cement  and  to  swear  to  a  different  statement,  the 
inference  being  plainly  suggested  that  the  first  statement 
was  true  and  that  the  second  was  false  and  to  be  purchased 
and  paid  for  by  Kelly.  On  cross-examination  counsel  for 
Looney  and  Kelly  asked  him  if  he  was  willing  to  attempt 
subornation  of  perjury  for  Looney,  and  if  he  was  willing  to 
go  into  into  a  scheme  with  Looney  to  get  Brown  to  testify 
falsely.  After  each  of  these  questions  the  court  interposed 
and  declared  the  question  improper,  and  refused  to  permit 
it  to  be  answered.  We  hold  this  was  proper  cross-exami- 
nation. 


Second  District — December  Term,  1898.  381 

Looney  v.  The  People. 

I  -■  — 

LabifiF  then  called  witnesses  to  prove  his  general  reputa- 
tion for  honesty,  etc.  He  was  unable  to  frame  proper 
questions  for  the  first  witness.  The  court  instructed  him, 
and  finally  conducted  the  examination  in  chief.  After. 
.  cross-etamination,  counsel  for  Looney  and  Kelly  moved  to 
exclude  the  testimony.  The  court  re-exfl,mined  the  witness, 
in  order  to  make  the  testimony  competent,  and  then  over- 
ruled the  motion.  The  court  conducted  the  direct  exami- 
nation of  the  second  and  third  witnesses  upon  reputation. 
When  the  court  began  the  direct  examination  of  the  fourth, 
counsel  for  Looney  and  Kelly  objected  to  the  court  putting 
in  this  testimony,  and  the  court  overruled  it  on  the  ground 
Lahiff  was  without  counsel.  Counsel  for  Looney  and  Kelly 
insisted  that  if  Lahiff  needed  counsel  it  was  the  duty  of 
the  court  to  appoint  counsel  for  him.  This  was  overruled. 
The  court  examined  in  chief  the  fifth  witness  upon  reputa- 
tion, over  repeated  objections.  Objections  were  interposed 
to  the  frame  of  the  court's  questions,  and  these  objections 
were  overruled.  It  was,  at  least,  a  debatable  question 
whether  some  of  these  interrogatories  should  not  have 
been  modified.  The  objection  was  interposed  that  Lahiff 
had  not  shown  any  liability  to  employ  counsel,  and  that  it 
was  not  within  the  province  of  the  court  to  act  both  as 
counsel  and  judge.  The  judge  then  ruled  he  was  examin- 
ing the  witness  for  the  due  expedition  of  business.  The 
court  let  Lahiff  attempt  the  sixth  witness,  but  after  unsuc- 
cessful instructions  by  the  judge,  the  latter  again  resumed 
the  direct  examination.  Like  scenes  occurred  at  the  direct 
examination  of  the  seventh  witness  as  to  Lahiff's  reputa- 
tion. During  Lahiff's  efforts  to  examine  some  of  these 
witnesses  the  court  suggested  to  him  questions  to  ask  which 
he  had  omitted.  As  before  stated,  in  all  but  two  or  three 
of  the  matters  hereinabove  stated,  exceptions  were  duly 
preserved  to  the  rulings  of  the  court  and  to  the  course 
pursued  by  the  judge.  This  testimony  to  Lahiff's  general 
reputation  was,  no  doubt,  competent  to  aid  in  securing  a 
light  punishment,  although  he  did  not  claim  to  be  innocent. 
But  its  most  important  effect  in  this  case  was  liable  to  be  to 
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incline  the  jury  to  consider  the  evidence  of  Lahiff  against 
Looney  and  Kelly  worthy  of  belief.  While  it  was  addressed 
to  the  honesty  of  Lahiff,  yet  the  establishment  of  that  was 
calculated  to  carry  with  it  a  belief  in  his  truth. 

The  matters  concerning  Lahiff  and  Cox  and  the  witnesses 
to  Lahiff^s  reputation  occupied  considerable  time  before  the 
jury,  for  their  history  covers  175  typewritten  pages  in  the 
record.  During  all  that  time  the  trial  judge  put  himself  in 
the  position  before  the  jury  of  acting  for  lahiff  and  Cox; 
he  frequently  intervened  for  them,  advised  them,  objected 
for  them,  ruled  upon  his  own  objections,  examined  Uhiff's 
witnesses,  and  ruled  upon  the  objections  to  his  own  ques- 
tions ;  and  this  was  not  done  to  protect  Lahiff  and  Cox 
from  the  State's  attorney;  but  it  assisted  Lahiff  and  Cox  to 
convict  Looney  and  Kelly;  for  the  testimony  so  put  in  was 
the  most  material  evidence  against  Looney  and  Kelly,  with- 
out which,  in  our  judgment,  it  is  not  likely  they  would  have 
been  convicted.  The  jury  could  not  fail  to  be  impressed 
that  the  court  was  on  the  side  of  Lahiff  and  Cox  and 
against  Looney  and  Kelly.  It  was  not  possible  the  trial 
judge  could  rule  fairly  and  impartially  upon  a  line  of  ques- 
tions framed  by  himself.  It  is  obvious  counsel  for  Looney 
and  Kelly  could  not  feel  the  same  freedom  to  object  to 
such  questions  and  to  argue  the  objections  that  they  would 
^  questions  framed  by  Lahiff  and  Cox  or  counsel  for  them. 
They  were  forced  to  let  the  court  go  on  without  interrup- 
tion or  objection,  or  be  put  before  the  jury  in  an  attitude  of 
hostility  to  the  court.  Looney  and  Kelly  were  just  as  much 
entitled  to  the  protection  of  the  court  as  Lahiff  and  Cox. 
The  circumstances  did  not  specially  call  for  the  court  to 
assist  Lahiff  and  Cox.  We  have  already  referred  to  the 
proof  of  the  motive  which  induced  them  to  testify.  Several 
of  the  witnesses  to  Lahiff's  reputation  admitted,  on  cross- 
examination,  that  they  had  heard  he  had  served  in  the  peni- 
tentiary. Cox  admitted  he  had  fought  seven  or  eight  prize 
fights,  and  followed  that  as  an  occupation  for  a  time. 

We  concede  to  every  trial  judge  a  wide  latitude  in  pro* 
tecting  those  who  are  defenseless  from  improper  proof  and 
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from  assaults  by  opposing  counsel,  and  also  in  putting 
questions  which  will  bnng  out  the  truth  upon  points  not 
rendered  sufficiently  clear  by  the  examination  of  counsel; 
but  great  care  should  be  taken  to  exercise  this  power  only 
when  necessary,  and  then  in  such  a  way  as  not  to  indicate 
any  bias  of  the  court  for  or  against  either  party,  and  so  as  not 
to  create  any  apprehension  in  the  mind  of  either  party,  or  of 
counsel,  that  the  court  is  taking  sides  before  the  jury.  The 
subject  is  fully  discussed,  and  the  power  of  the  court  and  the 
limitations  thereon  stated  in  Dunn  v.  The  People,  172  111. 
586,  and  page  595  of  that  opinion  is  fairly  applicable  to 
this  case.  The  case  against  Looney  and  Kelly  was  planned 
with  great  art  by  some  one.  Though  Lahiif  and  Cox  had 
testified  before  the  grand  jury  they  were  not  put  on  the 
stand  by  the  people  at  the  trial.  Looney  and  Kelly  were 
allowed  to  complete  their  defense  to  the  weak  case  the 
State  had  made  against  them.  Then  Lahiff  and  Cox  took 
the  stand  after  the  State's  attorney  had  assured  the  court 
and  jury  they  were  not  actuated  by  any  motives  of  self- 
serving,  thus  preparing  the  minds  of  the  jury  to  believe 
them.  They  were  unable  to  distinguish  what  was  compe- 
tent testimony,  without  legal  assistance,  and  the  court  felt 
bound  to  help  them,  and  they  put  in  the  evidence  upon 
which  the  conviction  of  Looney  and  Kelly  must  have  been 
based.  The  trial  judge  was  thus  drawn  into  a  position  be- 
fore the  jury  apparently  antagonistic  to  Looney  and  Kelly, 
and  no  doubt  without  realizing  at  the  outset  how  far  he 
would  ^become  involved  against  them  as  the  trial  proceeded. 
When  the  jury  are  in  doubt  the  attitude  of  the  court  often 
controls  them.  The  State's  attorney  obtained  the  right  to 
cross  examine  Lahitf  and  Cox,  and  used  it  to  bolster  up  * 
their  testimonv,  and  not  to  scrutinize  it  or  test  its  truth. 
This  testimony,  coming  after  Looney  and  Kelly  had  put  in 
their  defense  and  had  testified,  necessarily  had  a  great 
effect  upon  the  jury — a  much  greater  effect  than  if  Lahiff 
and  Cox  had  been  put  upon  the  stand  by  the  State  at  the 
trial  as  ordinary  witnesses  for  the  prosecution.  Then  the 
witnesses  to  Lahiff's  reputation  were  called  to  strengthen 
the  case — a  class  of  testimony  the  people  could  not  have 
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put  in.  We  can  not  believe  Lahiflf  and  Cox  were  equal  to 
planning  this  strategy.  If  it  was  planned  by  any  one  con- 
nected witli  the  prosecution  it  was  highly  improper,  for  it 
is  the  duty  of  the  State  to  treat  the  defendants  in  a  crim- 
inal case  fairly.  If  it  was  planned  by  some  one  not  openly 
connected  with  the  case  on  either  side,  its  effect  upon 
Looney  and  Kelly  was  equally  unfair  and  disastrous.  It 
does  not  meet  our  approval.  Lahiff  and  Cox  should  have 
been  restricted  to  proof  bearing  upon  their  own  guilt  or  in- 
nocence. 

The  court  refused  to  let  the  defendants  prove  Frick's  in- 
spection and  approval  of  the  work  as  it  proceeded.  Frick 
was  inspector  of  the  work  as  the  representative  of  the  city. 
Though  he  was  indicted,  yet  the  court  could  not  assume 
before  verdict  that  he  was  in  fact  either  a  conspirator  or 
incompetent.  We  think  this  evidence  should  have  gone  to 
the  jury.  If  it  turned  out  that  he  was  a  conspirator  or  had 
corruptly  abandoned  the  city's  interests,  or  was  incompe- 
tent, very  likely  the  evidence  of  his  inspection  and  approval 
would  have  very  little  or  no  weight  with  the  jury.  On  the 
other  hand,  if  it  turned  out  that  he  was  not  a  conspirator 
and  not  incompetent,  this  evidence  would  have  had  weight 
with  the  jury.  The  mayor  also  did  various  things  for  the 
citv  in  connection  with  this  contract  which  the  court 
refused  to  permit  to  be  proved,  where  we  think  the  defend- 
ants were  entitled  to  the  proof,  as  he  was  the  representa- 
tive of  the  city. 

Certain  questions  put  by  the  defendants  to  their  witnesses 
touching  the  comparative  merits  of  Milwaukee  and  Port- 
land cement  were  leading  and  suggestive,  and  for  that  rea- 
son the  court  did  not  err  in  sustaining  objections  to  them. 
But  we  think  the  court  did  unduly  restrict  defendants  in 
other  efforts  they  made  to  prove  the  qualities  and  value  of 
Milwaukee  cement,  as  compared  with  Portland  cement,  for 
the  uses  to  which  cement  was  here  put.  It  is  true  the  con- 
tract was  to  use  Portland  cement,  and  if  the  contractor  used 
Milwaukee  cement  he  committed  a  breach  of  the  contract; 
but  this  is  not  a  suit  for  breach  of  contract.  One  material 
question  is  whether  the  parties  intend  to  defraud  the  city. 
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and  upon  that  question  the  merits  of  Milwaukee  cement 
were  material.  If  it  was  just  as  good  and  as  useful  to  the 
city  as  Portland  cement  that  fact  would  have  a  strong  bear- 
ing upon  the  question  of  intent.  True,  the  people  had  intro- 
duced evidence  making  a  strong  case  that  Milwaukee  cement 
was  very  inferior  to  Portland  cement,  but  the  defense  had 
a  right  to  try  to  overcome  that  proof. 

Looney  and  Kelly,  by  several  motions  at  different  stages 
of  the  trial,  sought  to  obtain  possession  of  the  minutes  of 
the  testimony  given  by  Lahiff  and  Cox  before  the  grand 
jury.  The  court  denied  their  applications,  and  properly  so. 
(Cannon  v.  The  People,  141  111.  270.)  They  also  placed  upon 
the  stand  Blakemore,  a  stenographer,  and  proved  by  him 
that  he  took  the  evidence  of  Lahiff  and  Cox  before  the  grand 
jury;  that  he  had  the  stenographic  notes  in  his  hand,  and  that 
they  were  correct;  and  then  asked  him  whether  Lahiff  made 
a  certain  statement  before  the  grand  jury.  An  objection 
was  sustained  to  this  testimony.  The  abstract  does  not 
show  that  this  precise  question  was  put  to  Lahiff  when  upon 
the  stand.  The  objection  was  therefore  properly  sustained. 
They  then  asked  Blakemore  to  reproduce  before  the  jury  all 
the  testimony  of  Lahiff  before  the  grand  jury  in  relation  to 
Kelly's  giving  or  offering  Brown  money.'  An  objection  to 
this  question  was  properly  sustained.  Where  an  effort  is 
made  to  impeach  a  witness  by  proving  that  he  has  made 
statements  before  the  grand  jury  different  from  his  testi- 
mony at  the  trial,  the  procedure  is  the  same  as  that  to  be 
followed  when  it  is  sought  to  contradict  him  by  his  state- 
ments made  anywhere  else.  The  witness  sought  to  be 
impeached  must  first  be  asked  if  he  did  at  the  time  and 
place  named  make  a  certain  statement.  Unless  he  admits 
it,  any  person  who  heard  that  statement  may  be  called  and 
asked  if  at  that  time  and  place  said  witness  made  that  state- 
ment. Beyond  that  the  impeaching  }>arty  has  no  right  to 
go.  The  abstract  does  not  show  that  Looney  and  Kelly  pro- 
ceeded in  that  manner  here.  Therefore  the  ruling  of  the 
court  was  correct. 

The  people  proved  that  Looney  and  Kelly  furnished  their 
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certified  check  for  $500  to  be  deposited  with  Mulhern's  bid. 
This  tended  to  show  they  had  a  financial  interest  in  the  con- 
tract. Looney  testified  he  did  this  at  the  request  of  his 
client,  Schnell,  who  became  Mulhern's  surety.  Looney  and 
Kelly  then  sought  to  show  they  had  done  this  for  Schnell 
before,  and  that  it  was  customary  for  those  who  bid  for 
Rock  Island  City  contracts  to  deposit  some  other  check  than 
their  own.  The  court  sustained  objections  to  this  testimony. 
This  proof  had  a  tendency  to  weaken  or  overcome  the  force 
of  the  fact  that  they  furnished  this  check,  and  should  have 
'been  admitted  under  the  circumstances  of  this  case. 

The  State  proved  by  the  witness,  Kennedy,  a  conversation 
with  Looney  and  Kelly  on  January  16th,  in  which  Looney 
told  him  they  were  to  share  in  the  profits  upon  this  con- 
tract. Looney  and  Kelly  each  testified  they  never  so  stated 
to  Kennedy,  and  they  also  proved  that  at  that  date  they 
were  together  in  a  hospital  in  Chicago,  where  a  serious  sur- 
gical operation  had  been  performed  upon  Looney  on  Jann- 
ury  11th,  thus  establishing  a  complete  ailihi  as  to  the  time  and 
place  fixed  by  Kennedy.  The  proof  of  this  alibi  was  made 
with  considerable  detail,  and  the  State  made  no  attempt  to 
refute  it  upon  rebuttal.  But  after  the  evidence  was  closed, 
and  all  arguments  for  defendants  were  completed,  and  the 
State's  attorney  was  partly  through  the  closing  argument, 
the  State,  over  the  objections  and  protests  of  Looney  and 
Kelly,  was  allowed  to  ask  Kennedy  the  date  of  that  conver- 
sation, and  he  fixed  an  entirely  different  date — when  Looney 
and  Kelly  were  in  Rock  Island.  No  facts  were  proven  to 
show  why  the  State  did  not  call  Kennedy  upon  this  subject 
in  rebuttal  before  the  proofs  were  closed.  The  trial  had 
lasted  nearly  a  month,  and  it  is  manifest  Looney  and  Kelly 
could  not  then  meet  this  change  of  front.  •  There  were  facts 
from  which  the  State  could  argue  to  the  jury  Kennedy 
must  have  been  mistaken  in  the  date  he  had  fixed,  but  on 
the  other  band  his  testimon}^  may  have  been  false.  At  that 
closing  hour  of  the  trial  there  was  no  showing  which  justi- 
fied the  introduction  of  this  testimony. 

The  judgment  is  reversed  and  the  cause  remanded  for  a 
new  trial. 
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People  ex  rel.  Wilson  r.  James  A.  Bose^  Seeretary  of 

State. 

1.  Mandamus— WAere  the  Right  Smtght  to  he  Enforced  Has  Become 
a  Mere  Abstract  Right— Couria  In  exercising  jurisdiction  in  mandamoB 
will  not  award  the  peremptory  writ  where  the  right  sought  to  be  enforced 
is  or  has  become  a  mere  abstract  right,  the  enforcement  of  which  by- 
reason  of  some  change  of  circumstances  since  the  commencement  of  the 
suit  can  be  of  no  substantial  or  practical  benefit  to  the  petitioner. 

PetitioB  for  Mandainns.— Trial  in  the  Circuit  Court  of  Winnebago 
County;  the  Hon.  James  C.  Garver,  Judge,  presiding.  Hearing  and 
decree  against  relator  for  costs;  appeal  by  relator.  Heard  in  this  court 
at  the  December  term,  1898.  Appeal  dismissed.  Opinion  filed  January 
10,  1899. 

J.  C.  Setster  and  D.  W.  Baxter,  attorneys  for  appellant 
Edward  C.  Aiken,  Attornej'  General,  for  appellee. 

Mr.  Justice  Hiobee  delivered  the  opinion  of  the  court. 

This  was  a  petition  for  mandamus  brought  at  the  relation 
of  James  P.  Wilson  against  James  A.  Rose,  Secretary  of 
State,  to  compel  him  to  certify  the  name  of  the  relator  to 
the  clerks  of  the  County  Courts  of  Ogle  and  Winnebago'' 
Counties,  as  an  independent  candidate  for  the  ofl9ce  of  repre- 
sentative in  the  General  Assembly  for  the  Tenth  Senatorial 
District  in  the  State  of  Illinois,  at  the  election  then  to  be 
held  on  the  8th  day  of  November,  1898. 

The  petition  was  presented  at  the  October  term,  1898,  of 
the  Circuit  Court  of  Winnebago  County,  an  answer  filed 
thereto  and  a  hearing  had,  by  consent  of  the  parties,  Octo- 
ber 31, 1898,  at  which  time  the  prayer  of  the  petition  was 
denied  and  judgment  entered  against  the  relator  for  costs. 
In  this  court,  to  which  an  appeal  was  taken  by  the  relator, 
the  appellee  has  entered  a  motion,  supported  by  his  affidavit, 
to  dismiss  the  appeal,  assigning  as  a  reason  therefor,  that 
since  the  filing  of  said  petition  the  writ  of  mandamus,  owing 
to  the  occurrence  of  the  election  on  November  8,  1898,  can 
be  of  no  substantial  or  practical  benefit  to  the  relator. 
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'*  It  is  a  well  recognized  principle  that  courts  in  exercising 
their  jurisdiction  in  mandamus  will  ^not  award  the  peremp- 
tory writ  where  the  right  sought  to  be  enforced  is  or  has 
become  a  mere  abstract  right,  the  enforcement  of  which  by 
reason  of  some  change  of  circumstances  since  the  commence- 
ment of  the  suit  can  be  of  no  substantial  or  practical  benefit 
to  the  petitioner."  Gormley  v.  Day,  114  111.  185;  Christman 
V.  Peck,  90  111.  150;  Cutcomp  v.  Utt,  Mayor,  etc.,  60  la.  156. 

It  is  clear  that  if  this  case  should  be  reversed  and  remanded 
with  instructions  to  the  court  below  to  award  the  writ,  no 
real  benefit  could  accrue  to  the  relator,  and  for  all  prac- 
tical purposes  it  would  be  impossible  for  appellee  to  comply 
with  the  order  of  the  court.  The  day  of  the  election  at 
which  the  relator  sought  to  become  a  candidate  to  be  voted 
for  having  passed,  the  purpose  for  which  his  petition  was 
filed  could  not  be  accomplished,  and  therefore  no  reason  now 
exists  for  considering  the  case  upon  the  merits,  and  the  mo- 
tion to  dismiss  the  appeal  must  be  sustained. 

It  is  suggested,  however,  by  appellant,  that  this  case  should 
be  heard  upon  the  merits  to  determine  the  question  of  cost^. 
It  is  possible  that  if,  in  a  case  of  this  character,  the  ap))eal 
should  be  perfected  before  the  happening  of  the  event  which 
makes  it  impossible  for  the  appellant  to  obtain  the  relief 
sought,  the  court  would  proceed  to  consider  the  ca«e  upon 
the  merits  to  determine  which  party  should  pay  the  costs. 
No  such  condition  exists  here,  however,  as  in  this  case  the 
appeal  was  not  (perfected  until  eight  days  after  the  holding 
of  the  election,  at  which  time  the  relator  knew  that  no  order 
which  could  be  entered  by  this  court  could  avail  him  in  his 
attempt  to  get  his  name  on  the  ticket  at  that  election. 
Should  this  case,  after  a  hearing  upon  the  merits,  be  reversed 
and  remanded,  the  court  below  would,  under  present  condi- 
tions, have  to  dismiss  the  petition  with  costs  against  the 
relator. 

The  motion  will  therefore  be  sustained  and  the  appeal 
dismissed. 
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Catholic  Order  of  Foresters  ?•  Barbara  Fitz. 

1.  Verdicts — Where  Different  Ones  Appear  in  the  Record. — Where  a 
jury  returned  into  court  with  their  verdict  and  upon  its  being  handed  to 
the  presiding  judge  he  read  it  aloud  to  the  jury  and  inquired  of  them  if 
it  was  their  verdict,  to  which  the  several  members  of  the  jury  responded 
in  the  affirmative,  such  verdict  will  prevail  and  must  govern,  even 
against  any  other  verdict  which  the  clerk  may  have  copied  into  the 
record. 

2.  Same —  Who  Can  Not  Complain  that  it  is  Too  Small, — When  a  Jury 
fails  to  compute  interest  on  the  amount  of  damages  found  by  them  and 
consequently  returns  a  verdict  for  too  small  an  amount,  it  is  a  matter  of 
which  the  party  against  whom  the  verdict  is  rendered  can  not  complain. 

Assampsit,  upon  an  endowment  certificate.  Trial  in  the  Circuit 
Court  of  Will  County;  the  Hon.  Dorrance  Dibbll,  Judge,  presiding. 
Verdict  and  judgment  for  p]ainti£F;  appeal  by  defendant  Heard  in 
this  court  at  the  December  term,  1808.  Afi^med.  Opinion  filed  April 
11,  1899. 

E.  S.  CuMHiNGS  and  E.  Meers,  attorneys  for  appellant. 

The  verdict  of  the  jary  mast  be  definite  and  certain,  and 
when  it  is  not  definite  and  certain,  and  when  it  does  not 
contain  data  from  which  it  can  be  made  definite  and  certain, 
it  is  no  verdict.  Fries  v.  Mack,  33  Ohio  St.  52;  Mays  y. 
Lewis,  4:  Tex.  38. 

So,  a  verdict  for  the  recovery  of  money  must  be  certain 
as  to  the  amount.  Watson  v.  Damon,  54  Cal.  278;  Fry- 
berger  v.  Carney,  26  Minn.  84. 

And  a  verdict  is  too  indefinite  when  the  date  from  which 
to  compute  interest  is  not  given:  Fries  v.  Mack,  33  Ohio 
St.  52. 

The  court  can  not  look  beyond  the  verdict  and  the  plead- 
ings and  into  the  evidence  to  amend  the  verdict.  Smith  v. 
Tucker,  25  Tex.  594;  Fries  v.  Mack,  33  Ohio  St.  52. 

The  verdict  entered  of  record  in  the  court  is  the  only 
proper  verdict,  and  an  Appellate  Court  can  ascertain  the 
finding  of  the  jury  from  the  recorded  verdict  and  from 
that  alone.  Lambert  v.  Borden,  10  111.  App.  648;  Wells  v. 
Ipperson,  48  III.  App.  580;  Jemison  v.  Chicago  Contract 
Construction  Co.,  64  111.  App.  436. 
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The  verdict  which  is  recorded  will  stand.  Martin  v. 
Morelock,  32  111.  485. 

The  form  of  the  verdict,  as  recorded,  mast  govern. 
Leftwich  v.  Day,  32  Minn.  512;  10  Bacon's  Abridgment, 
306.  The  form  of  the  verdict,  as  recorded,  must  govern  in 
case  of  any  discrepancy  between  it  and  the  verdict  which 
the  jury  actually  returned  into  court.  2  Thompson  on 
Trials,  Sec.  2635.' 

Cowing  &  Yoqno,  attorneys  for  appellee. 

A  verdict  delivered  in  open  court  is  the  only  verdict. 
Griffin  v.  Lamed,  111  111.  432;  Mexican  Amole  Soap  Co.  v. 
Clarke,  72  111.  App.  655. 

In  the  case  at  bar,  the  verdict  delivered  in  open-  court  is 
definite  and  certain,  and  is  a  good  verdict  on  which  to  base 
the  judgment. 

When  there  is  a  discrepancy  between  the  record  and  the 
bill  of  exceptions,  the  bill  of  exceptions  will  be  taken  as 
true. 

The  verdict  in  this  case  certified  by  the  bill  of  exceptions 
as  being  delivered  in  open  court,  is  good  in  form  and  sub- 
stance, and  if  it  is  inconsistent  with  the  verdict  recorded 
by  the  clerk,  will  stand  in  place  of  the  latter.  Westphal 
V.  Sipe,  62  111.  App.  Ill;  Hirth  v.  Lynch,  96  111.  409. 

Mb.  Justice  Crabtreb  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  to  recover  the  amount 
alleged  to  be  due  appellee  upon  a  certain  endowment  cer- 
tificate dated  September  3,  1891,  issued  by  appellant  to 
Michael  Fitz,  the  deceased  husband  of  appellee,  in  and 
by  which  certificate  appellant  bound  itself  to  pay  appellee 
$1,000  upon  satisfactory  evidence  of  the  death  of  said 
Michael  Fitz  and  upon  the  surrender  of  such  certificate,  pro- 
vided the  same  should  not  have  been  surrendered  by  him 
and  another  certificate  issued  at  his  request,  in  accordance 
with  the  laws  of  the  order,  and  upon  condition  that  said 
Michael  Fitz  should  comply  with  all  the  laws,  rules  and  reg- 
ulations governing  the  order  or  that  might  thereafter  be 
enacted  by  the  high  court  of  the  Catholic  Order  of  Foresters. 
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The  declaration  contained  the  common  counts  and  two 
special  counts,  setting  out  the  certificate  in  substance,  aver- 
ring the  death  of  Michael  Fitz  on  April  3, 1896,  and  that 
during  his  lifetime  said  Michael  kept  and  performed  every 
obligation  by  him  to  be  kept  and  performed  under  said  cer- 
tificate and  the  laws  of  the  order,  and  that  since  his  death, 
appellee  has  kept  and  performed  all  things  necessary  to  be 
kept  and  performed  by  her;  that  she  is  the  same  Barbara 
Fitz  named  in  said  certificate,  and  that  by  reason  of  the 
death  of  said  deceased,  appellant  is  indebted  to  her  in  the 
sum  of  $1,000. 

Appellant  pleaded  the  general  issue,  and  the  cause  was 
tried  by  a  jury.  The  defense  relied  upon  in  the  court  below 
was  that  the  deceased,  at  the  time  of  his  death,  was  not  a 
member  of  the  order  in  good  standing,  according  to  the 
laws  of  the  order.  The  evidence  bearing  upon  this  ques- 
tion was  conflicting,  and  without  discussing  it  in  detail  we 
content  ourselves  by  holding  that  the  defense  arising  upon 
this  contention  of  appellant,  was  fairly  submitted  to  the 
jury,  and  they  having  found  in  favor  of  appellee,  we  see  no 
good  reason  for  holding  they  were  not  warranted  in  so  find- 
ing from  the  evidence. 

It  is  urged  as  ground  for  reversal,  that  the  verdict 
returned  by  the  jury  was  uncertain  and  insufficient  to  war- 
rant the  court  in  entering  judgment  thereon.  The  verdict 
as  entered  by  the  clerk  in  the  record  is  as  follows : 

"  We,  the  jury,  find  the  issues  herein  joined,  for  plaintiflf, 
and  assess  her  damages  at  the  sum  of  $1,000,  with  interest 
at  five  per  cent  from  the  date  of  the  defendant's  refusal  to 

fray  said  certificate,  after  paying  all  dues  and  assessments 
rom  November  18,  1 894,  to  the  time  of  his  (M.  Fitz)  death." 

It  appears,  however,  from  the  bill  of  exceptions,  that  when 
the  jury  returned  into  court  with  their  verdict,  the  pre- 
siding judge,  when  the  verdict  was  handed  to  him,  read  it 
aloud  to  the  jury  as  follows :  "  We,  the  jury,  find  the  issues 
herein  joined  for  the  plaintijff  and  assess  her  damages  at 
the  sum  of  $1,000,"  and  the  CQurt»thereupon  inquired  of  the 
jury  if  they  all  so  said,  and  if  this  was  their  verdict,  to  which 
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the  several  members  of  the  jury  responded  in  the  affirma- 
tive. 

Whereupon  the  court  discharged  the  jury  from  the  case. 

It  is  clear,  therefore,  that  the  verdict  returned  by  the  jury, 
which  was  read  aloud  and  assented  to  by  them  in  open 
court,  was  a  plain  verdict  for  a  simple  sum  of  one  thousand 
dollars.  This  state  of  facts  fully  appears  from  the  bill  of 
exceptions,  which  we  think  must  govern,  even  against  any 
other  verdict  which  the  clerk  may  have  copied  into  the  rec- 
ord. (Griffin  V.  Larned,  111  111.  432;  Mexican  Amole  Soap 
Co.  V.  Clark,  72  111.  App.  655.)  This  was  the  verdict  accepted 
and  acted  upon  by  the  court,  and  no  doubt-  can  be  enter- 
tained as  to  its  legal  sufficiency  to  warrant  the  court  in 
entering  judgment  thereon. 

If  the  verdict  was  not  read  properly  the  loss  falls  on 
appellee,  because  under  all  the  evidence,  if  she  was  entitled 
to  recover  at  all,  the  verdict  should  have  been  large  enough 
to  cover  interest,  less  a  trifling  sum  for  unpaid  assessments. 
Appellant  finally  and  definitely  refused  payment  November 
10,  1896,  and  appellee  was  entitled  to  interest  at  five  per 
cent  on  $1,000  from  that  date  until  the  rendition  of  the  ver- 
dict, a  period  of  one  year  and  five  months,  and  which  would 
have  amounted  to  a  trifle  over  $70,  while  the  only  assess- 
ment proven  to  have  been  unpaid  by  deceased  after  No- 
vember 18, 18U4,  was  ninety  cents;  so  that  the  failure  of  the 
jury  to  make  the  computation  referred  to  in  the  verdict 
signed  by  them,  resulted  in  a  loss  of  over  sixty-nine  dollars 
to  appellee,  and  to  the  benefit  of  appellant,  and  as  to  that 
matter  we  think  it  has  no  cause  of  complaint. 

No  reversible  error  appearing  in  the  record,  the  judgment 
will  be  affirmed. 

Mr.  Presiding  Justice  Dibkll,  having  tried  this  cause  in 
the  court  below,  takes  no  part  in  this  court. 
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1.  Railroads — Engines  Emitting  Fire, — Where  a  fire  is  not  set  on 
the  right  of  way  and  the  proof  shows  that  at  the  time  of  passing  the  place 
where  it  occurred  the  engine  in  question  was  in  good  order,  and  was 
equipped  with  one  of  the  hest  and  most  approved  appliances  in  use  for 
arresting  sparks  and  preventing  the  e8cai)e  of  fire,  in  good  repair,  the 
engine  in  charge  of  a  competent  and  skillful  engineer  and  carefully 
managed,  our  courts  have  uniformly  held  there  can  be  no  recovery  of 
damages. 

Action  in  Case. — Loss  of  property  by  fire.  Trial  in  the  Circuit  Court 
of  Kankakee  County;  the  Hon.  John  Small,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court 
at  the  December  term,  1898.  Reversed  and  remanded.  Opinion  filed 
Apiil  11,  1899. 

W.  R.  HcNTER,  attorney  for  appellant. 

It  is  not  enough  to  show  simply  that  the  engine  threw 
fire  out  of  the  smokestack,  but  the  plaintiff  must  show  by 
a  preponderance  of  the  evidence  that  such  fire  communi- 
cated with  the  property  and  destroyed  it.  S.  &  C.  Stat.,  Ch. 
114,  par.  123. 

Notwithstanding  the  statute  approved  March  29,  1869, 
the  plaintiff  was  not  absolved  from  the  exercise  of  ordinary 
care  for  the  safety  of  his  property,  and  contributory  negli- 
gence of  appellee  would  defeat  a  recovery  by  hira.  C.  &  N. 
W.  Ry.  V.  Carpenter,  45  111.  App.  294,  and  authorities  there 
cited. 

Appellee  having  collected  a  large  quantity  of  dry  hay, 
hauling  some  of  it  a  distance  of  two  miles  from  the  track, 
within  325  feet  of  the  railroad,  must  be  held  to  assume  some 
of  the  hazards.  American  Strawboard  Co.  v.  O.  &  A.  Ry. 
Co.,  75  111.  App.  420;  C.  &  A.  R.  R.  Co.  v.  Pennell,  94  111. 
448;  T.,  P.  &  W.  v.  Larmon,  67  111.  68;  T.,  P.  &  W.  v.  Max- 
field,  72  111.  95. 

Where  the  action  is  founded  on  negligence  of  any  degree, 
contributory  negligence  is  a  defense.  Louisville,  N.  A.  &  C. 
By.  V.  Wurl,  62  111.  App.  381. 
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Paddock  &  CooPKRand  E.  P.  Hakney,  attorneys  for  appel- 
lee, contended  that  the  fire  having  been  set  by  engine  of 
defendant  a  prima  facie  case  of  negligence  appeared.  L.  E. 
&  W.  V.  Ilelmerick,  29  111.  App.  270;  Wabash  R  R.  Co.  v. 
Smith,  42  111.  App.  627;  C.  &  A.  R.  R.  Co.  v.  Quaintance, 
68  111.  389;  C.  &  A.  R.  R.  Co.  v.  Pennell,  110  111.  435;  Louis- 
ville,  etc.,  R.  R.  Oo.  v.  Spencer,  149  111.  97. 

It  is  not  negligence  of  the  owner  of  property  to  use  his 
property  as  if  no  railroad  were  there.  Sec.  123,  Chap.  114, 
Starr  &  Curtis;  L.  E.  &  W.  v.  Kirts,  29  111.  App.  176;  L.  E. 
&  W.  V.  Middlecoflf,  160  111.  27. 

The  above  rule  applies  as  well  to  conditions  arising  after 
the  building  of  the  road  as  before.  C,  C,  C.  &  St.  L.  v. 
Stephens,  74  111.  App.  686. 

Owner  need  not  keep  the  land  adjoining  a  railroad  free 
from  combustible  material.  C,  C,  C.  &  St.  L.  v.  Stephens, 
173  111.  430. 

A  company  owning  a  railroad  track  is  liable  for  the  neg- 
ligent operation  of  trains  operated  by  another  company. 
Chicago,  etc.,  v.  Meech,  163  111.  305;  Wis.  Cen.  v.  Ross,  142 
111.  9;  Penn.  Co.  v.  Ellett,  132  111.  654. 

Mr.  Justice  Hiobee  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  brought  by  appellee  for 
damages  occasioned  to  him  through  the  loss  of  certain  hay, 
by  fire,  alleged  to  have  been  set  by  sparks  escaping  from  an 
engine  passing  on  appellant's  railroad  track. 

The  proof  shows  the  hay  was  stored  in  a  barn  located  on 
the  west  side  of  the  right  of  way,  some  326  feet  from  the 
center  of  the  railroad  track,  which  at  that  place  runs  north- 
east and  southwest.  At  the  time  of  the  fire  a  strong  wind 
was  blowing  from  the  northeast  by  east.  There  was  no 
direct  evidence  of  the  manner  in  which  the  hay  caught  fire. 
When  it  was  first  seen,  some  hay  which  had  been  dropped 
on  the  east  side  of  the  barn  was  burning.  There  was  no 
evidence  of  fire  on  the  right  of  way,  and  no  traces  of 
fire  between  the  right  of  way  and  the  immediate  vicin- 
ity of  the  barn.  It  was  insisted,  however,  by  appellee, 
the  fire  was  caused  by  sparks  from  a  passing  engine,  and  in 
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support  of  that  position,  he  introduced  evidence  tending  to 
show  that  an  engine  attached  to  a  freight  train  which  passed 
the  place  in  question,  going  in  a  northeasterly  direction, 
shortly  before  the  fire  was  discovered,  was  running  at  some- 
thing more  than  the  usual  rate  of  speed  and  was  emitting 
sparks  at  that  point,  and  also  at  points  some  eighty  rods  south 
and  two  or  three  miles  north. 

On  the  other  hand  appellant  introduced  evidenfce  to  the 
effect  that  the  railroad  track  had  no  perceptible  grade  within 
two  miles  of  the  place  where  the  fire  occurred  and  that  the 
engine  at  that  point  was  not  laboring;  that  there  was  a 
dwelling  house  located  some  seventy-five  to  one  hundred  feet 
northeast  of  the  barn  where  the  hay  was  stored,  and  at  the 
time  of  the  fire  the  members  of  the  family  living  therein 
virere  engaged  in  preparing  supper  upon  a  stove  burning 
soft  coal. 

Appellant  introduced  as  witnesses  employes  who  swore 
the  engine  in  question  was  in  first-class  condition;  was 
equipped  with  an  extension  front  spark  arrester;  that  this 
appliance  for  arresting  sparks  is  adopted  by  all  the  standard 
railroads  in  the  country,  and  is  one  of  the  best  in  use;  that 
the  spark  arrester  in  the  engine  in  question  was  examined 
by  the  foreman  of  the  appellant,  on  the  day  before  and  the 
day  after  the  fird  occurred  and  on  both  occasions  was  found 
to  be  in  good  condition;  that  it  was  examined  by  the  engineer 
in  charge  of  the  engine  on  his  way  south  before  the  fire  and 
afterward  on  his  return  to  Chicago,  and  found  to  be  all 
right;  that  said  engineer  was  a  competent,  careful  and  skillful 
man;  that  the  fireman  was  a  skillful  fireman  and  the  engine 
was  properly  handled  while  passing  the  premises  in  question. 
The  jury  found  for  the  appellee,  assessing  his  damages  at 
$1,200,  and  judgment  was  entered  upon  the  verdict  for 
that  amount. 

We  find  no  material  error  in  the  giving  or  refusing  of  in- 
structions in  this  case. 

There  is  very  little  controversy  as  to  the  facts  in  the  case 
and  the  only  question  for  us  to  decide  is,  whether  the  evi- 
dence was  sufficient  to  sustain  the  verdict. 

Waiving  all  other  questions,  the  proof  in  our  opinion 
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shows  that  at  the  time  of  passing  the  place  where  the  fire 
occurred,  the  engine  in  question  was  in  good  order  and  was 
equipped  with  one  of  the  best  and  most  approved  appliances 
in  use,  for  arresting  sparks  and  preventing  the  escape  of  fire; 
that  such  appliance  was  in  good  repair;  that  the  engine  was 
in  charge  of  a  competent  and  skillful  engineer  and  was  at 
the  time  carefully  managed. 

Under  such  circumstances  our  courts  have  uniformly  held 
there  can  be  no  recovery  of  damages.  C.  &  A.  K.  R.  Co.  v. 
Quaintance,  58  111.  389;  C.  &  E.  I.  R.  R.  Co.  v.  Goyette,  133 
111.  21;  I.,  B.  &  W:  Ry.  Co.  v.  Craig,  U  111.  App.  407. 

The  court  therefore  erred  in  not  sustaining  the  motion  for 
a  new  trial,  and  the  judgment  must  be  reversed  and  the  cause 
remanded  for  another  trial. 


George  Brown^  Adm'r^  t.  Elizabeth  Walker. 

1.  Married  WovEN—Right  of  the  Wife  to  Recover  for  Board  Fur- 
nitthed,  etc.— A  wife  can  not-  recover  for  board  furnished  to  one  living 
in  the  family  of  which  her  husband  was  the  head,  in  the  absence  of  any 
evidence  of  a  contract  therefor  by  the  wife,  with  the  consent  of  her  hus- 
band. 

2.  Same — Wife* 8  EamingB—Boarders, — The  general^ rule  is  that  the 
right  to  receive  and  recover  moneys  due  from  boarders,  is  in  the  hus- 
band, and  that  the  wife  has  no  legal  demand  therefor,  though  her  per- 
sonal services  and  labor  as  housekeeper  contributed  to  the  creation  of 
the  indebtedness  due  for  such  board  and  lodging. 

Claim  in  Probate.~Trial  in  the  Circuit  Court  of  DeKalb  County,  on 
appeal  from  the  County  Court;  the  Hon.  Oeorqb  W.  Brown,  Judge, 
presiding.  Verdict  and  judgment  for  claimant;  appeal  by  defendant. 
Heard  in  this  court  at  the  December  term,  1898.  Reversed  and  re- 
manded.   Opinion  filed  April  11,  1899. 

J.  B.  Stephens,  attorney  for  appellant. 

The  right  to  receive  and  recover  moneys  due  from 
boarders  and  lodgers  in  the  family  is  in  t^e  husband. 
Parker  v.  Parker,  52  111.  App.  333;  Flynn  v.  Gardner,  3  111. 
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App.  253;  Cunningham  v.  llanney,  12  111.  App.  437;  Stout 
V.  Ellison,  15  111.  App.  222. 

While  the  wife  may  recover  in  her  own  right  for  keep- 
ing boarders  in  husband^s  family,  she  can  only  do  so  upon 
proof  that  her  husband  has  consented  to  her  doing  so,  and 
such  boarders  know  of  such  consent  and  have  agreed  to 
pay  her  therefor.  Mason  v.  Dunbar,  43  Mich.  407;  Parker 
V.  Parker,  52  111.  App.  333;  Switzer  v.  Kee,  48  111.  App. 
375;  Same  v.  Same,  146  111.  577;  Barnes  v.  Moore,  86  Mich. 
585. 

The  common  law  rule  is  that  a  wife's  earnings  belonof  to 
the  husbs^nd  while  they  are  living  together  as  man  and  wife, 
and  such  earnings  are  subject  to  the  husband's  debts,  and 
this  rule  is  only  abrogated  by  the  consent  of  the  husband 
coupled  with  an  Jlgreement  with  the  debtor  to  pay  the 
wife.  Mason  v.  Dunbar,  43  Mich.  407;  Parker  v.  Parker, 
52  111.  App.  330. 

A  wife  can  not  recover  for  board  furnished  except  upon 
proof  that  her  husband  did  not  furnish  such  board.  Stamp 
V.  Franklin,  35  N.  Y.  (S.  R.)  828;  12  K  Y.  Sup.  391. 

The  presumption  of  law  being  that  the  husband  is  the 
head  of  the  family,  the  wife  may  make  contracts  and  settle- 
ments with  boarders  and  collect  the  pay  therefor,  and  yet 
all  this  would  not  prove  any  separate  property  in  the  wife 
for  which  she  could  maintain  an  action  in  her  own  name. 
Flynn  v.  Gardner,  3  111.  App.  254;  Rice  v.  Sayles,  23  111. 
App.  189;  Parker  v.  Parker,  52  111.  App.  333. 

The  presumption  of  law  is  that  if  the  husband  and  wife 
are  living  together,  the  husband  is  the  head  of  the  family; 
that  the  expenses  are  borne  by  him,  and  that  he  is  entitled 
to  recover  the  profits  of  boarders  kept  in  the  family,  and 
that  his  wife,  in  making  boarding  contracts  and  settling 
samie  with  boarders,  and  receiving  money  therefor,  acts 
only  as  the  agent  of  her  husband.  Flynn  v.  Gardner,  3  111. 
App.  254. 

JoNss  &  RooBRS,  attorneys  for  appellee,  contended  that 
where  a  wife  renders  valuable  services  to  a  third  party,  he 
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can  not  defeat  a  claim  for  compensation  on  the  ground  that 
she  is  a  married  woman,  owing  all  her  time  to,  her  hnsband 
and  family.  Such  an  objection  can  come  only  from  the 
husband.  Bedford  v.  Bedford,  32  111.  App.  455;  Avery, 
Adm'r,  v.  Moore,  34  111.  App.  115. 

Mr.  Justicb  Crabtrbe  delivered  the  opinion  of  the  court. 

Appellee  filed  a  claim  in  the  County  Court  of  DeKalb 
County,  against  the  estate  of  Jess  A.  Peterson,  deceased,  of 
which  appellant  was  administrator.  The  items  of  the  claim 
were  board  and  washing  alleged  to  have  been  furnished  to 
deceased  by  appellee.  The  claim  was  allowed  in  the  County 
Court,  and  the  administrator  appealed  to  the  Circuit  Court, 
and  upon  a  retrial  of  the  cause  appellee  obtained  a  verdict, 
but  such  verdict  was  set  aside  by  the  court  and  a  new  trial 
granted.  The  cause  having  been  again  tried,  appellee  had 
a  verdict  for  $108.33,  upon  which  the  court  entered  judg- 
ment after  overruling  a  motion  for  a  new  trial,  and  the 
administrator  prosecutes  this  appeal. 

Various  errors  are  assigned,  but  the  only  question  we 
deem  it  necessary  to  consider  is,  whether  a  wife  can  recover 
for  board  furnished  to  one  living  in  the  family  of  which  her 
husband  was  the  head,  in  the  absence  of  any  evidence  of  a 
contract  therefor  bv  the  wife,  with  the  consent  of  the  hus- 
band» 

It  appears  from  the-  evidence  that  deceased  was  a  single 
man  and  boarded  in  the  family  of  James  Walker,  the  hus- 
band of  appellee,  and  that  the  husband  and  wife  were  liv- 
ing together  upon  a  farm  rented  by  the  husband.  That 
appellee  did  washing  for  deceased  during  a  part  of  the  years 
1890  and  1891.  That  deceased  held  a  promissory  note 
against  James  Walker,  the  husband,  for  $81,  upon  which  a 
payment  of  $31  was  indorsed  as  interest.  The  administra- 
tor still  holds  the  note  against  the  husband  unpaid  as  to  the 
balance  due. 

There  is  no  evidence  of  any  contract  between  the  parties 
as  to  the  board  and  washing,  nor  is  there  any  proof  the  wife 
furnished  the  board  with  the  consent  of  the  husband.     The 
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hasband  was,  so  far  as  the  evidence  shows,  the  head  of  the 
family,  famishing  supplies  for  its  suppoi^t  and  maintenance. 
If  the  right  of  action  is  held  to  be  in  the  husband,  the 
administrator  would  have  the  right  to  set  off  as  against  the 
claim  for  board,  whatever  may  be  due  on  the  note,  but  on 
the  other  hand,  if  the  wife  is  permitted  to  recover  the  claim 
filed  by  her,  no  right  of  set-off  exists.  In  the  case  of  Parker 
V.  Parker,  52  111.  App.  333,  it  was  said : 

^^  The  general  rule  is  that  the  right  to  receive  and  recover 
moneys  due  ♦  *  ♦  from  boarders,  is  in  the  husband,  and 
that  the  wife  has  no  legal  demand  therefor,  though  her 
personal  services  and  labor  as  housekeeper  contributed  to 
the  creation  of  the  indebtedness  due  for  such  board  and 
lodging." 

We  entirely  concur  in  this  view,  and  nothing  appearing 
to  bring  this  case  within  any  exception  to  the  genei*al  rule, 
we  hold  the  wife,  the  appellee  here,  has  not  shown  a  right 
to  recover  for  the  items  of  board  in  the  claim  filed  by  her. 
It  is  true  a  recovery  for  board  on  the  part  of  the  wife,  was 
upheld  in  the  Parker  case,  s^ipra^  because  the  court  said  it 
was  satisfactorily  shown  that  the  husband  was  willing,  and 
consented  that  the  deceased,  who  was  his  brother,  should 
have  a  home  and  be  supported  at  his  table,  and  lodged  in 
his  house  for  a  compensation  to  be  paid  to  the  wife.  Also 
that  the  deceased  understood  that  his  obligation  was  to  the 
wife  and  not  to  the  husband,  and  repeatedly  asserted  that 
he  was  to  pay  the  wife  and  not  the  husband.  These  facts 
clearly  excepted  the  case  from  the  general  rule  above  stated. 
No  such  evidence  appears  in  the  case  at  bar,  and  hence  the 
general  rule  must  be  applied. 

If  it  be  conceded  the  wife  may  recover  for  the  items  of 
washing,  which  was  done  by  her  own  labor,  these  items 
only  amount  to  $24,  and  hence  the  verdict  and  judgment  for 
$108.33  can  not  be  sustained. 

The  judgment  will  be  reversed  and  the  cause  remanded. 
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Cora  M.  Sharp  et  aL  t.  T.  M.  Hull  et  aL 

1 .  Equity  Practice— J5rc«p/ioiw  to  a  Master's  Report  Must  Be  Filed 
in  the  Court  Below. — Where  a  party  fails  to  file  exceptions  to  the  mas- 
ter's report  in  the  court  below,  it  will  be  understood  that  he  acquiesced 
in  the  conclusions  and  findings  of  the  master;  and  on  appeal  to  this 
court  he  will  not  be  heard  to  make  objections  to  the  report  which  he  did 
not  make  and  insist  upon  in  the  trial  court. 

2.  Costs— ShortJuind  /fepor/er.— When  the  judge  trying  a  case,  of 
his  own  motion,  orders  a  transcript  made  of  the  shorthand  notes  taken 
by  the  reporter,  he  may  direct  the  payment  of  the  charges  therefor  and 
the  taxation  of  the  same  as  costs. 

8.  Maxims — Application  of  the  Maxim,  *'  De  Minimis  Non  Curat 
X<ea?.**— Wliere  a  court  erroneously  allowed  interest  which  amounted  to 
only  sixty -one  cents,  the  maxim  "  De  minimis  non  curat  lex^*  must  be 
held  to  govern. 

Bill  to  Foreclose  a  Deed  of  Trnst. —Trial  in  the  Circuit  Court  of  Du 
Page  County;  the  Hon.  Charles  A.  Bishop,  Judge,  presiding.  Decree 
for  complainants;  appeal  by  defendants.  Heard  in  this  court  at  the 
December  term,  1898.    Affirmed.    Opinion  filed  April  11,  1899. 

J.  G.  Sheldon,  attorney  for  appellants. 

J.  F.  Snyder,  attorney  for  appellees. 

Where  a  party  fails  to  file  his  exceptions  to  the  master^s 
report  in  the  court  below,  the  Appellate  Court  will  consider 
all  questions  of  fact  conclusively  settled  by  the  findings  of 
the  master;  and  appellants  will  ndt  be  heard  to  make  objec- 
tions to  the  master's  report  in  the  Appellate  Court,  which 
they  did  not  take  and  insist  upon  in  the  trial  court.  Marble 
V.  Thomas,  77  111.  App.  Ill;  Riegard  v.  McNeil,  38  111.  401; 
Dates  V.  Winstanley,  53  111.  App.  627;  Hewitt  v.  Dement, 
57  111.  500;  Clark  v.*  Laughlin,  62  111.  278;  Braineixi  v.  Hud- 
son,  103  111.  218;  Cheltenham  Improvement  Co.  v.  White- 
head, 128  111.  285;  Reedy  v.Millizen,  155  111.648;  Singer  v. 
Steele,  125  111.  426. 

Mr.  Justice  IIionKE  delivered  the  opinion  of  the  court. 

Appellees  filed  their  bill  in  chancery  in  the  Circuit  Court 
of  DuPage  County,  against  appellant  Cora  M.  Sharp  an*l 
her  husband  James  A.  Sharp,  to  foreclose  a  deed  of  trust  for 
$3,000  on  certain  premises  of  appellant  in  said  county. 
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The  note  secured  bv  the  deed  of  trust  was  not  at  the  time 
matured,  but  it  was  alleged  that  intei'est  amounting  to  the 
sum  of  $90,  and  pa3^able  October  1,  1897,  was  due  and 
unpaid,  and  that  therefore  by  the  termsof  the  deed  of  trust 
the  whole  amount  secured  thereby  had  become  due  and  pay- 
able. An  answer  was  filed  by  appellants  admitting  the 
making  of  the  note  and  deed  of  trust  described  in  the  bill, 
but  denying  that  there  was  any  interest  due  by  the  terms 
of  said  note. 

The  court  first  heard  a  part  of  the  evidence  in  open  court; 
then,  finding  that  an  accounting  was  necessary,  ordered  the 
evidence  so  taken,  transcribed  by  the  shorthand  reporter 
for  use  before  the  master,  and  referred  the  case  to  the  master 
to  take  the  proofs  and  state  the  account.  It  was  also 
ordered  that  the  reporter's  fees  for  transcribing  the  evi- 
dence be  taxed  as  costs  in  the  case.  On  the  hearing  before 
the  master,  appellant  James  A.  Sharp  testified  that  the  $90 
interest  in  question  had  been  paid,  and  included  in  a  settle- 
ment made  by  him  with  appellee  Brown  on  October  6, 1897. 
The  master  made  his  report  May  24,  1898,  stating  the 
account  and  finding  that  the  interest  due  October  1,  1897, 
was  not  included  in  said  settlement  and  was  still  due  and 
unpaid.  He  further  found  that  the  complainants  in  the 
bill  were  entitled  to  a  decree  for  the  principal  and  interest 
of  said  note  amounting  to  $3,206.50  and  $100  solicitor's  fee, 
as  provided  for  by  the  trust  deed.  Objections  were  filed 
with  the  master  and  overruled. 

No  exceptions  were  taken  to  the  report  of  the  master  when 
filed  in  the  court,  and  the  cause  having  come  on  to  be  heard, 
the  same  was  confirmed  and  a  decree  entered  for  the  fore- 
closure of  said  trust  deed  and  sale  of  said  premises,  from 
which  an  appeal  was  taken  to  this  court. 

Where  a  party  tails  to  file  exceptions  to  the  master's 
report  in  the  court  below,  it  will  be  understood  that  he 
acquiesced  in  the  conclusions  and  findings  of  the  master;  and 
on  api:)eal  to  this  court  he  will  not  be  heard  to  make  objec- 
tions to  the  report  which  he  did  not  take  and  insist  upon  in 
the  trial  court.     Singer  et  al.  v.  Steele,  125  111.  626. 
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Appellants  not  having  filed  their  exceptions  to  the  report 
of  the  master,  the  court  properly  confirmed  the  same,  and 
the  findings,  in  said  report  on  the  account  stated,  can  not 
now  be  questioned. 

We  are  however  of  opinion  that  the  case  ought  to  be 
affirmed  upon  its  merits.  While  appellant  James  A.  Sharp 
testified  alone  as  to  the  settlement,  three  witnesses,  includ- 
ing appellee  Brown,  testified  to  facts  indicating  that  the  $90 
interest  claimed  to  be  due,  had  not  been  paid,  and  no  indorse- 
ment of  the  same  appeared  upon  the  note. 

The  weight  of  the  evidence  was  that  said  interest  had  not 
been  paid. 

It  is  urged  that  the  court  erred  in  directing  a  transcript 
of  the  evidence  taken  at  the  first  hearing  to  be  made  for  use 
before  the  master,  and  taxing  the  costs  thereof  as  costs  in 
the  case. 

Section  2  of  the  act  authorizing  judges  of  the  Circuit 
Court  to  appoint  shorthand  reporters,  provides  that  when 
the  judge  trying  the  case  shall,  of  his  own  motion,  order  a 
transcript  of  the  shorthand  notes  taken  by  the  reporter, 
"  he  may  direct  the  payment  of  the  charges  therefor  and  the 
taxation  of  the  same  as  costs  in  such  manner  as  to  him  may 
seem  just."  The  action  of  the  court  in  this  case,  in  direct- 
ing the  reporter's  fees  to  be  taxed  as  costs,  was  fully  author- 
ized by  the  statute.  The  report  of  the  master  in  chancery 
was  made  on  the  24th  day  of  May,  and  the  decree  entered 
on  May  27,  1898,  for  the  amount  found  due  by  the  master, 
with  interest  thereon,  from  the  date  of  the  master's  report. 
The  action  of  the  court  in  so  entering  the  decree  is  assigned 
as  error  for  the  reason  that  it  allows  interest  upon  the  inter- 
est found  due  by  the  master. 

This  seems  to  be  authorized  by  statute  (Rev.  Stat.  Chap. 
74,  Sec.  3).  But  if  it  were  not  so  authorized  the  amount  is 
so  small,  amounting  to  only  sixty-one  cents,  that  the  maxim 
De  minimis  non  curat  lex,  must  be  held  to  govern. 

The  decree  of  the  Circuit  Court  will,  for  the  reasons  above 
stated,  be  affirmed. 

Decree  affirmed. 
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S.  K.  Martin  Lnmber  Co.  y.  Walsh  Bros. 

1.  Interest— ^n  Agreement  to  Pay  Must  he  Shovm. — ^An  agreement 
to  pay  interest,  if  denied,  must  be  proved  by  a  preponderance  of  the  evi- 
dence. 

Assumpsit,  on  the  common  counts.  Trial  in  the  Circuit  Court  of  Liv- 
ingston County;  the  Hon.  Qborge  W.  Patton,  Judge,  presiding.  Ver- 
dict and  judgment  for  defendant;  appeal  by  plaintiff.  Heard  in  this 
court  at  the  December  term,  1898,  Affirmed.  Opinion  filed  April  11, 
1899. 

A.  C.  Norton,  attorney  for  appellant. 
H.  E.  ToRRANGB,  attorney  for  appellees. 

Mr.  Jus-ncE  Crabtree  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  upon  the  common  counts 
to  recover  a  balance  claimed  by  appellant  to  be  due  it  from 
appellees.  Appellant  was  a  wholesale  dealer  in  lumber,  and 
appellees  were  engaged  in  the  retail  trade,  purchasing  large 
bills  of  lumber  from  appellant.  The  amount  in  controversy 
is  $131.34,  and  consists  entirely  in  a  claim  for  interest  on 
bills  of  lumber  purchased  by  appellees  from  appellant.  The 
only  evidence  of  any  agreement  to  pay  interest,  is  the  tes- 
timony of  E.  B.  Martin  that  he  received  a  letter  from 
appellees  agreeing  to  pay  interest.  This  testimony  is  explic- 
itly denied  by  appellees,  and  the  letter  itself  is  not  pro- 
duced. Appellant,  as  an  excuse  for  not  producing  the  letter, 
claims  that  it  must  have  been  destroyed  in  a  fire  which  con- 
sumed appellant's  books  and  papers  in  August,  1894,  but  we 
think  that  can  hardly  be  so,  because  if  such  letter  was  sent 
by  appellees  at  all,  it  must  have  been  written  after  the 
agreement  to  extend  time  of  payment  of  bills  from  sixty  to 
ninety  days,  in  compliance  with  appellees'  request  of  Octo- 
ber 2, 1894.  There  is  therefore  no  preponderance  of  the  evi- 
dence as  to  an  agreement  to  pay  interest.  As  going  to 
show  an  agreement  or  understanding  that  interest  was  to 
be  paid.,  it  is  claimed  that  appellees  paid  one  bill  of  $235.61 
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which  included  $0.31  for  interest,  and  that  such  payment 
was  in  fall  settlement  to  date.  But' we  think  the  evidence 
shows  that  after  the  payment  of  $235.61  was  made,  appel- 
lants were  overpaid,  so  far  as  bills  actually  due  were  con- 
cerned, something  like  the  sum  of  $500,  so  that  the  conten- 
tion that  the  draft  marked  Exhibit  "  L,"  for  $235.61,  was  in 
full  settlement  to  date  is  not  proven. 

The  jury  returned  a  verdict  in  favor  of  appellees,  and  as 
no  vexatious  delay  was  proven,  nor  any  other  legal  obliga- 
tion to  pay  interest  shown,  we  think  the  verdict  was  war- 
ranted by  the  evidence.  Even  though  there  may  have  been 
some  slight  inaccuracies  in  the  instructions,  as  the  verdict 
ought  not  to  have  been  otherwise  than  it  was,  under  the 
evidence,  the  judgment  should  not  be  reversed  for  that 
reason.  One  of  the  grounds  of  the  motion  for  new  trial, 
was  surprise  at  certain  testimony  introduced  by  appellees, 
and  this  part  of  the  motion  was  suppprted  by  affidavits. 
We  think  there  was  no  error  in  overruling  the  motion.  If 
appellant  was  in  fact  surprised  by  the  testimony  of  appel- 
lees, it  could  have  moved  for  a  continuance  of  the  cause,  or 
dismissed  its  suit.  It  ought  not  to  be  permitted  to  specu- 
late on  getting  a  verdict  at  the  hands  of  the  jury,  and  if 
disappointed,  obtain  a  new  trial  on  the  ground  of  surprise. 
We  think  the  judgment  was  right  and  it  will  be  affirmed. 


/  81     ioil  Truraan  Haling  v.  F.  C.  Ebrich. 

ens    6261 

1.  At*PELLATE  CX)URT  JURISDICTION— /n  Eevetiue  Matters.— The 
Appellate  Court  has  no  jurisdiction  of  an  appeal  from  a  decree  upon  a 
bill  to  restrain  the  collection  of  taxes. 

Bill  for  an  Injunetion.— Trial  in  the  Circuit  Court  of  Kankakee 
County;  the  Hon.  John  Small,  Judge,  presiding.  Decree  dismissing 
the  bill  rendered;  appeal  by  complainant  Heard  in  this  court  at  th<> 
December  term,  1898.    Appeal  dismissed.    Opinion  filed  April  11,  1890. 

Stephen  R.  Moore,  attorney  for  appellant. 
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Beet  L.  Cooper,  Staters  Attorney,  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  chancery  filed  by  appellant  against  ap- 
pellee, as  town  collector,  to  restrain  him  from  the  collection 
of  a  portion  of  the  taxes  assessed  against  appellant,  on  bis 
personal  property. 

Appellant  based  bis  right  to  an  injunction  upon  the  claim 
that  the  town  board  of  review  raised  his  assessment  without 
notice  to  him.  Upon  a  hearing  the  court  dismissed  the  bill 
and  granted  an  appeal  to  this  court. 

Section  88  of  the  Practice  Act  provides  that  all  appeals 
*'  relating  to  revenue  "  shall  be  taken  direct!}''  to  the  Supreme 
Court. 

In  Phoenix  Grain  and  Stock  Exchange  v.  Gleason,  22  111. 
App.  873,  it  was  held  that  the  Appellate  Court  has  no  juris- 
diction of  an  appeal  from  a  decree  upon  a  bill  to  restrain 
the  collection  of  taxes. 

The  same  question  is  presented  in  this  case,  and  following 
that  rule  we  bold  that  this  court  has  no  jurisdiction  of  the 
appeal. 

The  appeal  will  therefore  be  dismissed  at  appellant's  cost. 

Appeal  dismissed. 


Joshua  Stoner  and  J.  C.  Seyster  v.  Peter  S.  Good^  for 

the  use  of  Michael  Kelly. 


81 
99 


405 
286 


1 .  Chattel  Mortgages — Rights  of  Mortgagee  Strictly  Construed,  — A 
mortgagee  of  chattels,  taking  a  new  mortgage  on  the  uame  property  for 
the  same  debt,  surrendering  the  old  one  and  extending  the  time  of  pay- 
ment, estops  himself  from  proceeding  on  the  first,  and  loses  his  lien  by 
reason  of  it;  his  rights  are  to  be  strictly  construed. 

Debt,  on  a  replevin  bond.  Trial  in  the  Circuit  Court  of  Ogle  County; 
the  Hon.  James  A.  Baume,  Judge,  presiding.  Verdict  and  judgment 
for  plaintiff;  appeal  by  defendants.  Heard  in  this  court  at  the  Decem- 
ber term,  1898.    Affirmed.    Opinion  filed  April  11, 1899. 

J.  C.  Skyster,  attorney  for  appellants,  contended  that 
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as  the  first  note  given  matured  on  Saturday,  March  28th, 
the  maker  had  that  entire  day  to  pay  it,  and  Stoner  had  no 
right  to  take  the  property  on  that  day  because  there  was 
no  default. 

The  day  following  its  maturity  being  Sunday,  the  mort- 
gagee was  not  required  to  take  possession  of  the  property 
until  Monday,  which  he  did.     Arnold  v.  Stock,  81  111.  407. 

If  the  new  note  and  mortgage  had  not  been  given  and 
old  note  and  mortgage  surrendered,  clearly,  mortgagee 
would  have  had  the  right  to  take  this  property  on  Monday, 
and  having  taken  it  would  have  had  the  right  to  hold  it  as 
against  the  executions  in  the  constable's  hands. 

But  the  mortgagor  by  his  new  mortgage  represented  and 
covenanted  that  the  property  was  free  from  all  incum- 
brances, which  representation  he  knew  was  false,  and  hence 
it  was  in  law  fraudulent,  and  being  fraudulent,  the  mortgagee 
had  the  right  to  rescind  the  contract  whereby  new  note  and 
moTtgBLffe  were  given,  and  old  ones  surrendered,  which  he 
did  without  objection  from  mortgagor,  but  with  his  con- 
sent. 

A  contract  whereby  property  or  rights  are  procured  by 
fraud,  are  voidable  except  as  to  bona  fide  purchasers  for 
value  without  notice  of  the  fraud. 

An  attaching  or  judgment  creditor  whose  debt  was  con- 
tracted prior  to  the  making  of  such  contract  is  not  a  hona 
fide  purchaser,  and  does  not  stand  in  the  position  of  an 
innocent  purchaser,  and  has  no  greater  rights  in  the  prop- 
erty than  the  debtor  has.  Schweizer  v.  Tracy,  76  111.  345; 
8  Am.  Dec.  97. 

A  mortgagor  does  not  lose  his  priority  over  intervening 
rights  by  taking  new  mortgage  for  same  debt,  giving  new 
note  and  mortgage,  and  releasing  old  one.  Campbell  v. 
Trotter,  100  111.  281;  Shaver  v.  Williams,  87  111.  469. 

Francis  Bacon  and  W.  J.  Emerson,  attorneys  for  appel- 
lee. 

If  after  default  in  the  terms  of  a  mortgage  the  mortgagee 
takes  a  new  note  not  payable  at  a  later  day  than  mentioned 
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in  the  first,  and  a  new  chattel  mortgage  upon  the  same  prop- 
erty, then  the  new  securities  area  payment  and  satisfa<;tion 
of  the  old,  and  the  first  mortgage  is  thereby  extinguished, 
and  any  intermediate  mortgage  there  may  be  upon  the 
property  takes  precedence  of  the  new  note  and  mortgage. 
Daly  V.  Proetz,  20  Minn.  411;  Butler  v.  Jililler,  1  Den.  (N. 
r.)  407;  Paul  v.  Hayford,  22  Me.  234. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Certain  parties  obtained  judgments  before  a  justice  of  the 
peace  of  Ogle  county  against  Daniel  B.  Wagner  and  others, 
and  caused  executions  to  be  issued  for  the  collection  of  said 
judgments,  and  placed  them  in  the  hands  of  Michael  Kelly, 
a  constable.  Kelly  levied  said  executions  upon  certain  cattle, 
hogs  and  clover  seed,  as  the  property  of  Wagner.  Joshua 
Stoner  sued  out  a  writ  of  replevin  to  recover  said  chattels, 
and  gave  a  replevin  bond  to  Peter  S.  Good,  the  sheriff. 
Stoner  obtained  the  property,  but  permitted  his  suit  to  be 
dismissed,  and  there  was  a  judgment  against  him  for  nom- 
inal da^nages  and  a  return  of  the  property.  He  did  not 
return  the  property.  This  is  a  suit  upon  said  replevin 
bond.  Defendants  pleaded  non  est  factum^  and  also  prop- 
erty in  Stoner  and  not  in  Kelly,  and  that  the  merits  were 
not  tried  in  the  replevin  suit.  Upon  a  jury  trial  there  was 
a  verdict  for  plaintiff  for  the  penalty  of  the  bond  as  debt 
and  $350  damages.  Judgment  was  entered  in  due  form,  and 
defendants  appeal. 

Wagner  owed  Stoner  a  note,  secured  by  a  mortgage  upon 
the  chattels  in  controversy.  The  unpaid  part  of  the  debt 
came  due  March  28,  1896,  which  was  Saturday.  Upon  the 
following  Monday,  March  30th,  Wagner  and  Stoner  agreed, 
upon  an  extension  of  the  debt  for  four  months.  A  new 
note  was  prepared,  due  in  four  months,  and  a  new  mort- 
gage upon  said  chattels  to  secure  it.  They  were  each  dated 
back  to  March  28th,  and  were  signed  by  W^agner.  The  jus- 
tice before  whom  the  new  mortgage  was  acknowledged, 
and  who  entered  it  upon  his  docket,  dated  the  acknovvledg- 
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ment  back  to  the  28tb.  This  new  note  and  mort^ifatire  were 
drawn  and  delivered  in  the  circuit  clerk's  omce,  and  at  once 
filed  for  record,  in  the  forenoon  of  Monday,  the  30th. 
Stoner  then  delivered  the  original  note  and  mortgage  to 
Wagner  and  the  latter  went  home  to  his  farm.  Meanwhile, 
on  March  21,  1S96,  the  judgments  against  Wagner,  above 
referred  to,  had  been  obtained  on,  March  23d  executions 
under  said  judgments  had  been  placed  in  the  hands  of  Kelly, 
and,  according  to  his  return,  that  officer  delivered  Wag- 
ner copies  of  the  executions  on  the  same  day.  An  hour 
or  more  after  the  new  mortgage  had  been  filed  for  record, 
and  the  old  note  and  mortgage  surrendered,  Kelly  met 
Stoner  and  told  him  he  had  an  execution  as^ainst  Wagner. 
Stoner  went  to  a  lawyer's  office  and  took  advice,  and  then, 
in  the  afternoon  of  the  30th,  went  to  Wagner's  farm,  and, 
according  to  Stoner's  testimony,  told  Wagner  the  new  note 
and  mortgage  were  no  good,  and  that  he  wanted  the  other 
papers  and  possession  of  the  stock  covered  by  the  old  mort- 
gage: that  there  was  an  execution  against  the  property, 
and  if  he  did  not  get  possession  of  it  he  could  not  hold  it. 
Wagner  told  him  he  could  have  possession  of  the  property, 
and  Stoner  left  the  chattels  on  Wagner's  farm,  where  they 
had  been  all  the  time,  and  in  charge  of  Wagner  and  his  hired 
man,  Bennett,  and  put  up  notices  to  the  effect  that  Stoner 
had  possession  of  the  property.  Stoner  testified  he  did  not 
know  whether  he  got  back  the  old  note  and  old  mortgage 
at  the  time  he  made  this  seizure,  but  that  he  got  the  papers 
back  either  that  day  or  the  next.  Stoner  did  not  surrender 
the  new  note  and  new  mortgage,  but  kept  both  notes  and 
both  mortgages.  While  Stoner  was  on  his  way  home  from 
Wagner's  farm  he  met  the  constable  and  told  him  that  he, 
Stoner,  owned  the  property.  The  constable  waited  a  short 
time  for  an  indemnifying  bond,  and  upon  receiving  it, 
seized  the  chattels  under  the  executions,  and  Stoner  replev- 
ied them. 

The  new  mortgage  contained  the  usual  covenant  by  the 
mortgagor,  that  he  was  lawfully  possessed  of  the  property 
as  his  own,  and  that  it  was  free  from  all  incumbrances,  and 
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that  he  would  warrant  and  defend  the  same.  Appellants 
claim  that  as  the  property  was  not  then  free  from  incum- 
brances, therefore  this  was  a  fraudulent  statement,  the 
making  of  which  authorized  Stoner,  when  he  learned  its 
falsity,  to  rescind  the  contract  by  which  he  took  the  new 
note  and  mortgage  and  surrendered  the  old  papers,  and 
that  he  did  make  such  a  rescission,  and  that  this  reinstated 
him  in  his  former  rights  under  the  old  note  and  mortgage 
then  past  due ;  that  he  was  not  obliged  to  seize  the  prop- 
erty on  the  day  the  old  note  was  due,  Saturday,  as  the 
mortgagor  had  all  that  day  in  which  to  pay  it;  and  that 
the  mortgagee  was  entitled  te  all  of  the  next  business  day, 
Monday,  in  which  to  foreclose,  and  that  as  he  seized  the 
property  Monday  afternoon,  his  rights  were  paramount  to 
those  of  the  execution  creditors.  We  are  of  opinion  that 
this  theory  was  an  afterthought.  There  is  no  proof 
Wagner  made  any  such  statement  when  the  new  mortgage 
was  drawn.  It  was  evidently  prepared  upon  the  usual 
form.  Nothing  in  what  was  said  or  done  between  Stoner 
and  Wagner,  after  Stoner  learned  of  the  executions,  indi- 
cated that  Stoner  claimed  or  thought  any  false  statement 
had  been  made  to  him,  or  that  he  had  been  defrauded  bv 
Wagner,  or  that  he  sought  a  rescission.  He  did  not  otfer 
back  the  new  securities,  as  would  have  been  natural  if  he 
understood  he  was  rescinding  the  new  contract.  We  base 
this  conclusion  upon  the  assumption  that  Stoner^s  testimony 
as  to  the  transaction  is  correct.  Wagner  gave  a  different 
account  of  what  Stoner  said  as  the  reason  why  he  wanted 
the  old  papers  and  possession  of  the  chattels,  which  was 
less  favorable  to  Stoner's  present  theory.  We  are  of  opinion 
a  rescission  for  fraud  was  not  attempted,  but  that  Stoner 
merely  discovered  he  had  made  a  mistake  and  a  blunder, 
and  sought  to  retrace  his  steps.  The  act  of  1891  provided 
a  way  by  which  the  chattel  mortgage  could  have  been 
extended  with  safety  to  Stoner,  but  he  did  not  pursue  that 
course.  The  rights  of  a  chattel  mortgagee  are  strictly  con- 
strued. We  hold  that  Stoner  lost  his  prior  lien  when  he 
surrendered  the  old  note  and  mortgage  and  accepted  the 
the  new  papers.    The  judgment  is  therefore  affirmed. 
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John  Duffy  t.  Hary  Learitt^  Executrix^  ete. 

1.  Payment— Burden  of  fVoo/. —Under  a  plea  of  payment  the  burden 
of  proof  rests  upon  the  defendant. 

2.  Evidence— Face  of  a  Promissory  Note  Does  Not  Include  Indorse" 
wents. — When  the  bill  of  exceptions  sets  out  in  full  what  was  offered  and 
does  not  include  the  indoi'sements,  the  offer  of  a  note  in  evidence  by  the 
plaintiff  does  not,  by  implication,  include  the  indorsements  upon  it. 

8.  Waiver — Errors  Assigned  but  Not  Argued. — Errors  assigned  but 
not  argued  are  to  be  considered  as  waived. 

4.  Practice— r/ie  Judge  Alone  Can  Certify  What  Exceptions  Are 
Taken  Before  Hm.— It  is  not  within  the  clerk's  province  to  show  ex- 
ceptions by  defendant  to  the  giving  and  refusal  of  instructions;  the 
judge  alone  can  certify  what  exceptions  were  taken  before  him. 

Assam psit,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Bureau 
County;  the  Hon.  Harvey  M.  Trimble,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff  ;  appeal  by  defendant.  Heard  in  this  court 
at  the  December  term,  1898.    Affirmed.    Opinion  filed  April  11,  1899. 

Duncan  &  Doyle,  attorneys  for  appellant. 
Owen  G.  Lovejoy,  attorney  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Mary  Leavitt,  as  executrix  of  the  last  will  of  Edward 
Leavitt,  deceased,  brought  this  suit  against  John  DuflFv. 
Her  declaration  contained  the  common  counts.  Defendant 
pleaded  non-assumpsit,  the  statute  of  limitations  and  pay- 
ment in  full,  and  filed  a  notice  of  set-off.  Issues  were 
joined;  trial  was  had,  and  plaintiff  obtained  a  verdict  for 
$2,112,  and  had  judgment  thereon.  This  is  an  appeal  by 
defendant  therefrom. 

The  proofs,  offered  by  both  plaintiff  and  defendant, 
showed  that  deceased  loaned  defendant  $2,000  in  January, 
1888,  and  took  his  note  therefor,  due  in  six  years,  with  in- 
terest at  five  per  cent  per  annum,  payable  annually,  and  that 
said  note  remained  in  the  })ossession  of  the  -deceased  dur- 
ing his  life  time,  and  passed  into  the  possession  of  plaintiff 
after  his  death.    Plaintiff  was  the  widow  and  sole  devisee 
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of  said  Edward  Leavitt,  deceased,  and  was  about  seventy 
years  of  age.  Plaintiff  testified  she  formerl}'^  had  the  note, 
and  at  the  trial  did  not  have  it,  and  did  not  know  where  it 
was,  but  thought  her  attorney  had  it.  Other  proof  clearly 
showed,  however,  that  the  note  had  been  destroyed,  and  a 
copy  made,  and  that  plaintiff  was  unable  to  read  or  write,  and 
did  not  know  the  difference  between  the  original  and  a  copy. 
Defendant  testified  that  plaintiff  herself  tore  up  the  note 
and  threw  the  pieces  on  the  floor;  that  he  directed  her  to 
pick  up  the  pieces,  and  she  did  so,  and  threw  them  into  the 
fire  and  they  were  destroyed.  Further  on  in  his  testimony 
he  stated  that  after  plaintiff  picked  up  the  pieces  he  called  in 
his  daughter  and  caused  her  to  draw  another  note  from 
the  pieces  with  the  indorsements,  and  that  he  signed  the 
new  note,  and  that  afterward  plaintiff  burned  up  the 
pieces.  Defendant's  daughter  testified  that  she  came  into 
the  room,  saw  the  old  note  in  pieces,  and  by  direction  copied 
out  a  new  note  from  the  pieces  of  the  old.  She  testified 
there  were  indorsements  on  the  old  note,  part  of  which  she 
had  written  by  direction  of  the  parties  when  payments  had 
theretofore  been  made,  and  that  in  copying  the  indorsements 
upon  the  back  of  the  new  note,  if  there  was  anything  she 
was  doubtful  about  on  the  old  note  she  took  her  father's 
book,  containing  an  account  of  this  matter  with  Leavitt,  and 
made  the  indorsements  correspond  thereto.  This  a<;count 
book  was  not  in  evidence,  and  the  daughter  did  not,  of  her 
own  knowledge,  know  it  was  correct,  but  had  made  all  the 
entries  therein  in  the  absence  of  the  plaintiff  and  deceased, 
and  had  set  down  what  her  father,  the  defendant,  directed. 
The  daughter  was  not  present  either  when  the  note  was 
t6rn  up  or  when  it  was  burned,  and  did  not  know  who  tore 
it  nor  who  burned  it.  Mrs.  Leavitt  denied  she  ever  tore  up 
or  burned  the  note.  If  she  did  not,  then  the  inference  from 
the  evidence  would  be  that  defendant  tore  up  the  note  and 
then  repented  and  drew  another  note  to  repair  the  mischief. 
The  jury  believed  Mrs.  Leavitt,  and  we  are  not  disposed  to 
reverse  their  conclusion  upon  this  question  of  fact.  We 
can  not  say  another  jury  would  determine  it  differently 
with  plaintiff  and  defendant  the  only  witnesses. 
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Defendant  offered  in  evidence  the  new  note,  and  'argues 
the  court  below  erred  in  sustaining  an  objection  thereto. 
We  think  there  was  sufficient  evidence  to  justif}^  the  admis- 
sion of  the  face  of  the  new  note,  but  the  refusal  did  defend- 
ant no  harm,  for  the  face  of  the  note  was  not  in  dispute, 
and  its  admission  would  have  made  for  plaintiff  and  not  for 
defendant.  There  was  no  controversy  as  to  the  terms  of 
the  note,  nor  that  the  plaintiff  was  the  legal  owner  thereof. 
The  litigated  question  was  whether  it  had  been  paid,  upon 
which  question  the  burden  of  proof  rested  upon  the  defend- 
ant. Defendant  did  not  offer  the  indorsements  upon  the 
back  of  the  new  note, which  alone  might  have  been  important 
in  aiding  to  establish  his  defense.  It  can  not  b6  contended 
that  the  offer  of  the  note  by  implication  included  the  in- 
dorsements. The  original  bill  of  exceptions  merely  stated 
that  the  note  was  offered,  and  did  not  set  out  a  copy  of  it 
as  offered.  An  amendment  to  the  bill  of  exceptions  was 
afterward  made  and  filed  here,  which  sets  out  in  full  a  copy 
of  what  was  offered,  and  it  was  the  face  of  the  note  only. 
The  indorsements  are  not  in  the  record.  We  are  not  called 
upon  to  determine  whether  the  indorsements  so  written  by 
defendant's  daughter  upon  the  new  note  would  have  been 
competent  testimony  for  defendant  if  he  had  offered  them. 

It  was  urged  it  was  error  to  refuse  to  permit  defendant 
to  answer  certain  questions  as  to  dealings*  between  himself 
and  deceased  after  plaintiff  had  testified  to  certain  conver- 
sations between  defendant  and  deceased.  Eut  plaintiff's 
testimony  only  restored  defendant's  competency  as  to  the 
conversations  which  she  narrated,  while  the  questions  to 
which  objections  were  sustained  were  not  confined  or 
directed  to  those  conversations,  but  were  genei*al  as  to  his 
dealings,  and  the  ruling  was  therefore  correct.  . 

Error  >  is  assigned  upon  the  action  of  the  court  upon 
instructions.  This  assignment  is  not  argued,  and  is  there- 
fore waived.  Moreover,  the  bill  of  exceptions  does  not 
show  any  exception  to  such  rulings.  The  clerk,  in  writing 
his  record,  has  undertaken  to  show  exceptions  by  defendant 
to  the  giving  and  refusal  of  instructions^  but  this  is  not 
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within  the  clerk's  province.  The  judge  alone  can  certify 
to  us  what  exceptions  were  taken  before  him.  Martin  v. 
Foulke,  lU  III.  206;  Gould  v.  Howe,  127  III.  251;  Electric 
Eailway  Co.  v.  Stout,  150  111.  9. 

It  is  urged  it  can  not  be  seen  from  the  evidence  how  the 
jury  arrived  at  a  verdict  for  $2,112.  Plaintiff  testified  her 
husband  had  been  dead  three  years;  that  only  interest  had 
been  paid  upon  the  dote,  and  that  none  had  been  paid  for 
the  last  two  years.  She  also  testified  to  certain  dealings 
between  herself  and  defendant.  The  interest  accumulating 
from  Leavitt's  death  to  the  trial  would  be  about  $300. 
Defendant  and  his  daughter  claimed  $180  was  paid  after 
the  new  note  was  executed,  and  that  it  was  indorsed 
thereon;  but  as  already  shown  defendant  did  not  offer  said 
indorsement.  The  jury  allowed  $112  for  interest.  Plaint- 
iff testified  no  part  of  the  principal  was  paid.  Defendant 
testified  the  principal  had  been  paid  and  overpaid.  Though 
his  daughter  had  seen  several  payments  made,  she  did  not 
testify  to  any  amount  except  said  $180.  The  jury  believed 
plaintiff.  If  her  testimony  is  true  the  verdict  was  not  too 
high.  The  proofs  on  both  sides  are  in  an  unsatisfactory 
condition,  but  we  can  not  say  the  jury  should  have  found 
for  defendant,  nor  should  have  found  a  less  sura  due  plaint- 
iff, nor  that  another  jury  would  do  so  upon  the  same  proof. 
We  find  no  error  in  the  record  and  the  judgment  will  be 
affirmed. 


John  D.  Roberts  and  Belle  B.  Roberts  v.  L.  M.  XcEwen. 

1.  FoRCiBLB  Entry  and  Detainer— TiWe  Not  to  be  Determined  in 
Actions  of ,— AM  that  is  involved  in  actions  of  forcible  entry  and  detainer 
is  tlie  immediate  right  of  possession.  Title  can  not  be  determined 
therein. 

2.  Savce —Entry  Against  the  Will  of  the  Occupant,  Suffl<nent,~Xny 
entry  which  is  against  the  will  of  the  occupant  is  a  forcible  entry 
within  the  meaning  of  the  statute. 

3.  Same — THtle  Not  to  he  Asserted  in, — A  defendant  can  not  be  per- 
mitted to  assert  his  title  in  this  form  of  action,  but  must  restore  tlie  pos- 
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session  wrongfully  taken  to  the  person  entitled  to  it,  and  assert  his  title 
in  some  other  proper  form  of  action. 

4.  Landlord  and  Tenant— Tctuwi*  and  Sub-Tenant  Can  Not  Dis- 
pute Title. — A  tenant  is  not  permitted  to  dispute  the  title  under  which 
he  enters,  and  a  person  who  acquires  possession  from  him  acquires  only 
the  tenant's  rights,  and  must  yield  possession  to  the  landlord. 

5.  Possession — When  it  Becomes  Unlawful. — When  a  person  in  pos- 
session of  lands  refuses  to  surrender  it  to  the  person  rightfully  entitled 
thereto,  after  demand  in  writing,  his  possession  becomes  unlawful. 

Foreible  Entry  and  Detainer.— Trial  in  the  Circuit  Court  of  DeKalb 
County;  the  Hon.  M.  A.  Southworth,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendants.  Heard  in  this  court  at 
the  December  term,  1898.    Affirmed.    Opinion  filed  April  11,  1899. 

Jones  &  Kogers,  attorneys  for  appellants. 

An  estate  at  will  may  be  determined  by  any  act  of  either 
party  which  indicates  an  intention  to  put  an  end  to  the  ten- 
ancy, or  which  is  inconsistent  with  the  continuance  of  the 
relations  of  landlord  and  tenant.  The  death  of  either  party 
determines  the  estate.  If  the  lessor  dies,  the  estate  becomes 
a  tenancy  at  sufferance,  and  the  lessee's  personal  represent- 
atives, in  case  of  his  death,  have  no*  right  to  possession 
under  the  tenancy.  Tiedeman  on  Real  Property,  2d  Ed., 
Sec.  213;  Am.  &  Eng.  Ency.  of  L.,  Vol.  6,  p.  890. 

In  order  that  a  tenancy  at  sufferance  may  arise,  the 
estate  under  which  possession  was  originally  gained  must 
have  been  created  by  the  agreement  of  the  parties.  Tiede- 
man on  Real  Property,  2d  Ed.,  Sec.  225. 

The  tenancy  is  determined  by  the  entry  of  the  landlord 
upon  the  land.    Ibid.,  Sec.  227. 

A.  G.  Kennedy,  attorney  for  appellee. 

If  the  plaintiff,  appellee,  was  in  the  lawful  possession  of 
the  premises,  either  as  a  tenant  by  sufferance  or  otherwise, 
the  entry  of  appellants  was  unlawful,  if  against  his  will,  or 
by  force,  and  this  action  will  lie  to  oust  them.  Thomasson 
Y^  Wilson,  146  III  384;  Allen  v.  Tobhas,  77  lU.  171;  Smith 
V.  Hoag,  45  111.  250;  Reeder  et  al.  v.  Purdy  et  ux.,  41  111. 
284;  Knight  v.  Knight,  3  111.  App.  208. 

Possession  of  the  tenant  is  the  possession  of  the  landlord  in 
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fact  as  Well  as  in  law.  Wall  v.  Qoodenough,  16  111.  416; 
Thomasson  v.  Wilson,  mp'a;  Taylor's  Landlord  and  Ten- 
ant, 7th  Ed.,  Sec.  180. 

Any  entry  is  forcible  within  the  meaning  of  the  statute, 
that  is  made  against  the  will  of  the  occupant.  Keeder  y. 
Purdy,  41  111.  286;  Smith  v.  Hoag,  45  111.  251. 

''It  is  a  well  established  rule  that  an  under-tenant,  or 
other  person  let  into  possession  by  the  tenant,  must  yield 
the  possession  to  the  landlord;  that  a  person  claiming  to 
have  acquired  possession  from  the  tenant,  only  acquires  the 
tenant's  rights  and  nothing  more."  Smith  v.  Hoag,  supra; 
Gage  V.  Hampton,  127  111.  87;  Doty  v.  Burdick,  83  111.  478; 
Cox  V.  Cunningham,  77  111.  546;  Brown  v.  Keller,  32  111. 
151;  Farwell  v.  Warren,  51  111.  467;  McCartney  v.  Hunt,  16 
111.  78;  Wall  v.  Goodenough,  16  111.  417;  Fusselman  v. 
Worthington,  14  IlL  135;  Fortier  et  al.  v,  Ballance,  5  Gil- 
man,  41. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  an  action  of  fbrcible  entry  and  detainer,  brought 
by  the  appellee  against  appellants  for  the  recovery  of  the 
possession  of  certain  premises  in  DeKalb  county. 

Appellee  has  been  in  possession  of  the  premises  for  over 
thirty-five  years  prior  to  November,  1896,  by  himself  or  his 
tenants.  On  March  1,  1896,  he  leased  these  premises,  with 
others,  to  one  Robert  McCormick,  for  a  term  of  three  years. 
In  November,  1896,  appellants  put  a  fence  along  the  south 
side  of  the  premises  in  question,  fencing  them  off  from  the 
remainder  of  appellee's  land.  On  April  24,  1897,  appellee 
removed  the  fence  constructed  by  appellants,  and  the  follow- 
ing day  appellants  rebuilt  the  same.  On  May  18,  1898, 
McCormick,  the  tenant,  executed  a  deed  of  release  in  the 
premises  in  dispute  to  appellee.  At  the  time  the  fence  was 
erected  as  aforesaid  in  November,  1896,  appellants,  without 
objection  on  the  part  of  McCormick,  entered  into  possession 
of  the  premises  and  have  continued  to  remain  in  possession 
of  the  same.  After  having  made  a  demand  in  writing  for 
the  possession  of  said  premises,  appellee  commenced  this 
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action  on  June  30,  189S,  in  the  County  Court.  The  jury 
found  the  defendant  guilty  and  judgment  was  entered  upon 
the  verdict. 

The  theory  of  the  defense  in  the  court  below  was,  that 
appellants  were  the  owners  of  the  premises  in  question, 
claiming  title  through  one  Charles  Broughton,  deceased,  and 
that  having  obtained  possession  by  the  consent  of  the  tenant , 
of  appellee,  they  were  entitled  to  retain  the  same.  An 
attempt  was  made  by  appellant  to  show  that  an  agreement 
had  been  entered  into  many  years  ago  between  said  Brough- 
ton and  appellee  for  their  mutual  convenience,  by  which 
ap{)ellee  was  to  take  possession  of  and  fence  in  the  premises 
in  question  which  lay  along  the  side  of  his  farm,  and  in  ex- 
change therefor  the  said  Broughton  was  to  take  possession 
of  and  fence  in  a  like  tract  of  land  adjoining  his  farm, 
belonging  to  appellee.  Appellants,  however,  failed  to  make 
satisfactory'  proof  of  the  existence  of  such  an  agreement,  and 
appellee  on  his  part  absolutely  denied  it.  Upon  the  trial 
appellants  offered  in  evidence  a  notice  given  by  them  to  the 
appellee,  on  April  10,  1896,  directing  him  to  erect  his  por- 
tion of  the  division  fence  between  the  land  in  question  and 
other  land  of  his  on  the  south.  The  notice,  however,  was 
objected  to  by  appellee  and  the  objection  sustained  by  the 
court. 

The  action  of  the  court  in  refusing  to  admit  this  notice  in 
evidence  is  assigned  as  error.  We  think  the  notice  was 
properly  excluded.  Appellee  was  then  in  possession  of  the 
premises  and  the  notice  could  serve  no  purpose  whatever, 
except  to  show  that  appellants  claimed  title  to  the  same; 
but  in  actions  of  forcible  entry  and  detainer  all  that  is  in- 
volved, is  the  immediate  right  of  possession  and  the  title  can 
not  be  determined  therein.     Kepley  v.  Luke,  106  III,  395. 

Appellant,  J.  D.  Roberts,  was  asked  by  his  counsel 
whether  appellee's  cattle  had  been  pasturing  the  tract  of 
land  formerly  held  by  said  Broughton,  deceased,  of  appellee, 
since  the  putting  up  of  the  fence  in  November,  1896.  The 
question  was  objected  to  by  appellee,  and  the  objection 
sustained,  and  it  is  urged  that  this  ruling  of  the  court  is  also 
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erroneous.  We  think  the  question  was  immaterial  and 
could  not  possibly  have  any  bearing  upon  the  issue  in  this 
case.  The  most  that  could  be  claimed  for  it  is  that  it  had 
some  bearing  upon  the  alleged  temporary  exchange  of  prop- 
erty between  Broughton  and  appellee;  but  even  in  that 
event,  it  would  relate  only  to  the  question  of  title,  and  not 
to  the  question  of  right  of  possession,  which  is  in  issue  here. 

The  only  other  assignment  of  error  argued  by  appellants 
are  the  giving  of  improper  instructions  on  t-he  part  of 
appellee  and  the  refusing  of  proper  instructions  asked  by 
appellant.  No  specific  objection  to  the  action  of  the  court  in 
,  reference  to  the  instructions,  is  pointed  out  by  counsel  for 
appellant  in  their  original  brief,  but  such  suggestions  as  are 
made  in  that  connection  are  confined  to  the  reply  brief. 
That  is  unimportant,  however,  in  this  case,  as  the  objections 
are  clearly  based  upon  a  misconception  of  the  law.  The 
objections  to  the  instructions  given  for  appellee  are  founded 
upon  the  theory  that  this  action  could  not  be  maintained 
unless  the  appellants  used  actual  force  or  violence  in  taking 
possession  of  the  premises.  This  is  not  the  law.  It  is  set-  / 
tied  in  this  State  that  any  entry  which  is  against  the  will  ' 
of  the  occupant  is  a  forcible  entry  within  the  meaning  of  ' 
the  statute.  Reeder  v.  Purdy,  41  111.  279;  Phelps  v.  Ran- 
dolph, 147-  111.  335. 

The  instructions  for  the  appellants  refused  by  the  court 
were  objectionable,  because  they  assumed  that  appellants 
had  a  legal  right  to  obtain  possession  of  the  premises 
through  some  arrangement  with  McCormick,  the  tenant  of 
appellee,  and  then  withhold  the  same  from  the  latter  under 
claim  of  title.  A  tenant  is  not  permitted  to  dispute  the 
title  under  which  he  enters  and  a  person  claiming  to  have 
acquired  possession  from  a  tenant  only  acquires  the  tenant's 
rights,  nothing  more,  and  must  yield  possession  to  the  land- 
lord.    Doty  V.  Burdick,  83  111.  473. 

The  appellants  could  not,  by  any  arrangement  with  the 
tenant  of  appellee,  obtain  possession  of  the  premises  and 
then  be  permitted  by  law  to  retain  the  same  while  they 
sought  to  assert  an  alleged  superior  title.    Adopting  the 
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language  of  the  opinion  in  Tbomasson  v.  Wilson,  146  III. 
384,  ''  We  are  of  opinion  that  when  appellants  refused  and 
neglected  to  surrender  possession  of  the  premises  to  appel- 
lee, after  demand  in  writing  thQ  detention  was  unlawful. 
If  they  have  title  to  the  property  they  can  not  be  permitted 
to  assert  it  in  this  form  of  action,  but  must  restore  the  pos- 
session wrongfully  taken  from  the  tenant  of  appellee,  place 
him  in  statu  qito^  and  then  in  some  appropriate  proceeding 
assert  their  title." 

There  was,  therefore,  no  error  committed  by  the  court 
below  in  the  trial  of  this  case,  and  the  judgment  must  be 
affirmed. 


A.  E.  Butters^  Conservator^  v.  John  Comyns  et  a1. 

1.  Conservators— Jtfbfion  to  Vaoate  Partition  Proceeding$,—A 
conservator  who  moves  to  set  aside  proceedings  in  a  partition  suit  on 
the  ground  of  his  ward's  insanity,  must  show  by  a  preponderance  of  the 
evidence  that  he  was  insane  while  the  suit  was  in  progress. 

Motion  to  Yacate  Partition  Proeeedinirs.— Heard  in  the  Circuit 
Court  of  La  Salle  County;  the  Hon.  Charles  Blanch ard.  Judge,  pre- 
siding. Motion  denied;  error.  Heard  in  this  court  at  the  December 
term,  1898.    Affirmed.    Opinion  filed  April  11,1899. 

J.  E.  Coleman,  and  £uttkrs,  Carb  &  Gleim,  attorneys 
for  plaintiff  in  error. 

Fred  T.  Beers,  attornev  for  defendants  in  error. 

Mr.  Justiob  Higbee  delivered  the  opinion  of  the  court 
On  April  16,  1895,.  defendants  in  error,  John  Comyns  and 
Mary,  his  wife,  filed  their  bill  in  chancery  in  the  Circait 
Court  of  La  Salle  County,  for  the  partition  of  certain  prem- 
ises located  in  said  county. 

The  bill  represented,  among  other  things,  that  in  the 
month  of  August,  1863,  one  Lawrence  Comyns  died,  leav- 
ing Mary  Comyns,  his  widow,  and  Delia  Comyns,  James 
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Comyns,  Mary  Cornyns  and  said  John  Comyns,  his  children 
and  only  heirs  at  law,  and  that  said  Mary  Comyns,  widow, 
never  remarried;  that  shortly  after  the  death  of  said  Law- 
rence Cornyns,  his  widow,  the  said  Mary  Comyns,  entered 
into  possession  of  said  premises  as  a  purchaser  under  a  war- 
ranty deed  from  one  William  H.  Sampson,  but  that  said  deed 
was  not  recorded  and  has  been  lost;  that  she  remained  in 
the  exclusive,  open  and  adverse  possession  of  said  premises 
and  paid  all  taxes  and  assessments  levied  against  the  same 
nntil  the  15th  day  of  January,  1883,  when  she  died  intestate, 
leaving  her  surviving  the  said  John  Comyns,  Delia  Comyns, 
James  Comyns  and  Mary  Comyns,  her  children  and  only 
heirs  at  law;  that  said  Delia  Comyns,  soon  after  the  death 
of  her  father,  married  one  John  Kogers;  ceased  to  live  at 
home  and  has  since  lived  in  St.  Louis,  Mo.;  that  dTohn  Comyns 
ceased  living  at  home  with  his  mother  in  1 875;  that  said 
James  and  Mary  Comyns  resided  upon  the  premises  with 
their  mother  continuously  until  her  death,  and  were  resid- 
ing upon  the  same  at  the  time  of  the  filing  of  the  bill.  The 
bill  further  represented  that  said  children  of  Mary  Comyns, 
deceased,  were  owners  of  said  premises  as  tenants  in  com- 
mon and  prayed  for  partition.  Personal  service  was  had 
upon  the  said  James  Comyns  and  Mary  Comyns,  and  service 
by  publication  on  Delia  Eogers  and  her  husband,  John 
Rogers.  r 

On  June  17, 1896,  a  decree  was  entered  finding  that  Mary 
Comyns  entered  into  the  possession  of  said  premises  after 
the  death  of  her  husband  in  the  year  1863,  as  the  owner 
thereof,  and  remained  there  until  her  death,  in  1883,  acting 
and  claiming  as  the  owner  thereof,  and  that  her  possession 
^was  open,  hostile  and  adverse,  exclusive  and  continuous 
against  all;  that  in  1865  she  rebuilt  the  house,  fenced  the 
lot,  put  in  the  cellar  and  exercised  other  powers  and  did  other 
acts  as  the  exclusive  owner  of  said  premises;  that  she  paid 
the  taxes  on  the  same  while  she  lived;  that  she  died  intestate, 
leaving  the  heirs  at  law  named  in  the  bill;  that  they  and 
their  mother  had  been  in  the  actual,  hostile,  exclusive,  open, 
adverse  and  continuous  possession  of  said  premises  claim- 
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ing  as  sole  owners  for  thirty-three  years,  and  that  each  of 
said  heirs  at  law  were  entitled  to  the  undivided  one-fourth 
part  of  said  premises. 

Partition  of  said  premises  was  decreed  and  commissioners 
appointed.  The  commissioners  reported  that  the  premises 
were  not  susceptible  of  division  and  fixed  their  value  at  $900. 
A  sale  of  the  premises  was  afterward  made  by  the  master 
in  chancery,  and  John  Comyns,  the  complainant  in  the  biP, 
purchased  them  for  $600.  The  sale  was  confirmed  by  the 
court,  and  on  October  29, 1896,  a  decree  was  entered  order- 
ing the  payment  of  costs  and  the  distribution  of  the  balance 
of  the  funds  among  said  heirs  at  law.  On  November  19, 
1897,  letters  of  conservatorship  were  issued  out  of  the  Pro- 
bate Court  of  La  Salle  County,  appointing  plaintiff  in  error, 
A.  E.  Butters,  conservator  of  said  James  Comyns,  who  was 
there  found  to  be  a  distracted  person.  On  December  23, 
1897,  plaintiff  in  error,  as  such  conservator,  filed  his  motion 
in  the  Circuit  Court  to  set  aside  the  order  of  default 
entered  in  said  partition  suit  against  said  James  Comyns, 
and  also  to  set  aside  all  other  orders  and  decrees  thereafter 
'  entered  in  said  cause  as  to  said  James  Comyns,  and  for 
leave  to  demur,  plead  or  answer  said  bill. 

Upon  the  hearing,  affidavits  were  read  in  support  of  the 
motion  of  witnesses,  who  swore  that  said  James  Comyns 
was  at  the  time  of  said  chancery  proceedings  incapable  of 
transacting  ordinary  business,  or  of  understanding  the 
nature  of  ,a  proceeding  for  the  partition  of  lands,  and  plaint- 
iff in  error.  Butters,  in  his  affidavit,  testified  that  the 
property  in  question  was  worth  some  $1,400.  Counter 
affidavits  were  introduced  of  witnesses  who  testified  that 
said  James  Comyns  was  sane  at  the  time  of  said  proceed- 
ing, and  that  the  property  in  question  was  worth  in  cash, 
less  than  $750.  Upon  hearing,  the  motion  of  plaintiff  in 
error  was  overruled  by  the  court. 

The  principal  reason  urged  by  plaintiff  in  error  for 
reversing  the  order  of  the  court  below  is  the  failure 
of  that  court  to  appoint  a  guardian  or  conservator  ad 
litcnij  for  said  James  Comyns,  to  protect  his  interest  in  the 
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partition  suit.  It  appears  from  the  affidavit,  that  on  the 
30th  day  of  January,  1S93,  said  James  Comyns  was  found 
by  the  County  Court  of  La  Salle  County  to  be  insane,  and  a 
til  person  to  be  sent  to  the  hospital  for  the  insane.  He  was 
thereD()OD  sent  to  the  Insane  Hospital  at  Kankakee,  Illinois, 
where  he  remained  for  about  thirty  days,  when  he  was  dis- 
charged from  the  hospital  and  went  back  to  live  with  his 
sister  Mary, 

No  further  action  was  taken  in  regard  to  his  mental  con- 
dition until  the  19th  day  of  November,  1897,  when  letters 
of  conservatorship  were  issued  to  plaintiff  in  error.  No 
objections  were  made  on  the  hearing  of  the  motion,  nor  is 
any  error  assigned  here,  because  of  the  introduction  of  the 
counter  affidavits,  so  they  mast  be  considered  in  connection 
with  the  affidavits  offered  by  plaintiff  in  error. 

It  was  incumbent  upon  the  conservator  to  show  that 
James  Comyns  was  insane  while  the  suit  was  in  progress. 
He  however  failed,  in  our  opinion,  to  make  such  proof  by  a 
preponderance  of  the  evidence. 

For  the  purpose  of  showing  that  the  said  James  Comyns 
has  suffered  injury  by  reason  of  the  proceedings  in  the 
partition  suit,  the  plaintiff  in  error  avers,  in  his  affidavit, 
in  support  of  his  petition,  that  said  James  Comyns  claims 
to  be  the  owner  in  fee  of  said  premises  by  reason  of  the 
fact  that  during  the  year  1864  he  went  into  possession 
thereof  and  remained  in  the  exclusive,  open,  notorious  and 
adverse  possession  of  the  .same,  making  improvements  and 
paying  taxes  for  more  than  twen  ty  years  thereafter.  As  the 
evidence  shows  that  James  Comyns  was,  in  18G+,  only  nine 
years  of  age,  that  he  was  then  living  with  his  mother,  who 
resided  on  the  premises,  claiming  possession  thereof  under 
a.  deed  to  the  same,  and  that  all  improvements  were  made 
and  taxes  paid  by  the  mother,  this  position  can  not  be  sus- 
tained. 

Plaintiff  in  error  further  alleges  in  his  petition,  as  show- 
ing a  fraud  upon  his  ward,  that  the  premises  were  worth 
$1,400  at  the  time  they  were  sold  to  said  John  Comyns  for 
$(iOO.    It  appears  from  the  weight  of  the  evidence,  however, 
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that  the  premises  were  worth  not  to  exceed  $750.  The  sale 
at  $600  fnlly  complied  with  the  statnte,  and  in  view  of  the 
condition  of  the  title,  was  a  fair  price  for  the  premises. 

We  are  of  opinion,  therefore,  that  the  evidence  fails  to 
show  that  the  rights  and  interests  of  James  Comyns  have 
been  prejudiced  by  the  several  decrees  in  the  partition  suit. 
There  is  nothing  in  the  evidence  to  show  that  James 
Comyns  would,  upon  a  rehearing  of  the  cause,  be  entitled 
to  a  decree  finding  that  he  had  any  other  interest  in  the 
premises,  than  that  given  him  by  the  decree  heretofore 
entered  in  the  partition  suit,  fixing  the  rights  of  the  parties. 

The  court  below  committed  no  error  in  overruling  the 
motion  to  vacate  the  orders  and  decrees  in  the  partition 
suit,  and  the  order  overruling  the  same  will  be  affirmed. 


Fred  Hoobler  v.  D.  Heenan  &  Co. 

1.  Husband  and  Wipb— Fam%  Expenses— Living  Separately,-^ 
Under  Sec.  15,  Chap.  68,  R.  S.  III.,  the  expenses  of  the  family  are  charge- 
able upon  the  property  of  both  husband  and  wife,  or  of  either  of  them, 
in  favor  of  creditors,  for  which  they  may  be  sued  jointly  or  separately, 
although  the  wife  is  living  separate  and  apart  from  her  husband  without 
her  fault 

2.  Same — Husband  Wrongfully  Leaving  His  Wife  and  Children. — 
By  wrongfully  leaving  his  wife  and  children,  the  husband  can  not  break 
up  the  family  and  exempt  himself  from  liability  for  their  support  and 
maintenance. 

Assumpsit,  for  family  expenses.  Trial  in  the  Circuit  Court  of  La  Balle 
County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  Harvey  M. 
Trimble,  Judge,  presiding.  Finding  and  judgment  for  plaintiff;  appeal 
by  one  of  the  defendants.  Heard  in  this  court  at  the  December  term* 
1898.    Affirmed.    Opinion  filed  April  11, 1899. 

Reeves  &  Boys,  attorneys  for  appellant,  contended  that 
at  common  law  the  husband,  alone,  is  liable  on  the  post- 
nuptial contracts  of  his  wife,  although  they  live  separate 
and  apart.  1  Chitty  on  Pleadings  (13th  Am.  Ed.),  57a;  10 
Ency.  PI.  and  Pr.,  248. 
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This  action  beiog  joint,  the  plaintiff  must  prove  a  joint 
liability  under  the  statute.  Schlestnger  et  al.  v.  Keifer,  30 
111.  App.  257;  Hudson  et  al.  r.  Sholem  &  Sons,  65  111.  App.  61. 

The  liability  of  husband  and  wife  for  family  expenses 
depends  upon  whether  they  live  together  and  constitute  a 
family  in  fact.  Schlesinger  et  al.  v.  Keifer,  30  III.  App. 
257;  Hudson  et  al.  v.  Sholem  &  Sons,  65  111.  App.  61;  Hud- 
son V.  Ei&g  Bros.,  23  III.  App.  118;  Gompton  v.  Bates,  10 
Hi.  App.  85. 

Paul  R.  Chubbuck  and  McDouoall  A  Chapham,  attOF^ 
neys  for  appellees. 

Under  the  common  law,  where  a  wife  is  living  separate 
and  apart  from  her  husband  without  her  fault,  and  he  neg- 
lects to  furnish  her  with  all  articles  necessary  to  his  degree 
and  condition  of  life,  the  wife  may  procure  them  of  whom 
she  pleases,  and  her  husband  will  be  liable,  and  under  such 
circumstances  he  can  not  escape  liability  by  giving  notice 
not  to  trust  her.  Rea  t.  Durkee,  25  111.  503;  2  Kent's  Com. 
146,  147;  Martin  etal.  v.  Robson,  65  111.  134;  Ross  v.  Rosa, 
69  111.  570;  Bevier  v.  Galloway,  71  III.  618;  Wilson  v. 
Bishop,  10  III.  App.  590. 

Under  section  f  5,  chapter  6S,  R.  S.,  the  legal  liability  of 
the  husband  and  wife  for  the  expenses  of  the  family  is  joint 
and  several,  and  a  suit  therefor  may  be  maintained  against 
either  or  both.  The  mere  fact  that  the  wife  is  charged 
with  such  expenses  upon  the  books  of  plaintiff  does  not 
deprive  him  of  the  right  to  maintain  a  separate  suit  there- 
for against  the  husband,  or  a  suit  against  the  husband  and 
wife  jointly.  Hudson  v.  King  Bros.,  23  111.  App,  119; 
Houck  V.  Smith  &  Sons,  46  111.  App.  65. 

Where  the  trial  is  by  the  court,  no  question  of  hiw  prop- 
erly arises  on  an  appeal,  unless  projKisitiona  of  law  have 
been  submitted  to  the  trial  court.  Allison  v.  Leslie,  40  III. 
App.  441;  Williams,  Brown  &  Co.  v,  John  II,  Leslie  &  Co., 
66  111.  App.  253;  Mclntyre  v.  Sholty,  121  111.  6(i2;  Christy 
v.  Stafford,  123  IlL  466;  Crean  v.  ilourigan,  158  111.  3oi; 
The  C.  B.  &  Q.  R.  R.  Co.  v.  Ottawa,  165  111.  207;  Davidson 
T.  Spragne,  21  111.  App.  611. 
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Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  before  a  justice  of  the  peace  to 
recover  a  bill  of  $46.12  for  goods  furnished  to  Martha 
Hoobler,  the  wife  of  appellant,  who  was  living  separate 
and  apart  from  her  husband  without  her  fault.  Appellee 
recovei'ed  a  judgment  before  the  justice.  There  was  an 
appeal  to  the  Circuit  Court,  where  a  jury  was  waived  and 
a  trial  had  by  the  court  upon  an  agreed  statement  of  facts 
and  evidence  offered  in  6pen  court.  There  was  a  finding 
and  judgment  against  husband  and  wife  jointly  for  $4:6.12, 
and  the  husband  appealed  to  this  court.  No  propositions 
of  law  were  submitted  to  the  court  below.  It  is  contended 
that  inasmuch  as  the  husband  and  wife  were  living  separate 
and  apart  from  each  other,  no  action  could  be  maintained 
against  them  under  the  statute  for  family  expenses.  We 
think  this  was  a  question  of  law  arising  upon  the  facts. 
We  are  of  the  opinion  that,  under  the  evidence,  appellant 
was  clearly  liable  for  the  expenses  of  the  family.  The 
authorities  cited  in  the  briefs  of  counsel  fully  sustain  this 
view.  We  hold  further  that  it  was  not  error  to  render 
judgment  against  husband  and  wife  jointl3^  The  account 
sued  on  was  for  necessary  family  expenses,  and,  under  the 
statute,  husband  and  wife  were  both  liable.  By  wrongfully 
leaving  his  wife  and  children,  appellant  could  not  break  up 
the  family  and  exempt  himself  from  liability  for  their  sup- 
port and  maintenance.  He  is  in  no  wise  harmed  because 
the  wife  also  was  joined  in  the  judgment. 

No  error  appearing  in  the  record,  the  judgment  must  be 
affirmed. 


Belvidere  Gaslight  and  Fuel  Go.  v.  Sarali  Jackson. 

1 ,  Error— Wiihcnit  Pr^udice.  — It  is  a  rule  of  law  that  error  without 
prejudice  is  no  ground  for  reversal. 

2.  Nuisances — Business  Conducted  with  Reasonable  Care  to  Prevent. 
— The  fact  that  a  business  is  conducted  with  all  reasonable  care  to 
prevent  injury  to  the  rights  of  others  will  not,  of  itself,  relieve  the  pro- 
prietor of  such  business  from  responsibility,  if  injury  actually  results 
therefrom  to  others. 
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complained  of,  and  as  tending  to  prove  that  the  nuisance 
objected  to  was  capable  of  inflictin^j^  the  injury  complained 
of.  Wylie  v.  Elwood,  134:  111.  281;  Cooper  v.  Randall,  59 
111.  317,  9  L.  E.  A.  276. 

The  doctrine  now  is  that  a  nuisance  may  be  both  public  and 
private.  The  use  of  a  steam  engine  in  a  crowded  street  may 
be  a  public  nuisance,  but  in  a  case  where  the  smoke  from  it 
also  injured  the  goods  in  a  man's  shop  and  made  his  dwelling 
uncomfortable,  it  is  such  a  private  nuisance  as  will  give  him  a 
right  of  action.  Wylie  v.  Elwood,  134  III.  281;  Wood, 
Nuisance,  Sec.  649;  Ottawa  Gas  Light  &  Fuel  Co.  v.  Thomp- 
son, 39  111.  598. 

In  a  suit  for  damages  caused  by  smoke,  gas  and  dust  escap- 
ing from  an  embankment  of  slack  built  for  a  railroad  switch, 
in  front  of  the  residence  of  plaintiff,  the  damages  are  not  to 
be  measured  by  the  rental  value  of  the  residence,  for  the 
great  injury  is  to  the  physical  discomfort  and  the  depriva- 
tion of  the  comforts  of  a  home,  no  fixed  rule  can  be  stated, 
and  the  amount  allowed  must  be  left  to  the  sound  discretion 
of  the  jury  in  view  of  the  facts  of  the  particular  case.  Chi- 
cago Virden  Coal  Co.  v.  Wilson,  67  111.  App.  443;  Ottawa 
Gas  Light  &  Coke  Co.  v.  Graham,  28  III.  73;  Decatur  Gas 
Light  &  Coke  Co.  v.  Howell,  92  111.  19;  Chicago  F.  &  B. 
Co.  v.  Hedges,  35  111.  App.  174;  C.  &  E.  I.  Ry.  Co.  v.  Loeb, 
118  111.  210. 

Whatever  is  offensive,  physically,  to  the  senses,  and  by 
such  offensiveness  makes  life  uncomfortable,  is  a  nuisance; 
and  any  business,  however  lawful,  or  skillfully  and  cau- 
tiously conducted,  which  causes  annoyances  that  materially 
interfere  with  the  ordinary  comfort,  physically,  of  human 
existence,  or  of  the  use  and  enjoyment  of  property,  is  a  nui- 
sance, and  an  action  will  lie  for  damages  resulting  to  the 
person  injured.  Winslow  v.  Bloom ington,  24  111.  App.  648; 
Decatur  Gas  Light  Co.  v.  Howell,  92  111.  19;  Ottawa  Gas 
Light  Co.  V.  Graham,  35  111.  346;  Cooper  v.  Randall,  59  111. 
317;  C.  &  E.  LR.  Co.  v.  Loeb,  118  111.  203;  C.  &  E.  L  R. 
Co.  V.  McAuley,  121  111.  160;  L  C.  R.  Co.  v.  Grabill,  50  III. 
248;  Wenona  Zinc  Co.  v.  Dunham,  56  111.  App.  351;  Gempp 
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T.  Bassham,  60  III.  App.  84;  Hyde  Park  T.  H.  L.  &  Co.  v. 
Potter,  167  III.  276;  Ottawa  Gas  Light  Co.  v.  Thompson,  39 
III.  598;  Calef  v.  Thomas,  81  111.  478;  Wahle  v.  Eeinback, 
76  111.  322;  Wylie  v.  Elwood,  134  111.  281;  Rockford  G.  & 
F.  Co.  V.  Enist,  68  III.  App.  300;  C,  C,  C-  &  St.  L.  R.  Co.  v. 
Pattison,  67  111.  App.  35 1 ;  Chicago  Virden  0.  Co.  v.  WilsoD, 
67  111.  App.  443;  Bohan  v.  Port  Jervis  Gas  Light  Co.,  9  L. 
B.  A.  711;  Susquehanna  Fertilizer  Co.  t.  Malone,  73  Md. 
268;  9  L.  R  A.  737. 

Mb.  J^ustice  Hiqbeb  delivered  the  opinion  of  the  court. 

Plaintiff  in  error  is  engaged  in  the  manufacture  and  dis- 
tribution of  gas  for  fuel  and  illuminating  purposes  in  Belvi- 
dere,  and  has  a  gas  plant  located  near  the  residence  of 
defendant  in  error.  The  latter  brought  suit  for  injuries  to 
her  premises  occasioned  by  the  erection  and  operation  of 
-  the  plant. 

The  declaration  contains  five  counts.  The  first  count 
charges  that  the  defendant  negligently  caused  to  proceed 
from  its  plant  smoke,  gas  and  other  vapors  and  noxious  mat- 
ter which  corrupted  the  air,  and  that  in  consequence  plaint- 
iff  was  permanently  injured  in  the  enjoyment  of  her  dwelling 
house.  The  second  count  charges  that  defendant  did  not 
use  proper  care  in  the  operation  of  its  plant,  but  permitted 
leaks  to  occur  in  buildings,  tar  pits,  basins,  etc.,  whereby  gas 
escaped  and  permeated  the  earth;  that  the  dwelling-  house 
was  rendered  unwholesome  and  offensive,  and  the  pure  and 
wholesome  water  in  a  well  on  the  premises,  was  rendered 
impure  and  unwholesome  by  said  escaping  gas.  The  third, 
fourth  and  fifth  counts  all  charge  injury  to  plaintiffs  prem- 
ises and  pollution  of  water  in  the  well  by  the  escaping  gas. 

To  this  declaration  the  plaintiff  in  error  filed  a  plea  of  the 
general  issue,  and  upon  trial  the  jury  returned  a  verdict  in 
favor  of  defendant  in  error  for  $500. 

A  motion  for  a  new  trial  was  overruled  and  judgment 
entered  for  the  amount  of  the  verdict. 

The  principal  error  assigned  by  the  plaintiff  in  error,  and 
the  one  upon  which  it  almost  wholly  depends  for  a  reversal 


428  Appellate  Courts  of  Illinois. 

Vol.  81.]  Belvidere  Gaslight  &  Fuel  Co.  v.  Jackson. 

of  this  judgment  is  '^  that  the  declaration  and  each  and  every 
count  thereof,  is  insufficient  on  which  to  base  the  judgment 
herein. 

Because  the  court  instructed  the  jury  that  the  defendant 
might  be  found  guilty  herein,  if  refuse  escaped  from  its 
plant  and  polluted  the  well  of  plaintiff,  when  there  is  no 
averment  in  the  declaration  of  the  plaintiff  concerning  the 
same. 

The  instruction  complained  of  is  the  fourth,  given  for 
defendant  in  error,  and  is  as  follows : 

'*  If  you  believe  from  the  evidence  that  the  defendant, 
Belvidere  Gas  Light  and  Fuel  Company,  has  negligently  and 
improperly  allowed  noxious  gases,  odors  and  refuse  from  its 
gas  plant  to  escape  and  thus  pollute  the  well  of  water  of  the 
plaintiff,  then  you  are  instructed  that  the  defendant  is  liable 
m  this  action  for  said  injury,  and  you  should  find  for  the 
plaintiff  on  such  issues,  such  damages  as  the  evidence  shows 
she  has  suffered  by  reason  of  such  negligence  and  improper 
conduct  of  the  defendant," 

Two  of  the  instructions  presented  by  plaintiff  in  error 
were  also  modified  to  conform  to  the  theory  expressed  in 
said  instruction  No.  4.  The  "  refuse "  referred  to  is  the 
residuum  left  from  the  substance  out  of  which  the  gas  has 
been  manufactured,  and  is  something  like  tar.  It  is  not 
charged  in  any  of  the  counts  of  the  declaration  that  water 
of  the  well  was  polluted  by  the  escape  of  this  "  refuse." 
Under  the  averments  contained  in  the  declaration  the  instruc- 
tion complained  of  was  faulty  so  far  as  it  called  attention  to  the 
pollution  of  the  water  by  refuse  escaping  from  the  gas  plant. 
The  declaration,  however,  was  sufficiently  broad  to  cover 
any  injury  to  the  water  occasioned  by  the  manufacture  of  the 
refuse  and  its  deposit  in  the  %slt  well,  not  resulting  from  the 
actual  escape  of  the  same  from  the  premises  of  plaintiff 
in  error  and  its  contact  with  the  premises  of  defendant  in 
error.  It  appeared  from  the  evidence,  that  the  "  refuse " 
was  conveyed  into  a  well,  known  as  the  tar  well,  some 
sixty  feet  from  the  plant.  There  was  no  evidence  what* 
ever  that  the  refuse  ever  escaped  from  the  plant  or  the 
tar  well  into  the  well  of  defendant  in  error,  or  upon  her 
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premiseB.  The  jury  therefore  coulil  not  have  found  that  the 
water  in  the  well  of  defendant  in  error  was  polluted  by  the 
escape  of  the  refuse.  We  are  of  opinion  that  the  plaintiff  in 
error  was  not  in  any  way  injured  by  the  giving  of  said 
instruction  No.  4,  nor  in  the  modification  of  the  two 
instructions  offered  by  plaintiff  in  error  on  tlie  same  snbject, 
and  that  therefore  there  was  no  prejudicial  error  in  tliat 
connection.  It  is  a  rule  of  law  well  settled  that  error  with- 
out prejudice  is  no  ground  for  reversal.  Neutield  v,  Rode- 
minski,  144  III.  83;  Moses  v.  Loomis,  55  HI.  App.  342. 

Plaintiff  in  error  complains  because  the  trial  court  refused 
its  instruction  to  the  effect  that,  if  the  jury  believnd  from 
the  evidence  the  plaintiff  in  error  in  erecting,  keeping  and 
operating  its  gas  works  and  the  manufacture  and  keeping  of 
gas  took  all  reasonable  and  proper  precaution  and  used  the 
best  and  most  approved  machinery  and  appliances  in  its 
business,  and  did  all  that  any  reasonable  and  prudent  per- 
son could  do  to  prevent  the  escape  of  gas  from  its  plant, 
and  to  prevent  the  water  in  defendant  in  error's  well 
from  becoming  contaminated,  it  was  not  liable  in  this 
action.  The  fact  that  a  business  is  conducted  with  all  rea- 
sonable care  to  prevent  injury  to  the  rights  of  others  will 
not  of  itself  relieve  the  proprietor  from  responsibility  if  an 
injury  actually  results  therefrom  to  others.  Cooper  v.  Ran- 
dall, 53  III.  24;  Lafiin  &  Rand  Powder  Co.  v.  Teamey,  131 
HI.  322. 

There  was  no  error  in  admitting  testimony  concerning 
the  condition  of  water  in  wells  on  other  premises  in  the 
neighborhood.  Such  testimony  waS  admissible  to  show  the 
extent  and  character  of  the  injury  sustained  by  defendant 
in  error  and  as  tending  to  prove  that  the  o|feration  of  the 
gas  plant  could  produce  the  injury  complained  of.  Wvlie 
V.  Elwood,  134  III.  281;  Cooper  v.  Randall,  .^0  111.  317.  " 

It  is  further  urged  that  the  court  erred  in  admitting 
testimony  concerning  conditions  which  have  arisen  since 
the  commencement  of  the  suit.  In  the  case  of  Hyde  Park 
Light  Co.  V.  Porter,  167  III,  270,  which  was  a  suit  for  inju- 
ries to  premises  caused  by  the  location,  erection  and  opei-ar 


430  Appellate  Courts  of  Illinois. 

Vol.  81.]  Arnold  v.  Hunt. 

tion  of  an  electrio  light  plant,  it  was  said:  '^  It  was  not  the 
erection  of  the  building  itself  nor  the  mere  putting  into  it 
of  machinery,  which  gave  the  right  of  action,  but  it  was 
from  its  operation,  whereby  dirt,  dust,  askes^  etc.,  were 
cast  upon  plaintiff's  premises,  and  jarring  and  Tibrathig^ 
produced,  that  the  damages  ensued  ;^'  and  it  was  there  held 
that  the  plaintiff  was  entitled  to  recover  both  present  and 
future  damages;  that  ^^it  he  was  confined  ta  damagea 
sustained  between  the«time  appellant  commenced  operating 
the  plant  and  the  date  the  action  was  commenced,  he  would 
be  denied  all  substantial  relief." 

This  action  was  brought  for  all  damages  arising  from  the 
causes  set  forth  in  the  declaration  and  it  was  proper  to 
admit  evidence  as  to  the  conditions  surrounding  the  prem- 
ises up  to  the  date  of  trial.  The  evidence  shows  clearly 
that  the  well  of  defendant  in  error  was  polluted,  and  the 
value  of  the  premises  otherwise  depreciated  by  the  location 
and  operation  of  the  gas  plant  of  plaintiff  in  error.  The 
verdict  of  the  jury  was  warranted  by  the  evidence,  and  the 
damages  are  not  excessive. 

As  we  find  no  prejudicial  error  in  the  trial  of  the  cause, 
the  judgment  of  the  Circuit  Court  will  be  affirmed. 


B.  F.  Arnold  v.  B.  C.  Hunt. 

1.  Garnishment—A  Statutory  Proceeding  Not  to  be  Extended.^The 
proceeding  by  gamishment  is  purely  statutory,  and  can  not  be  extended 
to  cases  beyond  the  provisions  of  the  statute. 

2,  Sav:k— Creditors  of  Joint  Judgment  Dd}tors  Can  Not  Maintain  it, 
— ^The  judgment  creditor  of  joint  judgment  debtors  can  not  maintain 
garnishment  for  a  debt  due  to  one  of  such  debtors. 

Proeeedings  In  Garnishment.— Appeal  from  the  Circuit  Court  of 
Knox  County;  the  Hon.  George  W.  Thompson,  Judge,  presiding.  Ap* 
peal  heard  in  this  court  at  the  December  term,  1898.  Affirmed.  Opinion 
filed  April  11,  1899. 

£.   P.  Williams  and  Arnold  &  Gale,  attorneys  for 
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appellant,  contended  that  a  surety  who  pays  a  judgment 
against  himself  and  principal,  may  keep  it  alive  by  having 
it  transferred  to  a  third  pacty.  Katz  v.  Moessinger,  110  III. 
372;  Chandler  v.  Higgins.  109  111.  602;  Allen  v.  Powell, 
108  lU.  584;  Fli^g  v.  Geltma^her,  98  111.  293. 

W.  E.  Bters,  attorney  for  appellee. 

When  a  jadgment  against  joint  defendants  is  paid  by 
one  of  the  defendants,  it  is  canceled. '  Execution  can  not 
issue  on  it.  Rusaeil  v.  Ilugunin,  1  Scara.  562;  Gillett  v. 
Sweat,  1  Gilm.  475;  Logan  t.  Lncas,  59  111.  237;  Tompkins 
v.  Fifth  National  Bank,  63  III.  67. 

The  remedy  of  garnishment  is  purely  a  matter  of  statu- 
tory regulation,  one  at  law,  and  not  in  equity;  and  when, 
at  any  stage  of  the  proceeding,  it  appears  to  the  court  that 
the  writ  has  been  iraprovidently  issued,  it  will  be  dismissed. 
Capes  T.  Burgess,  135  111.  66;  Chanute  v.  Martin,  26  111. 
63;  M.  C.  R.  R.  Co.  v.  Keohane,  31  111.  147;  Pierce  v.  Wade, 
19  111.  App.  185;  Diinderdale  v.  Westinghouae  EI.  Co.,  51 
111.  App.  407;  Dennison  v.  Blumenthal,  37  111.  App.  386; 
Siegel,  Cooper  &  Co.  v.  Schueck,  16T  111.  522;  C.  &  N.  W. 
Ry.  Co.  V.  Scott,  174  III.  413. 

Mr.  Justice  Hiobeb  delivered  the  opinion  of  the  court. 

This  appeal  grows  out  of  a  proceeding  in  garnishment 
instituted  by  appellant  against  H.  S.  Hedgepath  et  al.  as 
debtors  of  the  appellee,  R.  C.  Hunt. 

In  the  course  of  the  proceedings  an  amended  affidavit 
for  garnishment  was  Hied  for  appellant,  stating  in  substance 
that  at  the  June  term,  A.  D.  Iti97,  of  the  Circuit  Court  of 
Knox  County,  Illinois,  a  judgment  was  rendered  by  said 
court  in  favor  of  Charlotte  Peterson  against  appellee  Hunt 
and  one  Hawkinson,  on  a  note  given  by  said  defendants, 
apparently  as  joint  makers,  but  really  by  said  Hunt  as 
principal  and  said  Hawkinson  as  surety,  for  the  sum  of 
(584  and  costs;  that  said  Hawkinson,  as  surety  on  the  note 
aforesaid,  has  paid  the  said  judgment  in  full  and  caused  it 
to  be  assigned  to  appellant  Arnold;  that  execution  has  been 
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duly  issued  on  said  judgment  against  said  defendants  Hunt 
and  Hawkinson,  which  has  been  returned  as  to  said  Hunt 
"no  property  found;"  that  said  defendant  Hunt  has  no 
property  within  the  knowledge  of  affiant  in  his  possession 
liable  to  execution;  that  affiant  has  reason  to  believe  and 
does  believe  that  H.  S.  Hedgepath,  Sarah  E.  Hedgepath 
and  Olive  May  Hedgepath  are  indebted  to  said  defendant 
Hunt  and  have  effects  and  estate  of  said  defendant  in  their 
possession,  custody  and  charge.  The  affidavit  concludes 
with  a  prayer  for  summons  against  said  alleged  debtors  as 
garnishees.  A  motion  was  entered  by  appellee  to  quash 
said  amended  affidavit  and  the  writ  issued  in  the  case,  which 
was  sustained  by  the  court  and  judgment  for  costs  entered 
against  appellant,  who  prayed  and  perfected  an  appeal 
therefrom  to  this  court. 

The  only  question  submitted  to  the  court  below  was 
whether  or  not  the  facts  stated  in  the  affidavit  were  suf- 
ficient in  law  to  entitle  appellant  to  maintain  his  garnish- 
ment proceedings,  and  the  same  question  is  presented  to 
this  court. 

In  the  case  of  C.  &  N.  W.  Ky.  Co.  v.  Scott,  174  111.  413, 
it  was  held,  following  the  principle  declared  in  Siegel, 
Cooper  &  Co.  v.  Schueck  et  al.,  167  111.  522,  that  the  judg- 
ment creditor  of  two  joint  judgment  debtors  could  not 
maintain  garnishment  for  a  debt  due  to  one  of  such 
debtors. 

If  the  rule  announced  in  these  two  cases  applies  to  the 
case  at  bar  it  is  apparent  that  appellant  could  not  maintain 
garnishment  proceedings  against  the  Iledgepaths  upon  his 
joint  judgment  against  appellee  and  Hawkinson,  for  the 
debt  which  they  owed  appellee  alone.  It  is  insisted,  how- 
ever, by  appellant,  that  as  appellee  was  the  principal  debtor, 
and  Hawkinson  only  a  surety,  the  latter  had  a  right  to  pay 
otf  the  debt  and  have  it  assigned  for  his  benefit  to  a  third 
party;  that  ds  a  result  of  such  action  the  judgment  against 
Hawkinson  was  no  longer  in  force,  but  there  remained  a 
judgment  against  appellee  alone  which  could  be  enforced 
and  collected  for  the  benefit  of  Hawkinson  alone;  that 
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Proceeding's  by  Petition,  under  Sections  60  and  61  of  the  Drainage 
Act  of  1879.  Trial  in  the  Ck)unty  Ck>urt  of  Grundy  County;  the  Hon. 
A.  R.  Jordan,  Judge,  presiding.  Finding  and  judgment  for  defendant; 
appeal  by  petitioner.  Heard  in  this  court  at  the  December  term,  1898. 
Appeal  dismissed.    Opinion  filed  April  11,  1899. 

S.  C.  Stouoh,  attorney  for  appellant. 

George  8.  House,  attorney  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

This  was  a  proceeding  begun  by  appellant  in  the  court 
below,  under  sections  60  and  61  of  the  drainage  act  of  1879, 
by  filing  a  petition  averring  that  the  appellant  drainage  dis- 
trict had  theretofore  been  organized  with  certain  bounda- 
ries for  the  purpose  of  constructing  a  drain  to  improve  the 
land  within  said  boundaries;  that  appellee's  right  of  way 
within  said  boundaries  >f  as  included  in  said  district;  that  a 
jury  had  theretofore  been  impaneled,  and  the  damages  and 
benefits  caused  by  the  proposed  improvement  had  been 
assessed  by  it,and  that  $188.16  had,  bythe jury,  been  assesse<l 
against  appellee  as  the  excess  of  its  benefits  over  its  dam- 
ages, and  said  assessment  had  been  duly  confirmed  by  the 
court;  but  that  appellee  was  not  served  with  notice  as  by 
law  required,  and  said  assessment  against  appellee  was 
therefore  irregular  and  defective.  The  petition  asked  that 
the  assessment  be  made  valid  as  by  said  sections  60  and  61 
provided.  Appellee  answered  admitting  lack  of  notice,  and 
denying  that  its  land  would  be  benefited  or  improved  by 
said  drain.  A  jury  was  waived  and  the  issue,  whether  said 
land  would  be  so  benefited,  was  tried  upon  proofs  presented 
and  decided  adversely  to  the  drainage  district,  which  prose- 
cutes this  appeal  from  the  decision. 

Section  88  of  the  Practice  Act  provides  that  all  cases  relat- 
ing: to  revenue  shall  be  taken  directlv  from  the  trial  court 
to  the  Supreme  Court.  The  term  "  revenue,"  as  used  in 
said  section,  embraces  all  taxes  and  assessments  imposed  by 
public  authority,  including  special  assessments.  (Webster 
V.  People,  98  111.  343;  Potwin  v.  Johnson,  106  111.  532;  Peo 
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pie  V.  Springer,  106  111.  5i2;  Herhokl  v.  Chicago,  106  111. 
547;  Blake  v.  People,  109  111.  505;  Schlierbach  v.  Pana,  13 
111.  App.  382;  Phoenix  Grain  &  Stock  Exchange  v.  GHea^ 
son,  22  111.  App.  373;  People  v.  Gillespie,  47  III.  App.  622; 
Gunning  v.  People,  76  III.  App.  57-1-.)  If  we  sustain  the 
judgment  of  the  court  below,  we  thereby  relieve  the  lands 
of  appellee  from  a  special  assessment  imposed  upon  it  by 
the  original  judgment.  If  we  reverse  the  judgment  of  the 
court  below,  the  effect  will  be  to  subject  said  lands  to  the 
payment  of  a  special  assessment.  We  are  of  opinion  that 
the  case  relates  to  revenue,  and  that  we  have  no  jurisdic- 
tion to  determine  the  questions  raised  by  the  record.  The 
appeal  will  therefore  be  dismissed. 


Terre  Haute  &  Indianapolis  R.  B.  €o.  et  at.  t.  Peoria  &  ,  I-ibj 
P.  U.  Ry.  Co.  I  8J  , 

1,    PLRADnto — Plea  of  General  Ferformance--Doe»  ffot  Angtcer  an  |  M 
Assigninent  of  a  Parlieular  Breach.— In  an  action  on  a  bond  given  for 
the  purpose  of  continuing  an  injunction  in  force  pending  an  appeal,  a 
plea  of  general  perFormance  ie  not  a  good  answer  to  an  assignment  of  a 
particular  breach. 

3.  Sake —  Where  the  Plea  of  Non  Damnificatvg  ia  Insufficient.  — Where 
the  condition  of  the  bond  stipulates  for  the  performance  of  a  particular 
act,  performance  of  that  net  must  be  averred;  the  pleaof  non  dainaifieatut 
is  not  sufficient. 

8.  8ATtK—NU  Debet  in  Actions  upon  Bond*.— A  plea  of  ml  de6e(  b 
not  a  good  plea  in  an  action  upon  a  bond  where  there  are  no  common 
counts  in  the  declaration. 

4.  EaTOPPSL — By  IteeilaU  in  a  Bond. — Where  an  obligor  has  volun- 
tarily given  the  undertaking  and  dt?layed  the  enforcement  of  the  decree, 
a  plea  of  lack  of  jurisdiction  in  the  court  does  not  present  a  valid  defense 
tosn  action  upon  the  bond.  In  such  cases  theobligees  are  estopped  from 
denying  that  it  is  a  valid  obligation. 

5.  PLBAS—H'AtcJi  Amount  to  a  Demurrer.— A  plea  in  bar,  the  legal 
effect  of  which  is  to  admit  the  facta  alleged  and  deny  the  legal  con- 
clusion drawn  therefrom  in  the  declaration  is  insufficient,  as  that  is  the 
office  of  a  demurrer. 

B.  iNJUNcnos  Bonds— Juicer  to  Fix  Conditiott*  of.— The  conditions 
of  an  injunction  bond  are  Axed  by  statute,  only  in  the  case  of  enjoining 
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the  collection  of  a  judgment.  In  all  other  cases  the  party  must  give 
bond  with  such  conditions  as  the  court  may  require,  and  where  an 
application  continuing  an  injunction  in  force,  pending  an  appeal  from 
a  decree  dissolving  the  same,  is  granted,  the  court  may  require  such 
further  bond  as  it  deems  equitable. 

7.  Appeal  Bonds — Paicer  to  Fix  Conditions. — On  an  appeal  from  a 
judgment  or  decree,  other  than  a  money  judgment  or  decree,  the  court 
can  fix  the  conditions  of  the  bond  with  reference  to  the  character  of  the 
judgment  or  decree  appealed  from. 

8.  Union  Depot  Cobipanies— Tfce  Peoria  and  PeJrin  Union  'Rail- 
road.— The  Peoria  and  Pekin  Union  Railroad  Ck)mpany  is  not  a  union 
depot  company,  and  is  not  bound  by  the  statutes  regulating  the  charges 
of  union  depot  companies,  or  bound  to  let  other  railroads  use  its  tracks  and 
depots  upon  any  terms. 

9.  Voluntary  Obligations— TF/ia*  are,  efc— A  bond  given  for  the 
purpose  of  continuing  an  injunction  in  force,  pending  an  appeal,  is 
treated  as  a  voluntary  obligation  in  this  State,  and  the  party  entering 
into  it  is  estopped  from  denying  that  he  is  liable  to  the  extent  that  its 
words  bind  him  when  strictly  construed. 

10.  Adjudication— Can  Not  he  by  Piecemeal.— A  party  can  not  try  a 
cause  by  parts;  in  different  proceedings;  he  must  bring  his  whole  case 
before  the  court,  and  have  it  disposed  of  in  one  proceeding.  So  when  a 
complainant  presents  his  cause  of  action  to  the  court  he  must  bring 
forward  and  urge  all  the  reasons  which  then  exist,  for  the  support  of  it. 
The  controversy  can  not  afterward  be  re-opened  to  hear  additional  rea- 
sons in  support  of  it  which  then  existed  and  were  within  the  knowledge 
of  the  party. 

1 1.  Res  Ad  judicata—  What  it  Embraces.  —The  principle  of  res  adju- 
dicata  embraces  not  only  what  was  actually  determined  in  the  former 
case  but  also  extends  to  all  other  matters  properly  involved,  und  which 
might  have  been  raised  and  determined  in  it.  So  a  complainant  is 
bound  to  bring  forward  every  objection  known  to  exist  to  the  validity  of 
a  tax.  and  if  he  fails  to  do  so  he  can  not  urge  it  in  a  subsequent  suit. 

12.  Sjme— Litigation  Must  Have  an  ^nd.— Litigation  must  have  a 
termination,  and  when  a  matter  has  been  in  issue,  the  parties  before 
the  court,  and  opportunity  afforded  to  assert  their  rights,  they  must  be 
held  concluded  from  afterward  litigating  them  into  another  proceeding. 
.  13.  Same— r/i€  Rule  Stated.—Where  a  given  matter  becomes  the  subject 
of  litigation  and  adjudication  by  a  court  of  competent  jurisdiction,  the 
law  requires  the  parties  to  bring  forward  their  whole  cause,  and  will  not, 
except  under  special  circumstances,  permit  them  to  open  the  same  sub- 
ject to  again  litigate  a  matter  which  might  have  been  brought  forward 
as  a  part  of  the  subject  in  contest,  but  was  not,  because  the  parties  from 
negligence,  inadvertence,  or  even  accident,  omitted  a  part  of  their  case. 

14,  Decree— M'/i€n  Conclusive  as  Estoppel.— A  final  decree  in  chan- 
cery is  as  conclusive  as  a  judgment  at  law,  and  is  available  as  an  estoppel , 
whether  the  second  action  involving  the  same  question  is  at  law  or  in 
equity. 
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B.  &  P.  638;  Stephen's  Pleading,  p.  322;  America^  Building 
Association  v.  Booth,  17  E.  I.  736;  Everett  v.  State,  28  Md. 
190. 

The  fifth  plea  was  nil  debet.  It  was  not  a  good  plea  to  an 
action  of  debt  on  a  bond.  Mix  v.  The  People,  92  111.  549; 
Price  V.  Farrar,  6  111.  App.  536;  Kilgour  v.  Drainage  Com- 
missioners, 111  111.  342;  Caldwell' V.  Richmond,  64  111.  30; 
Ency.  of  Pleading  &  Practice,  Vol.  3,  page  664. 

The  sixth  and  seventh  pleas  are  substantially  alike.  They 
are  pleas  of  nmi  dainnificatvs.  The  declaration  avers  the 
breach  of  a  covenant  to  pay  $1,875  per  month.  The  con- 
sideration for  that  covenant  was  the  continuance  in  force 
of  an  injunction.  The  continuance  of  the  injunction  is 
admitted  in  the  bond.  These  pleas  set  out  certain  facts  and 
then  averred  thereby  no  damage  was  sustained.  The  facts 
did  not  go  to  the  consideration,  since  the  consideration  was 
the  continuance  of  the  injunction;  and  pleas  of  non  damni- 
jicatus  could  not  be  pleaded.  See  authorities  above.  Sears 
V.  Nagler,  18  111.  App.  547. 

The  court  properly  refused  to  allow  the  plea  denying  the 
continuance  of  the  injunction  to  be  filed,  because  a  plea  of 
no  consideration  was  already  filed,  and  because  the  defend- 
ants in  that  suit  were  estopped  to  deny  the  continuance  of 
the  injunction.  The  bond  recited  it.  Fowter  v.  Scott,  11 
Ark.  675,  686;  Spelling  on  Extraordinary  Relief,  Sec,  936; 
Person  v.  Thornton,  86  Ala.  808,  5  So.  Rep.  470;  LeStrange 
V.  State,  58  Md.  26;  Mix  v.  The  People,  86  111.  329;  George 
V.  Bischoflf,  68  111.  236;  Herrick  v.  Swartwout,  72  111.  340; 
Arnott  V.  Friel,  50  111.  174. 

Similar  bonds  have  been  upheld  by  our  Supreme  Court. 
It  has  been  held  that  an  injunction  bond  in  a  suit  to  restrain 
the  collection  of  a  note,  may  be  conditioned  for  the  payment 
of  the  note.  In  the  chancery  case,  the  issue  was  defendant's 
right  to  require  a  payment  of  certain  rental.  That  issue 
was  decided  in  its  favor  before  the  bond  was  given.  It  was, 
therefore,  a  proper  exercise  of  discretion  for  the  court  to 
require  a  covenant  for  the  payment  of  the  rental,  in  case  the 
decree  was  afiirmed.    Billings  v.  Sprague,  49  111.  509;  Barnes 
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can  not  retry  the  chancery  suit  in  the  suit  on  the  bonds. 
Fowler  v.  Scott,  11  Ark.  675,  686;  McAllister  v.  Clark,  86 
111.  236;  High  on  Injunctions,  3d  Ed.,  Sees.  1637, 1641, 1652; 
Sipe  V.  Holiiday,  62  Ind.  4. 

Mr.  Presidiko  Jusrice  Dibbll  delivered  the  opinion  of 
the  court. 

On  the  12th  day  of  December,  1894,  in  the  Circuit  Court 
of  Peoria  .County,  in  a  chancery  case  pending  therein,  in 
which  the  Terre  Haute  &  Indianapolis  Railroad  Companj' 
was  complainant  and  the  Peoria  &  Pekin  Union  Railway 
Company  was  defendant  (which  companies  we  will  for 
brevity  here  call  the  Indianapolis  company  and  the  Pekin 
company),  a  final  decree  was  entered,  dissolving  an  injunc- 
tion which  had  theretofore  been  issued  in  said  cause,  finding 
the  equities  with  the  defendant,  and  that  complainant  was 
not  entitled  to  the  relief  prayed  for,  and  dismissing  the  bill 
of  complaint.  Complainant  then  prayed  an  appeal  to  this 
court  and  for  an  order  continuing  in  force  said  injunction 
pending  said  appeal.  The  court  thereupon  entered  the  fol- 
lowing order : 

"It  is  hereby  ordered  and  decreed  that  said  appeal 
be  allowed  and  said  injunction  is  ordered  continued  in 
force  pending  said  appeal,  upon  complainant's  filing  a 
bond  within  twenty-one  da3's  from  this  date,  in  the  sum  of 
$20,000,  conditioned  that  said  complainant  shall  prosecute 
said  appeal  with  effect,  and  pay  defendant  all  costs  of  suit 
rendered,  and  to  be  rendered,  against  it  by  said  court,  and 
shall  moreover  pay  to  defendant  all  damages  sustained  by 
it  by  the  continuance  of  said  injunction,  and  also  the  sum 
of  $1,875  per  month  for  each  month  from  October  1,  1892, 
to  the  present  time,  and  each  month  during  the  pendency  of 
said  appeal,  less  such  credits  as  complainant  may  be  entitled 
to  by  reason  of  payments  made  on  said  sum  (the  said  sum  of 
§1,875  per  month  being  the  rental  demanded  of  plaintiff  as 
a  fixed  charge,  as  in  defendant's  answer  stated);  said  condi- 
tions and  reauirements  of  said  bond  to  be  in  full  force  and 
effect  if  the  aecree  herein  appealed  from  shall  be  affirmed 
in  said  Appellate  Court,  otherwise  to  be  null  and  void." 

In  compliance  with  said  order,  complainant  filed  in  said 
court  its  bond  with  sureties.     The  condition  of  the  bond, 
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after  reciting  the  decree  and  prayer  and  order  of  appeal 
and  order  continuing  the  injunction  in  force  pending  said 
appeal,  was  as  follows : 

"Now,  if  said  Terre  Haute  &  Indianapolis  Railroajl 
Company  shall  duly  prosecute  said  appeal,  and  shall 
moreover  pay  all  costs  rendered,  and  to  be  rendered, 
against  it,  and  shall  pay  to  said  Peoria  &  Pekin  Union 
Railway  Co.  all  damages  sustained  by  it  by  the  continuance 
in  force  of  said  injunction,  and  shall  pay  to  said  Peoria 
&  Pekin  Union  Railway  Company  the  sum  of  ?  1,875  per 
month  for  each  month  from  October  1,  1892,  to  the  date  of 
filing  in  said  Circuit  Court,  of  the  decree  dissolving  said 
injunction,  and  for  each  and  every  month  from  said  last 
named  date  during  the  pendency  of  said  appeal,  less  such 
credits  as  said  Terre  Haute  &  Indianapolis  Railroad  Co, 
may  beentitled  to  by  reason  of  payments  made  on  said  sum 
(the  said  sum  of  Jl,875  per  month  referred  to  being  the 
rental  demanded  of  complainant  as  a  fixed  charge,  as  in 
defendant's  answer  stated)  in  case  the  decree  appealed  from 
shall  be  affirmed  in  said  Appellate  Court,  then  the  above 
obligation  to  be  nuU  and  void,  otherwise  to  remain  in  full 
force  and  virtue," 

On  December  10,  1895,  the  Appellate  Court  affirmed  the 
decree.  Thereafter  this  suit  was  brought  upon  said  bond. 
Certain  common  counts  of  the  declaration  as  filed  were 
withdrawn  and  the  declaration  was  reduced  to  the  amended 
first  count.  It  set  out  the  decree,  the  prayer  and  order  for 
an  appeal  and  continuing  the  injunction  in  force,  the  bond 
given  under  said  order,  the  affirmance  of  said  decree  by  the 
Appellate  Court,  and  averred  that  said  Indianapolis  com- 
pany continued  to  use  the  property  of  the  plaintiff  in  said 
suit  involved  during  all  said  time  and  has  not  paid  the 
plaintiff  said  sum  of  tl,875  per  month  for  each  month  from 
October  1,  1892,  to  the  date  of  said  decree,  and  for  each 
month  thereafter  during  the  pendency  of  said  appeal,  as  in 
said  writing  obligatory  provided,  or  any  part  thereof, 
except  the  sura  of  $1,083,33  per  month;  that  except  the 
said  last  sum  there  are  no  credits  to  which  the  said  Indian- 
apolis company  is  entitled  by  reason  of  payments  made  on 
said  sura  of  $1,875,  to  be  paid  per  month  as  in  said  writ- 
ing obligatory  provided;   nor  has  it  paid  the  costs  last 
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aforesaid,  or  the  damages  sustained  by  plaintiff  b}"  the  con- 
tinuance in  force  of  said  injunction,  or  any  part  of  the 
same,  whereby  action  hath  accrued,  etc.  All  plaintiff 
offered  proof  concerning  and  sought  to  recover  under  saidl 
declaration  was  $1,875  per  month  for  said  time,  less  $1,083.33 
per  month  paid  thereon,  so  that  no  question  is  involved  con- 
cerning any  other  damages  except  said  specific  sum  per 
month,  provided  for  in  the  bond. 

Defendant  filed  eight  pleas.  The  first  was  non  est  factum^ 
the  fourth  nul  tiel  corporation^  and  the  eighth  want  of  con- 
sideration, and  upon  these  pleas  issues  of  fact  were  joined. 
The  second  plea  was  that  the  Indianapolis  company  did,  at 
all  times  after  making  said  writing  obligatory,  keep  and 
perform  all  the  valid  and  lawful  matters  and  things  in  said 
condition  specified  on  its  part  to  be  kept  and  performed. 
The  third  plea  was  non  damnificatua.  The  fifth  plea  was 
nil  debet.  The  sixth  plea  set  up  certain  transactions  herein- 
after more  fully  stated,  which  occurred  prior  to  the  filing 
of  said  bill  for  an  injunction,  and  averred  that  ^)y  reason 
thereof  plaintiff  had  not  then,  nor  ever  since  October  1, 1892, 
the  right  to  charge  the  Indianapolis  company  more  than 
$1,083.33  per  month,  and  that  it  had  paid  said  sum,  where- 
fore plaintiff  had  sustained  np  damages  by  reason  of  its 
failure  to  pay  said  $1,875  per  month  according  to  the  terms 
of  said  writing  obligatory,  and  ought  not  to  recover  said 
last  named  sum.  The  seventh  plea  set  up  said  facts  and 
the  Genis  contract  hereinafter  referred  to,  and  averred  that 
said  contract  was  in  force  between  said  plaintiff  and  said 
Indianapolis  company,  and  that  said  plaintiff  had  no  right 
to  an 3'  greater  sum  than  the  $1,083.33  per  month  stipulated 
in  the  Genis  contract.  It  also  stated  the  filing  of  the  bill 
and  answer  in  said  chancery  suit,  the  hearing  and  the 
decree,  the  prayer  and  order  of  appeal  and  continuing  in 
force  of  said  injunction,  and  the  giving  of  the  bond  in  suit 
incompliance  therewith;  that  it  never  owed  plaintiff  $1,875 
per  month;  that  a  just  and  reasonable  compensation  was 
less  than  $1,083.33  per  month,  which  it  had  paid;  that  said 
Indianapolis  company  entered  into  said  writing  obligatory 
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only  because  it  could  Dot  otlienvise  complete  said  appeal, 
and  that  the  order  of  the  Circuit  Court  requiring  it  to  give 
bond  for  the  payment  of  |1,S75  y>er  month  was  without 
legal  anthority  and  was  null  and  void;  that  on  a  subsequent 
appeal  from  said  decision  of  the  Appellate  Court  the  Supreme 
Court  of  this  State  adjudged  said  Genis  contract  in  full 
force  and  eSect,  and  that  the  Indianapolis  company  was 
not  legally  ohliged  to  pay  any  greater  sum  than  $1,083.33 
per  month,  which  sum  it  had  paid;  and  thirt  it  had  per- 
formed all  the  other  duties  of  said  obligation.  Demurrers 
were  sustained  to  the  second,  third,  Bfth,  sixth  and  seventh 
pleas,  and  defendants  elected  to  abide  by  said  pleas.  On 
the  day  of  the  trial  defendants  asked  leave  to  file  two  addi- 
tional pleas.  The  first  additional  plea  denied  that  the 
injunction  was  continued  in  force  durini;  the  pendency  of 
said  appeal  or  any  part  of  said  time.  This  the  court  refused 
leave  to  file.  The  court  gave  leave  to  file  the  second  addi- 
tional plea.  It  set  out  at.  length  the  allegations  of  the  bill 
of  com|)laint  in  said  chancery  cause,  the  fact  of  answer  and 
of  decree  dismissing  the  bill  and  dissolving  the  injunction, 
and  averred  that  by  reason  of  the  facts  so  stated  the  order 
allowing  the  appeal  and  continuing  in  force  the  injunction 
and  the  bond  mentioned  in  the  declaration  were  each  wholly 
without  the  jurisdiction  of  the  Circuit  Court  and  null  and 
void.  A  demurrer  to  this  plea  was  sustained.  There  was 
a  jury  trial,  proof  that  only  §1,083.33  per  month  had  been 
paid  upon  the  rentals  referred  to  in  said  order  and  bond, 
and  tliat  the  difference  between  that  sum  and  $1,87.^  per 
month  from  October  1, 1892,  to  December  1, 1S395,  amounted 
to  $30,083.46,  no  part  of  which  had  been  paid.  There  was 
a  verdict  and  judgment  in  debt,  awarding  damages  in  the 
sum  of  $20,000,  the  full  penalty  of  the  bond.  This  is  a  writ 
of  error  prosecuted  by  the  principal  and  sureties  in  said 
bond  to  reverse  said  judgment. 

The  breach  assigned  was  a  failure  to  pay  $1,875  per 
month.  The  second  plea,  general  performance,  did  not 
answer  that  breach,  and  was  therefore  bad.  {Mix  v.  The 
i:*eoplo,  86  111.  329.)    Moreover,  it  only  averred  performance 
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of  the  valid  and  lawful  matters  in  the  conditions  of  the  bond 
SQeciiied,  without  indicating  what  conditions  the  defendants 
considered  valid  and  lawful  and  had  performed.  The  third 
plea,  non  da7nnijicatus^  was  insufficient  where,  as  here,  the 
condition  is  to  pay  a  specified  sum  of  money.  Where  the 
condition  stipulates  for  the  performance  of  a  particular 
act,  performance  of  that  act  must  be  averred.  (Coombs  v. 
Newlon,  4  Blackf.  120;  Sears  v.  Nagler,  18  111.  App.  547.) 
The  fifth  plea,  nil  dehet^  was  applicable  only  to  the  common 
counts  (Mix  v.  The  People,  92  III.  549),  and  they  were 
withdrawn  before  the  plea  was  filed.  The  second  addi- 
tional plea  denying  the  jurisdiction  of  the  court,  the  valid- 
ity of  the  order  requiring  the  bond  and  the  bond  given 
thereunder,  did  not  deny  that  by  virtue  of  said  bond  the 
injunction  was  continued  in  force  and  complainant  in  said 
chancery  suit  given  the  full  benefit  of  said  order  and  bond. 
Where  an  obligor  has  voluntarily  given  the  undertaking 
and  delayed  the  enforcement  of  the  decree,  lack  of  jurisdic- 
tion in  the  court  does  not  present  a  valid  defense  to  an 
action  upon  the  bond.  In  such  cases  the  obligees  are 
estopped  from  denying  that  it  is  a  valid  obligation.  (High 
on  Injunctions,  1st  Ed.,  Sec.  961;  Walton  v.  Develing,  61 
111.  201;  Mix  V.  The  People,  86  111.  329.)  The  court  there- 
fore ruled  correctly  in  sustaining  the  demurrer  to  the  second, 
third  and  fifth  pleas  and  to  the  second  additional  plea.  The 
court  did  not  err  in  refusing  leave  to  file  the  first  additional 
plea,  which  denied  that  the  injunction  was  continued  in 
force  during  the  pendency  of  said  appeal.  The  legal  effect 
of  the  order  of  appeal  and  of  giving  the  bond  therennder 
was  to  continue  the  injunction  in  force.  The  plea  did  not 
deny  the  making  of  said  order  nor  the  giving  of  the  bond, 
and  without  denying  these  allegations  defendants  could  not 
be  heard  to  question  their  necessary  legal  effect  by  plea. 
That  would  be  admitting  the  facts  alleged  and  denying  the 
lesfal  conclusion  drawn  therefrom  in  the  declaration,  and 
that  is  the  office  of  a  demurrer.  Moreover,  issue  had 
already  been  joined  upon  a  plea  of  want  of  consideration. 
This  disposes  of  the  action  of  the  court  upon  all  the  pleas 
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except  the  sixth  and  seventh,  and  our  conclusion  that  the 
demurrer  to  those  pleas  was  correctly  sustained  will  appear 
from  \vhat  we  hereafter  say  of  the  merits  of  the  case. 

Plaintiff's  proof  made  a  prima  facie  case.  Defendants 
offered  considerable  documentary  evidence,  set  out  in  the 
bill  of  exceptions,  to  which  the  court  sustained  objections. 
We  shall  consider  both  the  evidence  admitted  and  that 
rejected  in  determining  whether  either  established  a  defense. 
From  this  evidence  the  material  facts  are  as  follows : 

The  Pekin  company,  plaintiff  below,  is  a  railroad  com- 
pany owning  a  railroad  extending  from  Peoria  to  Pekin, 
with  many  side  tracks,  with  depots  and  bridges,  and  with 
switches  reaching  various  industries  in  Peoria.  It  not  only 
operates  trains  of  its  own,  but  lets  the  use  of  its  tracks  and 
terminal  facilities  to  other  railroad  companies  which  wish 
to  reach  Peoria  and  itsshipping  business,  but  liave  no  tracks  ■ 
or  rights  of  way  thereto;  and  it  also  does  switching  for  such 
railroad  companies  with  its  own  engines  and  crews.  In 
ISSl  the  Illinois  Midland  Railroad  Company  was  in  the 
hands  of  Louis  Genis,  receiver,  and  he,  as  such  receiver, 
made  a  contract  with  the  Pekin  company  for  the  use  of 
said  tracks  and  terminals  for  the  period  of  said  receivership 
of  Genis  and  his  successors,  as  receiver,  with  the  right  of  the 
Midland  com|Kiny  or  the  purchaser  of  said  Midland  road 
at  the  termination  of  the  receivership  to  extend  the  lease  for 
fifty  years  from  February  1,  1881.  The  consideration  to 
be  paid  for  said  privileges  was  certain  uniform  rates  named 
for  specified  items  of  service,  such  as  switching  and  the 
like,  and  also  a  further  and  fixed  charge  of  $13,00<)  per 
year  in  equal  monthly  installments  of  $1,083.33  per  month. 
There  were  provisions  by  which  any  purchaser  of  the  Mid- 
land would  have  the.  option  to  accept  or  reject  that  con- 
tract, and  also  provisions  restricting  the  right  of  Genis  and 
bis  successors  to  assign  the  contract  or  any  rights  thereun- 
der to  any  other  railroad  corporation,  and  requiring  therefor 
the  consent  of  the  Pekin  company  and  every  one  of  its 
directors.  In  1887  the  Terre  Haute  &  Peoria  Railroad 
Company  liecame  the  owner  of  the  Midland  road  by  pur- 


446  Appellate  Courts  of  Illinois. 

Vol.  81.]  T.  H.  &  L  R.  R  Co.  v.  P.  &  P.  U.  Ry.  Co. 

chase  at  a  sale  under  judicial  proceedings.  Thereafter 
said  Terre  Haute  &  Peoria  Railroad  Company  used  and 
paid  for  the  facilities  of  the  Pekin  company  as  Genis  had 
previously  done.  There  was  never  any  determination  by 
the  Terre  Haute  &  Peoria  Railroad  Company  to  adopt 
and  be  bound  by  the  Genis  contract,  nor  any  consent  by 
the  Pekin  company  and  its  directors  that  said  road  should 
have  the  benefit  of  the  Genis  contract,  except  as  such 
adoption  and  consent  were  indicated  by  the  use  of  said 
terminals,  and  the  payment  and  receipt  of  the  rent  therefor 
at  the  rate  fixed  by  the  Genis  contract.  Indeed,  the  Terre 
Haute  &  Peoria  Railroad  Company  notified  the  superin- 
tendent of  the  Pekin  company  that  it  sought  a  modifica- 
tion of  the  Genis  contract. 

On  October  1,  1892,  the  Indianapolis  company  took 
possession  of  the  Terre  Haute  &  Peoria  Railroad  by  virtue 
of  a  contract  of  that  date  between  said  companies,  and 
thereafter  operated  said  railroad  in  connection  with  its  own 
lines  by  it  previously  operated.  The  Indianapolis  company 
had  more  extended  lines  of  road  than  Genis  Ojierated  as  re- 
ceiver of  the  Midland  when  the  contract  between  him  and 
the  Pekin  company  was  made,  and  it  had  greater  use  for 
the  tracks  and  facilities  of  the  Pekin  company.  Before 
October  1,  1892,  and  before  the  Indianapolis  company  took 
possession  of  the  property  of  the  Terre  Haute  &  Peoria 
Railroad  Company,  and  before  the  date  of  the  contract 
between  the  two  last  named  companies,  the  Indianapolis 
company  was  notified  by  the  Pekin  company  that  if  it  de- 
sired to  use  the  terminals  of  the  Pekin  company  the  fixed 
charge  therefor  would  be  $22,600  per  year,  in  equal  install- 
ments of  $1,875  per  month;  and  the  Terre  Haute  <&  Peoria 
Railroad  Company  was  also  notified  at  the  same  time  that 
it  would  not  be  permitted  to  use  the  terminals  of  the  Pekin 
company  after  October  1,  1892,  under  the  former  arrange- 
ment. At  the  end  of  the  month  of  October,  1892,  the  Pekin 
company  sent  the  Indianapolis  company  a  bill  which  in- 
cluded said  fixed  charge  at  $1,875  for  that  month,  and  the  bill 
was  paid.    At  the  end  of  the  next  month  a  like  bill  was 
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sent,  but  the  Imlianapolia  company  did  not  pay  it  in  full. 
Instead  it  sent  a  voucher  for  a  sum  which  would  cover 
rent  for  both  months  at  $1,083.33  per  month,  ]ess  the 
sum  paid  at  the  end  of  October.  The  Pekin  company 
refused  to  receive  this  voucher.  It  was  finally  arranged 
between  the  two  companies  that  payment  should  be  made 
temporarily  at  $1,083.33  per  month  and  that  the  Pekin, 
company  should  receive  it  as  upon  account  till  the  Indian- 
apolis company  could  investigate  its  rights  in  the  premises, 
but  with  the  understanding  that  the  Pekin  company  claimed 
and  would  insist  upon  the  Jlj'STS  per  month,  and  that  the 
Indianapolis  company  did  not  admit  a  liability  therefor. 
Correspondence  between  the  parties  followeil,  but  no  con- 
clusion was  reached.  On  March  19,  1894,  the  Pekin  com- 
pany notified  the  Indianapolis  company  in  writing  that  on 
April  20,  1894,  it  would  be  excluded  from  the  use  of  said 
tracks  and  terminals  unless  it  paid  the  ba]^k  rent  from  Octo- 
ber 1, 1892,  at  $1,875  per  month,  and  made  a  satisfactory 
contract  for  the  further  use  of  the  property.  Thereupon 
on  April  20,  18<)4,  the  Indianapolis  company  filed  its  bill 
for  an  injunction  already  referred  to,  and  obtained  a  tem- 
porary injunction  from  a  master.  Said  bill,  in  detailing  the 
facts,  included  the  execution  of  the  Genis  con  tract  and  made 
it  an  exhibit,  but  it  did  not  aver  that  either  the  Terre  Haute 
&  Peoria  Kailroad  Company  or  the  Indianapolis  company 
had  ever  elected  to  adopt  and  be  bound  by  said  Genis  con- 
tract. It  based  its  right  to  an  injunction  upon  the  position 
that  the  Pekin  company  was  not  a  railroad  company,  but 
was  a  union  depot  company,  and  bound  by  the  statutes 
of  the  State  regulating  the  charges  of  union  depot  com- 
panies; that  the  Pekin  company  was  unjustly  and  unlaw- 
fully discriminating  against  the  Indianapolis  company  and 
chaining  it  more  than  it  charged  other  companies,  and  more 
than  the  facilities  furnished  were  reasonably  worth;  and 
that  said  facilities  were  worth  no  more  than  $13,000  per 
annum.  Its  prayer  was  for  a  final  decree  restraining  the 
Pekin  company  from  excluding  the  Indianapolis  company 
from  its  terminal  rights  and  facilities  "  so  long  as  complaio- 
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ant  pays,  and  will  secure  payment,  of  a  reasonable  and  just 
compensation  for  such  use,  rights  and  privileges  as  may  be 
charged  to  and  collected  of  other  persons  and  corpora- 
tions using  and  enjoying  like  rights  and  services  in  saidcity^ 
of  Peoria,"  and  for  a  temporary  injunction  of  like  tenor 
pending  the  suit. 

Upon  the  hearing  of  a  motion  to  dissolve,  after  answer, 
the  court  dissolved  the  injunction.  The  jiarties  then  sub- 
mitted the  cause  at  once  for  final  hearing  upon  the  proofs 
heard  on  the  motion  to  dissolve,  and  a  decree  was  entered 
as  before  recited  finding  the  equities  with  defendant,  and 
dissolving  the  injunction  and  dismissing  the  bill.  Then  fol- 
lowed the  prayer  and  order  granting  an  appeal  and  continu- 
ing the  injunction  in  force  under  the  bond  here  in  suit. 
That  decree  was  affirmed  in  T.  H.  &  I.  R.  R.  Co.  v.  P.  &  P. 
U.  Ry.  Co.,  61  111.  App.  405,  and  167  111.  296.  The  provisions 
of  said  Genis  contract  set  out  in  the  statement  of  that  case  bv 
the  Supreme  Court  in  107  111., on  pages  297  to  299,show  it  was 
clearly  a  debatable  questioYi  whether  the  Indianapolis  com- 
pany could  avail  itself  of  the  Genis  contract  without  the 
assent  of  the  Pekin  companj'  and  each  of  its  directors.  If  the 
Indianapolis  company  had  the  right  to  adopt  the  Genis 
contract,  there  is  nothing  to  show  that  prior  to  the  filing  of 
the  pleas  in  this  case  it  ever  claimed,  in  any  corres|>ondence 
or  pleading,  that  it  was  entitled  to  the  benefits  of  and  bound 
by  the  provisions  of  that  contract.  Contracts  must  be  of 
mutual  obligation  if  binding  at  all,  and  if  the  Indianapolis 
company  was  entitled  to  the  benefits  of  the  Genis  contract, 
it  could  be  compelled  to  pay^  the  rental  and  the  other  charges 
therein  specified  for  fifty  years  from  February  1,  1881,  and 
it  might  not  at  that  time  have  seemed  to  be  for  its  advan- 
tage to  be  bound  to  that  extent.  Its  position  in  its  bill  of 
complaint  was  distinctly  antagonistic  to  the  Genis  contract, 
and  virtually  a  repudiation  thereof.  It  set  up  as  its  only 
ground  for  relief  against  exclusion  from  the  terminals  of 
the  Pekin  company  that  the  latter  was  merely  a  union 
depot  company,  and  as  such  bound  by  the  statute  governing 
such  companies,  and  requiring  that  their  terms  and  condi- 
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Sec*  67.)  These  statutory  provisions  have  been  liberally  con- 
strued. (Billings  V.  Sprague,  49  111.  509;  Barnes  v.  Brook- 
man,  107  111.  317;  Walker  v.  Pritohard,  135  111.  103,  110.) 
The  Pekin  company  owned  this  railroad.  It  was  not  bound 
to  let  other  railroads  use  its  tracks  and  depots  at  all  upon 
any  terms.  Unless  the  Indianapolis  company  had  acquired 
some  rights  thereto  by  contract  or  otherwise  the  Pekin 
company  had  the  right  to  exclude  it  from  said  terminals. 
Before  the  date  of  the  contract  between  the  Indianapolis 
company  and  the  Terre  Haute  &  Peoria  Railroad  Company, 
the  Pekin  company  had  notified  the  Indianapolis  company 
that  it  could  not  use  its  terminals  without  paying  $1,875  per 
month,  as  a  fixed  charge  therefor.  With  such  notice  the 
Indianapolis  company  entered  and  used  the  property. 
Unless  it  had  some  contract  or  other  legal  right  it  was  a 
tenant  at  will,  bound  to  pay  while  it  stayed  at  the  rate  it  had 
been  notified  in  advance  would  be  charged.  Still  later  it 
had  been  notified  it  would  be  excluded  on  a  given  date,  one 
month  later,  unless  it  paid  the  arrears  at  the  rate  so  named 
to  it  in  advance.  Resorting  to  a  court  of  equity,  it  asserted 
as  its  only  right  to  resist  exclusion  that  the  Pekin  company 
was  a  union  depot  company  bound  to  prescribe  uniform 
terms  and  conditions  to  all  railroads  desiring  to  use  its  prop- 
erty, and  that  the  Pekin  company  was  violating  this  statute 
and  practicing  unlawful  discrimination  against  the  plaintiff. 
The  Circuit  Court  decided  it  had  no  such  right  to  resist  such 
exclusion.  It  desired  to  appeal  and  to  still  retain  the  use 
of  defendant's  property.  If  the  Circuit  Court  was  right  the 
Pekin  company  had  lawful  authority  to  expel  the  Indian- 
apolis company,  unless  the  latter  paid  the  $1,875  ))er  month. 
We  think  it  was  entirely  equitable  that  the  court  should 
require  as  a  condition  of  retaining  the  benefit  of  the  injunc- 
tion that  complainant  should  give  bond  to  pay  its  arrears 
upon  said  $1,875  per  month  from  the  date  it  began  using 
defendant's  property  till  the  decision  of  the  Appellate  Court 
if  the  decree  was  afiirmed.  The  only  resp^t  in  which  it 
was  suggested  the  order  requiring  the  bond  was  not  equi- 
table, is,  that  the  Indianapolis  company  was  in  under  the 
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Genis  contract  and  thereby  entitled  to  use  the  property  at 
$1,0S3.33  per  month,  or  that  it  was  only  boand  to  pay  what 
the  premises  were  reasonably  worth,  and  therefore  it  ought 
not  to  be  compelled  to  give  bond  for  $1,S75  per  month.  But 
that  was  not  the  case  the  Indianapolis  company  had  made 
by  its  bill  and  proofs.  The  equity  of  the  order  is  to  be 
determined  upon  the  case  then  before  the  court  The  case 
made,  was  that  the  Pekin  company  was  entitled  to  expel 
the  Indianapolis  company  or  collect  at  the  rate  of  $1,875 
per  month  from  October  1, 1892,  unless  the  Pekin  company 
was  a  union  depot  company  and  bound  to  let  all  railroad 
companies  use  its  property  at  uniform  and  reasonable  rates. 
Under  the  case  thpn  before  the  court,  if  complainant  wished 
its  injunction  continued  pending  the  appeal,  it  was  proper 
to  require  it  to  give  bond,  that  if  it  did  not  succeed  in  its 
appeal  it  would  pay  the  rental  so  fixed  before  it  began  to 
use  the  property. 

Second.  Whatever  may  be  the  rule  in  other  States  to 
which  we  are  cited,  such  a  bond  is  treated  as  a  voluntary 
obligation  in  this  State,  and  the  party  entering  into  it  is 
estopped  from  denying  that  he  is  liable  to  the  extent  that 
the  words  bind  him  when  strictly  construed.  Billings  v, 
Spragne,  49  111.  509;  George  v.  Bischoff,  68  111.  236;  Mix  v. 
The  People,  86  111.  329;  Barnes  v.  Brookman,  107  III.  317; 
Walker  v.  Pritcbard,  135  III.  103,  110. 

Third.  It  is  urged  that  this  is  a  mere  bond  of  indemnity. 
That  part  of  the  bond  which  required  the  Indianapolis 
company  to  pay  to  the  Pekin  company  "  all  damages  sus- 
tained by  it  by  the  continuance  in  force  of  said  injunction," 
was  a  provision  for  mere  indemnity.  But  to  bold  that  that 
portion  of  the  order  and  bond  providing  for  the  payment  of 
$1,875  per  month  from  October  1,  1892,  till  the  appeal  was 
decided,  meant  mere  indemnity,  is  to  ignore  the  plain  mean- 
iog  of  the  language  used  and  the  facts  which  caused  that 
requirement  in  the  order.  Complainant  had  set  up  that 
defendant  had  demanded  arentalof  $1,875  per  month  from 
October  1,  1692,  and  had  threatened  expulsion  unless  that 
rental  was  paid,  and  that  it  was  not  liable  to  pay  said  sum. 
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The  defendant  ha4  answered  asserting  its  right  to  make 
that  charge,  and  to  expel  complainant  if  it  was  not  paid. 
The  court  found  for  defendant  and  found  the  equities  for 
defendant,  and  found  complainant  not  entitled  to  an  injunc- 
tion restraining  defendant  from  expelling  complainant  from 
its  terminals,  unless  it  paid  $1,875  per  month  from  October 
1,  1892.  Complainant  wished  an  appeal  and  a  continuance 
of  the  injunction  pending  the  appeal.  The  order  says  as 
plainly  as  words  can  express  it  that  complainant  can  have 
the  injunction  continued  pending  the  appeal  if  it  will  give 
bond  to  pay  defendant's  demand  of  $1,875  per  month  from 
October  1,  1892,  till  the  appeal  is  decided,  in  case  the  decree 
is  affirmed.  The  bond  is  equally  explicit  that  the  obligors 
will  pay  the  obligee  $1,875  per  month  from  October  1, 1892, 
till  the  determination  of  the  appeal,  if  the  decree  is  affirmed. 
All  the  facts  show  that  is  what  the  court  required  and 
meant  to  require  and  what  complainant  and  its  sureties 
agreed  to. 

Fourth.  If  the  Genis  contract  bound  these  parties,  and 
if  there  is  no  estoppel  against  setting  it  up  by  reason  of  fail- 
ing to  plead  it  in  the  chancery  suit,  still  the  Indianapolis 
company  and  its  sureties  by  this  bond  entered  into  another 
and  later  agreement  to  pay  $1,875  per  month  from  October 
1,  1892,  till  the  determination  of  the  appeal,  and  that  con- 
tract is  binding;  and  for  that  period  of  time  the  new  con- 
tract supersedes  the  old.  The  continuance  in  force  of  the 
injunction  and  prevention  of  expulsion  and  the  retention  of 
the  use  of  the  terminals  was  an  adequate  consideration  for 
the  new  contract. 

Fifth.  We  hold  the  Indianapolis  company  estopped  to 
now  avail  itself  of  the  Genis  contract.  The  issue  in  the 
chancery  case  was  whether  the  Pekin  company  had  the 
right  to  expel  the  Indianapolis  company  from  its  terminals 
unless  it  would  pay  $1,875  per  month  therefor  from  Octo- 
ber 1,  1892,  and  enter  inti)  a  satisfactory  contract  for  the 
further  use  of  said  terminals.  The  Indianapolis  company 
sought  the  aid  of  the  court  to  prevent  such  expulsion,  deny- 
ing that  the  Pekin  company  could  lawfully  expel  it  or  com- 
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pel  it  to  pay  such  rentals.  It  was  bound  to  bring  forward 
and  litigate,  then,  every  document,  statute  or  fact  which  en- 
titled it  to  that  relief.  If  it  had  more  than  one  ground  for 
such  relief,  it  could  not  set  up  one  in  that  suit  and  success- 
fully reserve  another  as  a  basis  for  another  suit  or  defense 
if  the  first  ground  failed.  In  order  to  avail  of  new  grounds 
in  a  subsequent  suit  they  must  have  been  discovered  since 
the  first  suit.  In  Hamilton  v.  Quimby,  46  III.  90,  the  court 
said  :  "A  party  can  not  litigate  and  try  a  cause  by  parts  in 
different  proceedings;  he  must  bring  bis  whole  case  before 
the  court  and  have  it  disposed  of  in  one  proceeding."  la 
liogers  V.  Higgins,  57  III.  244,  the  rule  was  thus  stated  :  "A 
party  can  not  have  a  cause  of  action  adjudicated  upon  piece- 
meal. *  *  *  When  the  complainant  before  presented 
his  cause  of  action  before  the  court  he  should  have  brought 
forward  and  urged  all  the  reasons  which  then  existed  for 
the  support  of  it.  The  controversy  can  not  be  re-ojMjned  to 
hear  an  additional  reason  which  before  existed  and  was 
within  the  knowledge  of  the  party  in  support  of  the  same 
cause  of  action.  *  •  •  This  principle  of  rea  a^?""-*''**'* 
embraces  not  only  what  was  actually  determined  in  the  for- 
mer case,  but  also  extends  to  any  other  matter  properly 
involTed,and  which  mighthave  been  raised  and  determined 
in  it."  In  Ruegger  v.  I.  &  St.  L.  R.  R.  Co.,  103  III.  449, 
the  court  approved  the  cases  just  cited,  and  further  said  : 
"  The  complainant  was  bound  to  bring  forward  every  objec- 
tion that  existed  to  the  validity  of  the  tax,  and  if  he  failed 
to  do  so  he  can  not,  in  a  subsequent  suit,  urge  an  objection 
which  he  might  have  insisted  upon  in  the  former  action. 
IJtigation  must  have  a  termination,  and  when  a  matter  has 
been  in  issue  and  the  parties  before  the  court  and  opportu- 
nity afforded  to  assert  their  rights,  they  must  be  held  con- 
cluded from  afterward  litigating  them  in  another  proceed- 
ing." In  Bailey  V.  Bailey,  115  III.  551, it  is  said:  "When 
the  complainant  went  into  court  with  his  first  bill  it  was  his 
duty  to  bring  forward  and  present  all  the  claims  and  title 
which  he  then  had  on  the  property."  In  Allen  v.  Haley,  169 
111.  532,  the  court  said:  "The  adjidication  determining  the 
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damage  to  the  appellant  is  conclusive,  as  a  judgment  of  a 
court  possessing  jurisdiction  of  the  parties  and  subject- 
matter  is  final,  not  only  in  reference  to  the  matters  actually 
litigated,  but  as  to  all  other  matters  properly  involved,  and 
which  the  parties  might  have  raised  and  had  determined." 
Perhaps  the  rule  is  most  fully  and  completely  stated  in  a 
quotation  from  ancient  authorities  in  Litch  v.  Clinch,  136 
111.  410,  425,  as  follows :  "  Where  a  given  matter  becomes 
the  subject-matter  of  litigation  in,  and  of  adjudication  by, 
a  court  of  competent  jurisdiction,  the  court  requires  the  par- 
ties to  bring  forward  their  whole  case,  and  will  not,  except 
under  special  circumstances,  permit  the  same  parties  to  open 
the  same  subject  of  litigation  in  respect  to  a  matter  which 
might  have  been  brought  forward  as  a  part  of  the  subject 
in  contest,  but  which  was  not  brought  forward,  only  because 
they  have,  from  negligence,  inadvertence,  or  even  accident, 
omitted  a  part  of  their  case.  The  plea  of  resjudicaia  applies 
not  only  to  the  point  upon  which  the  court  was  required  by 
the  parties  to  form  an  opinion  and  pronounce  a  judgment, 
but  to  every  point  which  properly  belonged  to  the  subject 
of  litigation,  and  which  the  parties,  exercising  a  reasonable 
diligence,  might  have  brought  forward  in  tima"  Briscoe 
V.  Lloyd,  64  111.  33;  Harmon  v.  Auditor,  123  111.  122;  Cheney 
V.  Patton,  144  111.  373. 

'^A  final  decree  in  chancery  is  as  conclusive  as  a  judgment 
at  law.  Such  decrees  are  available  as  estoppels;  whether 
the  second  action  involving  the  same  question  be  at  law  or 
in  equity."  (The  People  ex  rel.  v.  Rickert,  159  111.  496.) 
Under  these  rules  we  are  of  opinion  that  the  Indianapolis 
company  is  estopped,  and  therefore  its  sureties  are  also 
estopped  from  pleading  or  proving  the  Genis  contract  as  a 
defense  to  this  suit  upon  the  bond. 

The  judgment  is  affirmed. 


•183x232 
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Supreme  Court  requiring  a  bond  for  $1,875  per  month.  The 
rulings  upon  the  pleadings  and  evidence  were  substantially 
the  same  in  this  case  as  in  the  other.  The  proof  showed 
that  only  $1,083.33  per  month  had  been  paid  upon  said 
rentals,  and  that  the  amount  due  at  $1,875  per  month  from 
December  1, 1895,  to  June  23,  1897,  exceeded  the  amount 
paid  thereon  by  $15,687.56.  There  was  a  verdict  and  a 
judgment  in  diebt  for  $25,000,  the  penalty  of  the  bond,  and 
awarding  damages  at  $15,687.56.  ,  The  principal  and  sure- 
ties upon  said  bond  prosecute  this  writ  of  error  to  reverse 
said  judgment. 

What  we  have  said  in  our  opinion  in  the  suit  upon  the 
other  bond  disposes  of  all  questions  argued  in  this  case,  and 
for  the  reasons  given  by  us  in  that  case,  this  judgment  is 
affirmed. 


fioli  City  o'  Spring  Yalley  v.  Thomas  Gavin^ 


1.  Presumptions— -4»  to  Safety  of  S^reef*.— Persons  travelinic  upon 
the  streets  of  a  city,  which  are  in  constant  use  by  the  public,  have  the 
right  to  presume,  and  to  act  upon  the  presumption,  that  such  streets  are 
reasonably  safe  for  ordinary  travel  throughout  their  entire  width. 

2.  Care— JBcgwt  red  IV/ien  Great  Danger  Exists.  —The  care  required  of 
a  person  where  great  danger  exists,  is,  if  the  same  is  or  could  be  known 
to  him  by  the  exercise  of  ordinary  care  and  prudence,  greater  than  that 
required  where  the  danger  is  slight. 

3.  Ordinary  Care— WTiere  an  Injury  is  Not  WtK/wi.- Where  an 
injury  is  not  willful  a  party  can  not  recover  for  the  injury  received, 
unless  it  appears  from  the  evidence  that  he  exercised  ordinary  care. 
But  in  no  event  is  he  required  to  use  more  than  ordinary  care  and  cau- 
tion to  avoid  accident. 

4.  Instructions— JjT^^  Jury  Believe  a  Witness  Has  Stoom  Falsely.^ 
It  is  proper  to  instruct  the  jury  if  they  believe  from  the  evidence  that  a 
witness  has  willfully  sworn  falsely  on  the  trial  as  to  any  matter  material 
to  the  issues,  they  are  at  liberty  to  disregard  his  entire  testimony, 
except  in  so  far  as  it  is  corroborated  by  other  creditable  evidence  or  by 
facts  and  circumstances  proved  on  the  trial. 

5.  Practice— Cro»«-ejcamma<io». — Proper  practice  requires  that  a 
line  of  examination  without  definite  purpose,  except  to  entrap  the 
witness,  should  be  rarely,  if  ever,  permitted,  but  this  matter  is  largely 
within  the  discretion  of  tlie  court. 


Second  District — December  Teem,  1898.  457 

City  of  Spring  Valley  v.  Gavin. 

6.  DAK\ats~-tl,BOO  Not  £xcesaitie.— Where  a  man  thirty-three  fears 
of  age,  strong  and  healthy,  was  injured  by  falling  into  a  ditch  left 
unguarded  at  night,  waa  confined  to  his  bed  some  five  weeks  by  reason 
of  the  accident,  and  up  to  the  time  of  the  trial,  which  occuired  about 
a  year  later,  had  not  been  able  to  work  or  attend  to  his  business,  and 
was  still  suffering  pain  from  the  injury,  there  being  some  evidence 
tending  to  show  that  the  injury  would  be  permanent,  a  verdict  for 
|t,SOO  is  not  excessive. 

Action  for  FrrrBonal  Injuries.— Trial  in  the  Circuit  Court  of  Bureau 
County;  the  Hon.  Habtet  M.  Trihbi.b,  Judge,  presiding.  Verdict  and 
judgment  for  paintiff;  appeal  by  defendant  Heard  in  this  court  at  the 
December  term,  1898.     Afflrmed.     Opinion  filed  April  11,  1899. 

J.  L.  MoKPHTjCity  attorney,  and  Alfred  R.  GkeenwoocJ, 
attorneys  for  appellant. 

A  municipal  corporation  is  not  bound  to  keep  its  streets 
in  an  absolutely  safe  condition  so  as  to  preclude  the  possi- 
bility of  accident  or  injury.  It  is  only  bound  to  exercise 
ordinary  care  and  diligence  to  keep  tbem  reasonably  safe. 
City  of  Rockford  v.  Hildebrand,  61  111.  155. 

A  municipal  corporation  is  not  liable  for  every  accident 
that  may  happen  within  its  limits.  It  would  be  a  most 
ruinous  rule  to  adopt.  Its  officers  are  not  required  or 
expected  to  do  every  possible  thinjf  that  human  energy  or 
ingenuity  can  do  to  prevent  the  happening  of  accidents  or 
injury  to  the  citizen.  When  they  have  exercised  a  reason- 
able care  in  that  regard  they  have  discharged  their  duty  to 
the  public.  The  citizen  himself  must  exercise  due  care  and 
caution  for  his  own  safety,  and  if  for  the  want  of  such  a 
degree  of  care  and  caution  he  sustains  an  injury,  he  must 
bear  the  consequences,  however  serious.  City  of  Centralia 
V.  Krouse,  64  111.  19. 

The  city  is  bound  only  to  the  exercise  of  reasonable  pru- 
dence and  diligence.  It  is  not  required  to  foresee  and  pro- 
vide against  every  possible  danger  or  accident  that  may 
occur.  It  is  not  an  insurer  against  accidents,  but  is  only 
required  to  keep  its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  the  accommodation  of  travelers  and  pedes- 
trians.    City  of  Chicago  v.  Bixby,  84  III.  82. 

Two  things  must  concur  to  support  this  action  :  an  exca- 


'8  Appellate  Courts  of  Illinois. 

L.  »I.]  Cit7  of  Spring  Vallej  v.  Gavin. 

tion  or  ditch  in  the  street,  suffered  to  remain  at  night 
thout  light  or  barriers,  through  the  fault  of  the  dcfeml- 
t,  and  no  want  of  ordinary  care  on  the  part  of  the  plaintiff 
avoid  falling  into  ic.  Yillageof  Lemont  r.  Hood,  18  III. 
jp.  245;  C,  B.  &  Q.  B.  R.  Co.  v.  Johnson,  103  III.  521. 
Where  a  witness  swears  falsely  upon  one  point,  his  testi- 
>ny  may  be  wholly  disregarded;  J'aleo  in  nno,fal8u«  in 
nihus,  Brennan  v.  People,  15  111,  51 1;  Farwell  v.  Meyer, 
111.  40;  Mixseil  v.  Williamson,  35  111.  529;  McClure  v. 
illiams,  65  111.  390;  Hoge  v.  People,  117  111.  35. 

[Iaskins,  Panneck  &  Haskins,  attorneys  for  appellee. 
If  appellee  had  known,  or  if  there  was  evidence  tending 
charge  him  with  notice,  of  the  dangerous  condition  of  the 
eet,  the  instruction  given  in  behalf  of  appellee  might  have 
ixi  erroneous.  Qalesburg  v.  Hall,  45  App.  293. 
A-ppellee  and  Dunn  not  knowing  of  the  dangerous  condi- 
n  of  the  street,  and  there  being  no  evidence  tending  to 
3,rge  them  with  notice  of  its  condition,  the  instruction 
ren  on  behalf  of  appellee  stated  the  law  correctly,  Gales- 
rg  V.  Hall,  45  App.  293;  East  Dubuque  v.  Burhyte,  173 
.  553;  Dubuque  v.  Burhyte,  74  111.  App.  99,  and  other 
les  cited  above. 

Mb.  Jdstioe  Hiobee  delivered  the  opinion  of  the  court. 
This  was  an  action  on  the  case  by  appellee  to  recover 
■  damages  alleged  to  have  been  received  by  him  on  the 
jht  of  September  25,  1897,  through  the  negligence  of 
petlant,  in  leaving  open  and  unprotected  a  ditch  in  one  of 
streets,  some  five  feet  deep  and  three  feet  wide. 
Fhe  ditch  had  been  dug  by  appellant  for  the  purpose  of 
'ing  down  their  water  mains,  and  on  the  first  night  after 
was  open,  a  light  had  been  placed  at  the  end  as  a  danger 
nal  to  the  pubJic,  but  on  the  night  in  question  there  was 
signal  hung  out  whatever.  Appellee  alleges  that  while 
asing  along  the  street  in  a  buggy  at  the  time  and  place 
question,  with  one  James  Dunn,  in  the  exercise  of  alldue 
re  and  caution  for  his  own  safety,  the  horse  attached  to 
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US  under  all  the  circumstances  of  the  case,  as 

evidence,  than  the  ordinary  streets  and  side- 
at  by  the  exercise  of  ordinary  care  and  pru- 
dition  of  things  could  have  been  known  by  the 
i5  known  to  hira,  then  the  plaintiff  was  required 
han  ordinary  care  and  caution  to  avoid  the 
if  he  failed  to  do  so  and  thereby  contributed 

he  can  not  recover  in  this  suit,  and  your  ver- 

for  the  defendant." 
ttion  is  faulty,  in  that  it  tells  the  jury  that 

circumstances  appellee  was  required  to  use 
Unary  care  and  caution.    This  is  not  the  law. 

the  care  required  of  a  person  under  cireum- 

great  danger  exists,  is,  if  the  same  is  known 
lid  become  known  by  the  exercise  of  ordinary 
lence,  greater  than  that  required  where  the 
>  slight.  But  in  either  case,  the  care  required 
'  the  ordinary  care  to  avoid  danger,  commen- 
le  peril  to  which  he  is  exposed.  The  law  is 
I  this  State,  that  where  an  injury  is  not  willful, 
ot  recover  for  the  injury  received,  unless  it 
the  evidence  that  he  exercised  ordinary  care, 
it  is  he  required  to  use  more  than  ordinary 
ion  to  avoid  accident.  The  instruction  was 
rrect  and  properly  refused, 
tion  No.  14  would  have  told  the  jury,  if  given, 
elieved  from  the  evidence  that  the  appellee, 
1,  had  willfully  sworn  falsely  on  the  trial  as  to 
'  thing  material  to  the  issues  in  the  case,  then 
t  liberty  to  disregard  bis  entire  testimony, 
ir  as  it  bad  been  corroborated  by  other  credible 
y  facts  and  circumstances  proved  on  the  trial, 
error  in  refusing  this  instruction,  even  if  it 
:  entirely  free  from  criticism,  for  the  reason 
illy  covered  by  instruction  No.  5,  given  for 
ich  used  the  identical  language,  except  that 

to  all  the  witnesses  in  the  case, 
assigned,  by  leave  of  court,  as  an  additional 
)  court  erred  in  interrupting  and  interfering 
rexamination  of  James  Dunn,  the  compbnioa 
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now  appears  fron 
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practice  requires 
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sued. 

While  the  dam 
yet  it  appears  fn 
the  time  of  the  . 
strong,  healthy  n 
five  weeks  by  rea 
of  the  trial,  whic 
been  able  to  do 
still  suffering  pai 
evidence  to  the  e 

It  is  beyond  q 
time  and  place  al 
was  then  and  th 
prudence.  It  fui 
dangerous  excavB 
or  warning  to  thi 
part  of  the  appe 
appellee. 

Under  the  evid 
appellee,  and  we 
stances,  they  wer 
the  amount  namt 

The  judgmeni 
affirmed. 
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)wrf ,   Edward  A.  Mowrjr,  The  Oeore;e  0. 
Dplement  Co.  and  Henry  A.  Alnsworth 
T.  Kingman  &  Co. 

rr  SAI.BS — AdequaU  and  Full  Coruidentlion. — Even 
or  OBaignee  pays  a  valuable  and  full  consideration,  yet 
asfi^or  aelU  for  the  purpose  of  defeating  the  claimfl  of 
the  grantee  or  ansignee  knowingly  asaistH  in  effect- 
dulent  intent,  or  even  has  notice  thereof,  he  will  be 
ticipator  in  the  fraud. 

udvlent  in  Fact,  Void.—K  deed,  fraudulent  in  fact,  is 
I  against  creditors  and  is  not  permitted  tostand  for  anj 
iirsement  or  indemnity. 

ganutny  a  Corporation  to  Defeat  Claiin»  of  Creditors, 
i  in  failing  circumstances  organiiee  a  corporation  and 
lertf  thereto,  for  the  purpoeeof  defeating  the  claims  of 
d  in  pursuance  of  the  same  design  the  stockholders 
on  assign  the  stock  to  a  peiwin  assisting  in  such  trans- 
its object  to  be  the  defeat  of  creditors,  tlie  whole 
l>e  fraudulent  in  fact  and  neither  of  the  parties  will 
rofit  thereby. 

ACncB— .4nsu«r  to  Creditor'a  fiUt. — An  answer  bt  a 
ar  as  it  ia  reaponsive  to  tlie  bill  must  be  taken  as  abeo- 
itatements  of  facts. 

II.— Trial  in  the  Circuit  Court  of  Henry  Cotinty;  the 
RAH3KY,  Judge,  presiding.  Decree  for  complainant 
iction  not  fraudulent;  appeal  by  defendants.  Heard  in 
}eceml>er  ternt,  1898.    Beverscd.    Opinion  filed  April 


)r  th«  Case.— This  is  a  creditor's  bill  filed  by 
St  appellants.  The  cause  was  beard  in  the 
3on  bill  and  answer,  and  the  latter,  so  far  as 
;  to  the  bill,  must  be  taken  as  absolutely  trae 
t  of  facts.  These  facts  as  disclosed  by  the 
follows: 

)rior  to  the  24th  day  of  November,  1896,  the 
rge  G.  Mowry,  being  financially  embarrassed, 
3  creditors  of  his  inability  to  pay  them  and 
d  to  meet  in  the  city  of  Genesee,  in  Henry 
day.  In  pursuance  of  sach  notice  there  was 
ich  place  of  the  representatives  of  nearly  all 
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of  his  creditors,  at  which  said  appellant  submitted  to  those 
present,  among  whom  was  a  representative  of  appellee,  a 
truthful  and  correct  statement  of  all  his  property  and  assets 
of  every  kind  and  description  and  also  a  list  of  his  liabilities, 
showing  that  his  indebtedness  was  about  $16,000  and  his 
assets  of  the  nominal  value  of  about  J18,000.  An  expert, 
representing  one  of  the  largest  creditors  who  had  examined 
the  property,  reported  to  said  meeting  tlie  result  of  his 
examination,  and  verified  the  statement  made  by  appellant 
as  to  bis  property  and  its  nominal  value.  In  addition  to 
the  indebtedness  above  mentioned,  said  appellant  was  also 
indebted  to  his  son,  Edward  A.  Mowry,  in  the  sum  of  $1,000 
with  interest  thereon  for  many  years,  due  to  said  Edward 
A.  Mowry  on  account  of  moneys  received  by  said  appellant 
as  his  guardian.  At  the  meeting,  appellant  George  G. 
Mowry  proposed  and  offered  to  assign  and  deliver  all  and 
singular  his  said  'property,  both  real  and  personal,  of  every 
kind,  character  and  description  whatsoever,  to  any  capable 
and  discreet  person,  to  be  selected  by  his  creditors,  for  the 
use  and  benefit  of  said  creditors,  that  the  same  might  be 
converted  into  money  with  all  possible  speed  and  distributed 
pro  raia  among  them.  At  the  meeting  there  was  pres- 
ent appellant  Henry  Ainsworth,  a  personal  friend  of  appel- 
lant George  G.  Mowry,  who,  in  order  to  assist  and  aid  said 
appellant,  agreed,  at  said  meeting,  to  indorse  as  surety  the 
promissory  notes  of  said  appellant  Mowry  to  his  cre<iitors, 
if  the  creditors,  or  a  large  majority  of  them  in  amount  and 
namber,  would  accept  such  notes,  payable  in  one,  two  and 
three  years  at  six  per  cent  interest,  to  the  extent  and  amount 
of  thirty-five  cents  on  the  dollar  of  said  indebtedness,  in 
full  satisfaction  thereof ;  and  he  further  agreed  if  any  of 
said  creditors  to  whom  such  notes  should  be  given,  desired 
to  sell  the  same,  to  pay  therefor  within  ten  days  in  cash,  at 
the  rate  of  ninety-five  cents  on  the  dollar.  The  proposition 
was  fully  discussed  by  those  present,  and  it  was  unani- 
mously agreed  by  the  representatives  of  said  creditors,  includ- 
ing the  representative  of  appellee,  that  the  creditors  would 
realize  more  npon  their  respective  claims  against  the  appeU 
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3ting  his  notes,  iDdorsed  by  appellant 
.id,  for  the  aum  of  thirty  five  cents  on 

would  if  said  property  were  assigned 
gnee  for  their  use  and  benefit.  There- 
tsentatives  at  such  meeting,  who  hatl 
illy  and  unconditionally  accepted  the 
e  who  did  not  have  authority  to  bind 
lipals,  then  and  there  agreed  to  recom- 
irincipals  the  acceptance  of  said  prop- 
mtative  of  appellee  who  was  present 
took  part  in  its  deliberations,  declined 
t  for  appellee  the  proposition  therein 

recommend  10  appellee  that  it  accept 
recommend.  Appellee,  however,  did 
pon  said  recommendation,  but  declined 
I'ember  27,  1896,  so  notified  appellant 
It  was  stated  at  the  meeting  that  in 
was  accepted  by  said  creditors  or  most 
id  in  that  case,  there  should  be  organ- 
succeed  to  the  business  of  George  (r. 
)uld  be  conveyed  in  payment  for  the 

the  personal  property  and  assets  of 
Mowry.  That  the  capital  stock  should 
I  the  same  should  be  Bubscril)ed  and 

it  should  be  assigned  and  transferred 

Ainsworth  to  secure  and  indemnify 
ount  of  his  becoming  a  surety  for  said 
i.  In  a  few  days  after  said  meeting, 
if  ap|)ellant  George  G.  Mowry  except 
two  others  having  very  small  claims 
I  the  proposition  aforesaid,  and  shortly 
r  notes  signed  by  said  appellant  Mowry 
illant  Ainsworth  in  the  manner  agreed 

to  all  of  the  creditors  who  accepted 
le  amount  of  thirty-five  cents  on  the 
of  their  claims. 

h,  soon  after  said  notes  were  given,  nt 
"editors  as  so  desired,  paid  said  notes  in 
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cash  at  the  rate  of  ninety-five  cents  on  the  dollar.  In  pur- 
suance of  the  plan  formed  at  the  meeting,  the  said  appellant 
Geor;^  6.  Mowry  did  organize  the  corporation  known  as 
the  George  G.  Mowry  Implement  Co.,  which  is  one  of  the 
appellants  herein.  The  capital  stock  was  fixed  at  $15,000, 
and  in  payment  thereof  the  said  appellant  turned  over  to 
the  corporation  his  assets  as  included  in  the  statement  made 
to  said  meetingof  creditors.  Said  appellant  Mo  wry  received, 
in  addition  to  the  capital  stock,  the  promissory  note  of  the 
corporation  for  $3,146.80,  but  this  note  was  a  few  days 
thereafter  canceled  and  returned  to  said  corporation  with- 
out expense  to  the  same.  While  the  personal  property  and 
assets  of  said  appellant  Mowry  were  at  the  time  of  said 
meeting  of  tlie  nominal  value  of  $18,000,  yet  in  reality  it 
was  agreed  by  the  representatives  of  the  creditors  at  said 
meeting,  that  they  could  not  be  sold  at  public  auction  for  a 
sura  BuHicient  to  pay  thirty-five  cents  on  the  dollar  of  the 
debts. 

The  capital  stock  of  the  company  was  divided  into  150 
shares  of  $100  each,  of  which  135  shares  were  issued  to 
appellant  George  G.  Mowry,  ten  shares  to  his  son,  Edward 
A.  Mowry,  and  five  shares  to  a  minor  son,  William  A.  Mowry. 
The  ten  shares  so  issued  to  appellant  Edward  A.  Mowry 
were  received  by  him  in  payment  and  satisfaction  of  said 
sam  of  $1,000  and  interest  due  to  him  as  aforesaid,  from 
appellant  George  G.  Mowry.  The  five  shares  of  stock  issued 
to  said  William  A.  Mowry  areaverred  by  appellants  to  have 
been  issued  to  him  for  the  purpose  of  securing  his  interest 
in  and  attention  to  the  business  of  the  corporation,  and  his 
promise  to  pay  for  the  same  was  taken  as  payment  there- 
for. Said  William  A.  Mowry  was  originally  made  a  defen<l- 
ant  but  the  bill  was  afterward  dismissed  as  to  him.  Within  a 
few  days  after  the  organization  of  the  corporation,  all  the 
shares  of  stock  and  certificates  therefor  were  assigned  to 
appellant  Ainsworth  to  secure  and  indemnify  him  against 
all  loss  he  might  incur  by  reason  of  becoming  surety  to  said 
appelant  George  G.  Mowry  as  aforesaid.  On  March  1, 
1S07,  appellee  having  refused  as  aforesaid  to  accept  thirty- 
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m  the  dollar  for  its  debt,  demande<l  of  appellant, 
Mowry,  fifty  cents  on  the  dollar  on  its  claim, 
and  was  not  complied  with.  Afterward,  on  March 
pellee  recovered  two  judgments  against  appellant 
Mowry,  for  the  sum  in  the  aggregate  of  $1,923.75, 
of  suit.  Execution  was  issued  upon  these  judg- 
1  on  the  8th  day  of  May,  1897,  returned  unsatis- 
1  afterward  the  bill  in  this  case  was  filed  by 

-■  having  been  heard  upon  bill  and  answer,  the  court 
,  decree  finding;  the  equities  for  the  appellee,  set- 
the  sale  and  transfer  of  said  property  by  appellant 
Mowry  to  said  implement  company,  and  estab- 
lien  of  the  judgments  of  appellee  upon  said  assets, 
wever,  to  the  lien  of  appellant  Ainsworth,  to  the 
6,000.  A  receiver  was  appointeti  for  the  property, 
^nlered  to  sell  the  same  for  cash  at  public  sale 
,  first,  the  costs  of  the  receivership  and  suit,  next 
1  appellant  Ainsworth  the  sum  of  |;6,000,  and  out 
ainder  to  pay  appellee's  two  judgments  and  coets 
;  the  balance  to  the  court  for  its  further  order, 
decree  of  the  court  below,  an  appeal  was  taken 


&  F08TEB,  attorneys  for  appellants. 

.  Hand  and  Arthdk  KErrnLEY,  attorneys  for 

,  debtor,  for  the  purpose  of  hindering  and  delay- 
>rs,  organizes  a  corporation  and  transfers  to  it  all 
he  himself  being  the  owner  of  practically  all  the 
Jtock,  and  continuing  the  business  the  same  after 
he  incorporation,  using  the  proceeds  for  his  own 
uity  will  set  aside  such  tmnsfer  at  the  instance 
rs,  notwithstanding  the  incorporation  is  valid, 
rporate  stock  subscribed  by  the  debtor  is  subject 
der  execution.  Under  such  circumstances  & 
equity  will   look  beyond  the  legal  forms,  and 


Second  District — December  Term,  1898.  469 

Mowry  V.  Kingman  &  Co. 

knowingly  assists  in  effectuating  such  fraudulent  intent,  or 
even  has  notice  thereof,  he  will  be  regarded  as  a  participator 
in  the  fraud.  "A  deed  fraudulent  in  fact  is  absolutely  void 
as  against  creditors  and  is  not  permitted  to  stand  for  any 
purpose  of  reimbursement  or  indemnity.*'  Beidter  v.  Crane, 
135  III.  92. 

If  it  appeared  from  the  facts  in  this  case  that  the  appel- 
lant George  (t.  Mowry  organized  said  implement  company 
and  conveyed  his  property  thereto  for  the  purpose  of  defeat- 
ing the  claims  of  his  creditors — that  in  pursuance  of  the  same 
design  the  stockbolders  of  saidimplefiient  company  assigned 
the  same  to  said  appellant  Ainsworth,  and  that  said  Ains- 
worth  assisted  said  appellant  Mowry  in  such  transactions, 
knowing  that  the  object  of  said  Mowry  was,  and  the  effect 
would  be,  to  defeat  the  claims  of  his  creditors — then,  and  in 
that  case,  the  whole  transaction  would  be  fraudulent  in  fact, 
and  neither  said  Mowry  nor  said  Ainsworth  would  be  per- 
mitted to  profit  thereby. 

The  facts  in  this  case,  however,  do  not  show  such  condi- 
tion of  affairs.  On  the  contrary,  it  appears  that  the  appel- 
lant George  G.  Mowry,  being  in  failing  circumstances, 
called  bis  creditors  together  and  proi>osed  to  turn  all  his 
property  over  to  them.  The  creditors  agreed  that  the 
property  would  not  bring  more  than  thirty-five  cents  upon 
the  dollar  of  Jiis  indebtedness,  and  thereupon  the  appellant 
Ainsworth  undertook  to  indorse  Mowry's  notes  to  that 
extent  and  the  offer  was  accepted  by  those  present  so  far 
as  they  had  the  authority  to  do  so.  The  representatives  of 
appellee  who  were  present  considered  it  the  best  thing  to  be 
done  for  all  parties  concerned,  and  recommended  its  accept- 
ance by  appellee.  We  think  that  under  the  circumstances, 
as  shown  by  the  answer,  appellant  Mowry  did  all  that  any 
honest  man  could  do  to  protect  his  creditors. 

The  question  then  arose  as  to  how  appellant  Ainsworth 
conld  be  reimbursed  for  the  money  advanced  by  him  to  pay 
the  creditors.  It  was  agreed  that  the  best  plan  was  to 
form  the  corporation  for  the  purpose  of  continuing  the  busi- 
ness and  assign  the  stock  to  Ainsworth  as  security.  There 
is  no  doubt  but  that  Mowry  could  have  either  mortgaged  or 
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actually  sold  the  proi:)erty  to  secure  the  funds  necessary  to 
pay  his  indebtedness  at  thirty-five  cents  on  the  dollar. 
There  was  no  concealment  as  to  the  purpose  of  the  parties 
in  forming  the  corporation,  and  there  is  no  evidence  of  actual 
fraud  in  the  conveyance  of  the  property  to  the  implement 
company  or  the  assignment  of  stock  in  the  same  to  Ains- 
worth.  Nor  do  we  think  there  was  any  constructive  fraud 
shown  by  the  answer.  Appellee  cites  us  to  the  case  of 
Bennett  v.  Minott,  28  Ore.  339,  as  being  in  point  and  decisive 
of  this  case. 

In  that  case  a  hardware  merchant  in  failing  circum- 
stances, and  being  pressed  by  his  creditors,  caused  the 
formation  of  a  corporation,  subscribing  for  most  of  the  stock 
himself,  his  wife,  his  attorney,  and  a  friend  taking  the 
rest.  He  thereupon  assigned  his  stock  of  hardware  to 
the  corporation,  of  which  he  was  president,  general  man- 
ager and  treasurer,  a)id  soon  afterward  transferred  all  his 
shares  of  stock  except  a  very  few,  to  his  wife,  in  payment 
of  a  debt  he  claimed  to  owe  her.  A  creditor's  bill  having 
been  filed,  the  conveyance  was  set  aside.  It  was  held  that, 
under  the  circumstances,  it  was  not  important  whether 
the  creditor  was  or  was  not  indebted  to  his  wife  in  good 
faith  at  the  time  he  transferred  the  stock  in  the  hardware 
company  to  her,  because  the  court  regarded  the  transaction 
by  which  the  hardware  company  claimed  to  become  the 
owner  of  the  stock  of  merchandise  as  having  been  con- 
summated for  the  purpose  of  hindering,  delaying  and 
defrauding  creditors  in  the  collection  of  their  claims,  and 
that  therefore  the  conveyance  must  be  declared  void  as  to 
them. 

As  the  statement  of  facts  contained  in  the  answer  in  this 
case  shows  no  such  condition  of  affairs,  but  on  the  contrary 
shows  an  honest  endeavor  on  the  part  of  Mowry  to  assist 
his  creditors  in  the  collection  of  their  indebtedness,  and  to 
devote  his  property  to  that  purpose,  the  case  above  referred 
to  does  not  apply. 

We  are  of  opionion  that  the  facts  stated  do  not  con- 
stitute  fraud,  either  actual  or  constructive,  and  the  decree 
of  the  court  below  will  therefore  be  reversed. 
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published  according  to  law,  on  the  day  it  purports  to  be  so 
done.  That  the  city  of  Savanna,  prior  to  the  commence- 
ment of  this  suit,  had  no  sealer  of  weights,  and  had  prior 
to  that  time  erected  public  scales  and  appointed  a  city 
weigh  master.  The  weigh  master  was  not  sworn  or  re- 
quired to  give  bonds.  The  public  scales  so  erected  had 
no  sealed  weight  or  standara  weight  in  conformity  with 
the  statute  of  the  State  of  Illinois.  Prior  to  the  commence- 
ment of  this  suit  and  after  the  publication  of  said  ordi- 
nance a  longer  period  than  ten  days,  the  defendant  sold  to 
one  James  Ryan  four  tons  of  coal,  it  being  agreed  between 
the  defendant  and  said  Ryan  that  said  coal  should  be 
weighed  on  the  defendant's  scales,  the  defendant  being  a 
retail  coal  dealer  in  the  citv  of  ISavanna  and  bavins:  scales 
of  his  own  upon  which  to  weigh  the  coal  he  was  in  the 
habit  of  selling.  This  four  tons  of  coal  was  weighed  on  the 
defendant's  scales  and  delivered  to  said  Ryan  after  the  pas- 
sage of  said  ordinance  and  more  than  ten  days  after  it  Lad 
been  published,  and  was  not  weighed  upon  the  public  scales 
erected  by  said  city  weighmaster.  It  is  hereby  agreed 
that  all  the  necessary  forms  to  make  an  ordinance  legal, 
were  taken  in  regard  to  said  ordinance.  It  is  further  stip- 
ulated and  agreed  that  the  scales  of  the  defendant  are  the 
regular  and  standard  scales  known  as  Tairbank's  Stand- 
ard Scales.'  That  the  scales  owned  and  used  by  the  city  of 
Savanna,  as  the  city  scales,  are  the  scales  known  as' the 
Howe  Standard  Scales.'  A  jury  was  waived  and  the  case 
submitted  to  the  court  upon  the  above  stipulation." 

The  ordinance  referred  to  in  the  stipulation,  so  far  as  it 
relates  to  the  question  in  issue,  is  as  follows : 

Ordinanoe  No.  t. 

Section  6.  No  person  within  the  city  of  Savanna  shall  sell 
for  a  ton  of  coal  less  than  twenty  hundred  weight,  each  of 
said  hundred  weights  being  100  pounds,  as  provided  in  sec- 
tion 5  of  chapter  147  of  the  Revised  Statutes  of  the  State 
of  Illinois.  Any  person  violating  the  provisions  of  this  sec- 
tion shall  be  subject  to  a  penalty  of  not  less  than  five  nor 
more  than  twenty-five  dollars  for  each  offense. 

Section  7.  The  weighmaster  of  said  city  shall  be  entitled 
to  charge  and  receive  for  his  services  ten  cents  for  each  ton 
of  coal  weighed  by  him,  or  part  of  a  ton  weighed  separately 
and  certified  to  by  him. 

Section  8.  Every  ton  or  load  of  coal  sold  or  offered  for 
sale  in  said  city  shall  be  weighed  by  the  city  weighmaster 
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it  is  limited  by  the  Constitution  or  foundation  of  govern- 
ment, or  such  power  has  been  delegated  to  the  general  gov- 
ernment, or  its  exercise  has  been  limited  by  the  Federal 
Constitution.  Hence  the  legislature  has  the  right  to  pass 
laws  regulating  trade  and  they  do  not  contravene  the  Con- 
stitution.    Hawthorne  v.  People,  109  111.  304. 

The  legislature  may,  in  the  exercise  of  the  police  power, 
enact  statutes  regulating  trade.  Hawthorne  v.  People,  109 
111.  302. 

Laws  requiring  articles  to  be  inspected  or  weighed  and 
measured  before  being  sold,  are  in  the  nature  of  police  reg- 
ulations and  valid.  Ordinances  regulating  the  traffic  in  all 
kinds  of  produce  and  prohibiting  their  sale  except  upon  cer- 
tificate of  weight  according  to  public  scales,  are  common 
to  all  cities.  Gaines  v.  Coates,  51  Miss.  335;  Yates  v.  Mil- 
waukee, 12  Wis.  673. 

An  ordinance  providing  for  the  weighing  of  cotton  on 
public  scales  and  requiring  a  fee  of  eight  cents  to  be  paid 
therefor,  one-half  to  be  paid  by  the  buyer  and  one-half  by 
the  seller,  was  held  a  valid  and  reasonable  regulation.  Stat« 
V.  Tyson,  111  N.  Car.  6S7. 

An  ordinance  establishing  the  weight  of  loaves  of  bread, 
under  charter,  which  provided  that  the  council  had  power 
to  "direct  and  regulate  the  weight  and  quality  and  the  size 
of  the  loaf  and  the  inspection  thereof,"  is  valid.  Michigan 
V.  Wagner  (Mich.),  13  L.  R.  A.  286. 

Where,  under  an  ordinance,  the  city  prescribed  the  price 
as  well  as  the  size  of  the  loaf  of  bread  and  its  weight,  it  was 
held  a  proper  regulation.  This  under  the  power  to  "  regu- 
late."    Mobile  V.  YouUe,  3  Ala.  140. 

Ordinances  requiring  articles  to  be  inspected  or  weighed 
and  measured  before  being  sold,  are  in  the  nature  of  police 
regulations  and  are  valid  in  the  absence  of  special  Constitu- 
tional provisions.  When  reasonable  in  their  nature  they  are 
not  regarded  as  being  in  restraint  of  trade.  Dillon  on 
Munic.  Corp.,  Sec.  323  (Ed.  of  1872). 

Inspections  are  necessary  incidents  to  the  execution  of 
quarantine  and  health  laws  to  prevent  fraud,  imposition  and 
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extortion  in  quality  or  quantity  of  sales,  and  the  power  to 
provide  them  has  been  uniformly  recognized  as  the  subject 
of  delegation  to  municipal  corporations.  Cooley's  Const. 
Law,  1st  Ed.,  584,  585;  People  v.  Harper,  91  111.  367. 

If  this  restrains  and  embarrasses  trade,  what  provision  of 
the  Constitution  prohibits  the  legislature  from  exercising  this 
power?  We  are  aware  of  none.  Most  States  have  required 
that  persons  in  almost  every  species  of  business  should  pro- 
cure a  license  to  enable  them  to  pursue  their  calling.  In 
this  case,  while  the  ordinance  does  not  make  them  procure  a 
license,  yet  it  compels  them  to  weigh  on  the  city  scales, 
which  is,  under  the  above,  a  legitimate  regulation  of  trade. 
Hawthorne  v.  People,  109  111.  309. 

•  Laws  which  embrace  all  persons  in  a  certain  calling  or 
class  is  not  "class  legislation,"  and  are  valid.  Hawthorne  v. 
People,  109  III.  311. 

Under  a  statute  which  provides  that  a  city  may  establish 
markets  and  provide  for  the  weighing  of  cOal,  hay  or  articles 
for  sale,  the  municipality  may  erect  scales,  appoint  a  weigh- 
master  and  regulate  the  use  of  scales  by  ordinance,  Davis 
V.  Anita,  73  Iowa,  325,  35  K  W.  Kep.  244;  18  Am.  &  Eng. 
Corp.  Cases,  502;  14  Am.  and  Eng.  Ency.  of  Law,  464,  Stokes 
&  Gilbert  v.  Corp.  of  City  of  New  York,  14  Wend.  88. 

The  power  given  by  the  fifty-fourth  clause  of  section  63 
of  chapter  24  is  the  power  to  "  regulate,"  and  this  implies 
that  the  municipal  corporation  is  empowered  to  do  all 
things  essential  to  the  proper  exercise  of  the  power  ex- 
pressly conferred.  Davis  v.  Anita,  73  Iowa,  325,  35  N.  W. 
Kep.  244;  Kinsley  v.  Chicago,  124  111.  359;  Chicago  Pack- 
ing Co.  V.  City  of  Chicago,  88  111.  221;  Dutton  v.  The  City 
of  Aurora,  114  111.  138. 

D.  &  T.  J.  and  J.  M.  Sheean,  attorneys  for  appellee. 

There  is  a  marked  difference  between  power  to  regulate 
and  power  to  provide  for.  "  Regulate  "  is  defined :  1.  To 
adjust,  order  or  govern  by  rule,  method  or  established  mode; 
direct  or  manage  according  to  certain  standards  or  laws; 
subject  to  rules,  restrictions  or  governing  principles;  as,  a 
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well-regulated  family;  to  regulate  one's  life  or  one's  diet; 
to  regulate  the  market.  2.  To  adjust  or  maintain  at  a 
desired,  required  or  standard  condition  or  action;  put  or 
keep  in  good  order;  adjust  according  to  circumstances  or 
requirements;  as,  to  regulate  a  watch  or  a  mechanism;  to 
regulate  the  ventilation  of  an  apartment.  3.  To  reduce  to 
or  maintain  in  order;  as,  to  regulate  disordered  finances. 
Standard  Dictionary,  page  1503. 

"  Provide  "  is  defined  :  1.  To  make,  procure  or  furnish  for 
future  use;  obtain  so  as  to  have  ready  on  hand  when  needed; 
prepare;  as,  to  provide  food  for  the  voyage.  2.  To  furnish 
supplies  or  prerequisites;  put  into  a  state  of  preparation;  a.s, 
"  We  are  well  provided  with  money."  3.  To  make  a  pre- 
vious condition  or  stipulation;  as,  "  The  contract,  treaty  or 
statute  provides  for  compensation."  Same  Dictionary,  page 
1436.  The  Century  Dictionary  and  Encyclopedia,  Volume 
6,  pages  4804  and  5051,  is  substantially  to  the  same  effect. 

It  is  a  plain  proposition,  well  understood,  that  a  city, 
incorporated  under  the  general  law,  must  act  within  the 
bounds  therein  prescribed,  or  its  acts  are  nugatory.  It  is 
clothed  with  such  powers,  and  only  such,  as  are  conferred 
by  the  act,  or  such  as  may  be  necessary  to  carry  out  the 
powers  expressly  granted.  Agnew  v.  Brail,  124  III.  314; 
Rees  on  Ultra  Vires,  Sees.  170, 176;  Clinton  v.  Phillips,  58 
111.  102;  Launder  V.  Chicago,  111  111.  296;  Emmons  v.  I^wis- 
ton,  132  111.  380. 

Authority  to  make  by-laws  does  not  include  power  to 
legislate  on  general  subjects.  If  a  by-law  seeks  to  inter- 
fere with  the  rights  of  an  individual  or  the  public,  the 
power  to  do  so  must  come  from  plain  and  direct  legislative 
enactment.  No  implied  power  will  authorize  it.  Ordi- 
nances must  be  consistent  with  public  legislative  policy,  may 
regulate,  not  restrain,  trade,  and  must  not  contravene  com- 
mon right.  Long  v.  Taxing  District  (7  B.  J.  Lea),  75  Tenn. 
134. 

"  A  by-law  must  be  reasonable,  for  common  benefit,  not 
in  restraint  of  trade,  nor  ought  it  to  impose  a  burden  with- 
out an  apparent  benefit."  Commissioners  v.  Gas.  Co.,  12 
Pa.  St.  322. 
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An  ordinance  forfeiting  baskets  of  fruit  for  want  of  a 
quantity  stamp  thereon  is  void  for  not  having  express  leg- 
islative authority  therefor.     Phillips  v.  Allen,  41  Pa.  St.  481. 

In  case  of  doubt  as  to  the  grant  of  the  power  or  any 
ambiguity  arising  out  of  the  terms  used  by  the  legislature 
the  doubt  is  solved  against  the  city  and  in  favor  of  the 
public.  Seeger  v.  Mueller,  133  111.  87;  1  Dillon  on  Munic. 
Corp.,  148,  Sec.  91,  and  note  2. 

Especially  is  this  the  rule  if  the  power  in  question  is  unu- 
sual, attended  with  taxes,  tolls,  aBsessments  or  burdens 
upon  the  inhabitants,  or  oppresses  them,  or  abridges  natural 
or  common  rights.     1  Dillon  on  Munic.  Corp.,  149,  note  2. 

Ordinances  regulating  callings  and  trades  must  not  be 
unreasonable,  partial,  or  in  restraint  of  trade.  1  Dillon  on 
Munic.  Corp.,  399,  Sec.  321,  note  2;  14  Am.  &  Eng.  Ency. 
of  Law,  462. 

The  city  had  no  power  to  annul  or  destroy  the  contract 
made  by  appellee  with  Ryan,  or  to  prohibit  its  perform- 
ance. It  was  lawful  to  make  and  perform  the  contract  and 
appellee  was  not  amenable  to  punishment  for  doing  it.  The 
common  right  to  contract  must  not  be  abridged  or  destroyed. 
Millett  V.  People,  117  111.  298;  1  Dillon  on  Munic.  Corp., 
397,  and  note  2. 

The  ordinance  imposes  a  burden  on  coal  dealers  not 
imposed  on  butchers,  grocers,  grain  dealers,  druggists,  fruit 
dealers^ and  dealers  in  vegetables,  flour,  dry  goods,  produce 
and  other  articles  of  merchandise.  It  makes  unjust  discrim- 
ination against  coal  dealers  and  for  that  reason  is  void. 
Millet  V.  People,  117  111.  301;  Sumpter  v.  Deschamps,  4  So. 
Car.  297. 

The  ordinance  in  question  creates  a  monopoly  of  the  busi- 
ness of  weighing  coal.  Monopolies  are  odious  to  the  law  and 
acts  creating  them  are  invalid.  The  law  will  not  tolerate 
them.  Chicago  v.  Eumpff,  45  111.  90;  Tugman  v.  Chicago, 
78  111.  405;  1  Dillon  on  Munic.  Corp.,  429,  Sec.  302,  and 
note  3. 

Mr.  Justice  IIiobee  delivered  the  opinion  of  the  court. 
The  most  important  question  presented  by  the  record  in 
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this  case  is  whether  the  appellant  had  the  power  to  enact 
and  enforce  the  ordinance  in  question,  requiring  all  coal 
sold  or  oflfered  for  sale  in  the  city,  to  be  weighed  by  the  city 
weighmaster,  and  providing  penalties  for  failure  to  comply 
with  such  ordinance.  The  authority  is  abundant,  and  it  is 
conceded  by  counsel,  that  the  legislature  has  the  power  to 
authorize  cities  to  erect  scales,  appoint  a  weighmaster  and 
require  all  coal  sold  or  oflfered  for  sale  in  the  city  limits,  to 
be  first  weighed  by  such  weighmaster;  but  the  question  here 
is,  has  the  legislature,  by  the  provisions  of  the  general  act 
for  the  incorporation  of  cities  and  villages,  under  which 
appellant  was  incorporated,  granted  that  power  to  the 
cities  incorporated  under  it.  Unless  the  power  to  pass  the 
ordinance  was  clearly  given  by  the  statute,  it  can  not  be 
sustained. 

Under  the  general  incorporation  law  of  the  State,  a  city 
council  is  "  clothed  with  such  powers  and  only  such  as  are 
conferred  by  the  act  of  incorporation,  or  such  as  may  be 
necessary  to  carry  out  the  powers  expressly  granted.  It  is 
a  plain  proposition  of  law  and  one  well  understood,  that  in 
the  discharge  of  their  duties,  a  city  council  must  act  within 
the  bounds  prescribed  by  their  charter,  and  if  they  exceed 
the  powers  conferred  by  the  charter,  such  acts  are  nuga- 
tory."    Agnew  V.  Brail,  124  111.  312. 

Any  ambiguity  or  doubt  arising  out  of  the  terms  used  by 
the  legislature  in  conferring  their  powers,  must  be  resolved 
in  favor  of  the  public.     Sceger  v.  Mueller,  133  111.  86. 

The  case  last  referred  to,  and  the  case  of  £mmons  v.  The 
City  of  Lewiston,  132  111.  380,  quote  approvingly  the  lan- 
guage of  Judge  Dillon  that  "  any  fair,  reasonable  doubt 
concerning  the  existence  of  a  power  is  resolved  against  the 
corporation,  and  the  power  is  denied.**  1  Dill,  on  Manic. 
Corp.,  Sec.  89. 

This  is  especially  the  rule  if  the  power  in  question  is  unu- 
sual, attended  with  taxes,  tolls,  assessments,  or  burdens  upon 
the -inhabitants,  or  oppresses  them,  or  abridges  natural  or 
common  rights.     Id.,  Sec.  149,  n.  2. 

It  is  said  in  29  Am.  &  Eng.  Ency.  of  Law,  54,  that  "  A 
State  or  municipality  may,  in  the  exercise  of  its  police  power, 
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appoint  public- or  licensed  weighers,  surveyors,  etc.,  and  pro- 
vide that  all  sales  of  certain  commodities,  such  as  hay,  grain, 
etc.,  shall  be  upon  the  weight  or  quantity  as  ascertained  by 
such  weighers  or  surveyors,  for  which  they  may  charge  a 
reasonable  fee."  In  the  note  to  which  reference  is  made  for 
authority  for  the  above  statement,  it  is  said,  "  But  the  mu- 
nicipalities have  only  power  to  pass  such  ordinances  when 
the  authority  is  specially  conferred  by  the  legislature." 

In  the  case  of  Stokes  v.  City  of  New  York,  14  Wend.  87, 
it  was  held  that  the  city  had  power  to  pass  an  ordinance 
requiring  anthracite  coal  to  be  weighed  by  weighers  ap- 
pointed by  the  city.  It  appears  from  the  opinion  in  that 
case,  however,  that  the  law  expressly  gave  the  power  to 
appoint  weighmasters,  and  the  court  held  that  the  power  to 
compel  their  employment  was  necessarily  implied  in  the 
power  to  appoint.  That  provision  of  the  statute  which  is 
relied  upon  as  authorizing  the  ordinance  in  question  is  Art. 
5,  Sec.  1,  Par.  54  of  the  General  Incorporation  Act,  which 
gives  cities  and  villages  the  power  '*  to  regulate  the  inspec- 
tion, weighing  and  measuring  of  brick,  lumber,  firewood, 
coal,  hay,  and  any  article  of  merchandise."  Does  the  author- 
ity to  regulate  the  inspection,  weighing  and  measuring  of 
coal  include  the  right  to  erect  scales,  appoint  a  city  weigh- 
master,  and  require  that  all  coal  sold  in  the  city  shall  be 
weighed  by  such  officer  and  a  fee  paid  him  therefor  ? 

The  case  of  Davis  v.  Anita,  73  Iowa,  325,  is  the  principal 
one  relied  upon  by  appellant  as  authority  in  support  of  the 
ordinance.  In  Iowa,  cities  organized  under  the  general  law 
are  empowered  "to  provide  for  the  measuring  or  weighing 
of  hay,  coal,  or  any  other  article  for  sale."  Iowa  Code,  Sec. 
456.  Under  that  statute  it  was  held  that  a  city  might  erect 
scales,  appoint  a  weighmaster  and  provide  for  the  use  of 
such  scales  by  those  desiring  to  sell  such  articles.  It  is  said 
in  the  course  of  the  opinion  in  that  case,  that  the  ordinance 
in  question  was  a  "regulation,"  and  that  "the  statute  evi- 
dently confers  on  cities  and  towns,  power  to  provide  scales, 
a  competent  weighmaster  and  correct  weights  or  balances." 
On  the  other  hand,  a  contrary  doctrine  was  established  by 
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the  Supreme  Court  of  Arkansas  in  the  case  of  Taylor  v. 
The  City  of  Pine  Bluff,  24  Ark.  603.  Under  an  act  of  the 
legislature,  the  city  of  Pine  Bluff  had  an  express  grant  of 
power  "to  provide  for  the  measuring  or  weighing  of  hay, 
wood,  or  any  other  article  for  sale."  The  city,  by  ordinance, 
established  the  office  of  city  weigher  and  directed  him  to 
weigh  all  articles  and  give  a  certificate  of  weight.  It  was 
then  provided  that  all  cotton,  hay  or  fodder  should  be 
weighed  by  the  city  weigher,  and  any  person  violating  the 
ordinances  should  be  subject  to  a  fine.  It  was  said  by  the 
court,  in  passing  upon  the  case,  "  when  our  legislature 
granted  the  authority  to  provide  for  weighing  and  measur- 
ing, it  is  not  to  be  presumed  it  was  not  thought  necessary 
to  give  the  power  to  purchase  and  fix  scales  for  public  con- 
venience, but  rather  that  the  city  should  be  empowered  to 
establish  the  system  of  requiring  articles  for  sale  to  be 
weighed  and  measured,"  and  the  ordinance  was  declared 
void. 

In  the  above  cases,  however,  it  will  be  noted  that  the 
power  given  by  the  statute  was  to  provide  for  the  weighing 
of  coal,  etc.,  while  under  our  statute  the  power  given  is  to 
regulate.  There  is,  however,  a  marked  difference  between 
the  power  to  regulate  the  weighing  of  an  article  and  the 
power  to  provide  for  the  weighing  of  the  same. 

The  definition  of  "regulate"  according  to  the  Century 
Dictionary  is  "to  adjust  by  rule,  method  or  established  mode; 
govern  by  or  subject  to  certain  rules  or  restrictions;  direct; 
to  put  or  keep  in  good  order."  The  same  authority  defines 
the  word  "  provide  "  as  "  to  procure  beforehand;  get,  collect 
or  make  ready  for  future  use;   prepare,  furnish,  supply." 

To  regulate  the  weighing  of  a  thing  is  not  to  weigh  it. 
If  such  were  the  case,  then  under  Par.  50  of  the  section  of 
the  general  incorporation  act  above  referred  to,  the  power 
to  regulate  the  sale  of  meats,  poultry  and  other  provisions 
would  also  include  the  power  to  go  into  the  business  of  sell- 
ing provisions,  and  under  Par.  57  the  power  given  to  cities 
to  regulate  the  sale  of  bread  would  also  give  such  cities  the 
power  to  establish  bakeries  and  sell  bread.  By  reading  the 
word  "regulate,"  in  the  several  connections  in  which  it 
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appears  in  the  said  sections  of  the  statute,  we  are  of  opinion 
that  by  its  use  the  legislature  intended  to  confer  the  power 
upon  cities  and  villages,  to  establish  and  direct  the  manner 
in  which  the  sale  or  weighing  of  the  articles  mentioned 
should  be  done  by  others,  and  not  to  permit  such  cities  and 
villages  themselves  to  go  into  the  business  of  selling  or 
weighing  such  articles. 

In  the  case  of  Huesing  v.  The  City  of  Rock  Island,  128 
111.. 465,  the  question  arose  whether  the  city  had  the  right 
to  pass  an  ordinance  for  the  establishment  of  an  abattoir  or 
public  slaughter  house,  and  appropriate  the  means  of  the 
city  for  that  purpose.  Par.  50  of  the  section  of  the  statute 
above  referred  to,  gives  to  cities  and  villages  the  power  to 
regulate  the  sale  of  meats,  etc.,  to  provide  for  place  and 
manner  of  selling  the  same,  and  section  53,  the  power 
to  provide  and  regulate  the  inspection  of  meats,  etc., 
but  the  court  held  that  there  was  nothing  in  the  lan- 
guage of  either  of  the  powers  granted,  that  would  lead 
to  the  conclusion  that  the  erection  of  a  public  slaughter 
house  by  the  city,  was  in  the  contemplation  of  the  legis- 
lature in  the  enactment  of  such  provisions.  It  was 
further  held  in  the  same  case  that  no  such  power  was  given 
under  Par.  78  of  the  same  section  which  authorized  cities  and 
villages  "  to  do  all  acts,  and  make  all  regulations  which  may 
be  necessary  orexpedieut  for  the  promotion  of  health  or  the 
suppression  of  disease;  "  nor  under  section  81,  which  gave 
the  power  "  to  direct  the  location  and  regulate  the  manage- 
ment and  construction  of  packing  houses,"  etc.  If  cfties 
have  no  power  under  the  provisions  of  the  statute  above 
referred  to,  to  erect  and  operate  slaughter  houses,  can  it  not 
be  properly  said  or  reasonably  contended  that  the  city  may 
erect  and  operate  public  scales  and  compel  the  weighing  of 
all  coal  by  the  public  weighmaster,  under  the  clause  author- 
izing it  "  to  regulate  the  weighing  of  coal  ? " 

The  powers  of  the  city  to  enact  the  ordinance  in  question, 
was,  to  say  the  least,  very  doubtful,  and  to  concede  that  the 
power  is  doubtful,  is  to  deny  the  power.  Emmons  v.  The 
City  of  Lewiston,  supra. 

Vol.  LXXXT  81 


482  Appellate  Courts  op  Illinois. 

Vol.  81.]  American  Gluoose  Co.  v.  Lavin. 

We  must,  therefore,  hold  that  the  power  js:iven  by  the  stat- 
ute to  cities  and  villages  to  regulate  the"  inspection  and 
weighing  of  coal  does  not,  by  implication,  include  the  power 
to  appoint  weighmasters  and  compel  persons  desiring  to 
sell  coal,  to  have  the  same  weighed  by,  and  receive  certifi- 
cates showing  the  same  has  been  so  weighed  from  such  offi- 
cers before  offering  the  same  for  sale,  and  that  so  much  of 
said  ordinance  as  conflicts  with  this  rule  is  void. 

The  judgment  of  the  court  below  will  therefore  be 
affirmed. 


American  Glucose  Co.  t.  Michael  Lavin. 

1.  Master  and  Servant— TZie  Master  w  Not  an  Insurer.— -The  duty 
of  the  master  is  to  use  ordinary  care  to  provide  reasonably  safe  machin- 
ery; he  is  not  an  insurer  of  the  safety  of  the  employe. 

Aetion  in  Case,  for  personal  injuries.  Trial  in  the  Circuit  Goort  of 
Peoria  County;  the  Hon.  Leslie  D.  Puterbauoh,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant  Ueard  in  this 
court  at  the  December  term,  18d8.  Reversed.  Opinion  filed  April  11, 
1899. 

Page,  Wead  &  Eoss,  attorneys  for  appellant. 

The  master  is  only  required  to  exercise  ordinary  care  to 
furnish  the  servant  reasonably  safe  machinery  to  work  with. 
It  is  not  required  to  furnish  machinery  and  appliances  of 
the  best  character,  or  that  are  absolutely  safe.  Sack  v.  Do- 
lese,  137  111.  132;  C,  R  I.  &  P.  R.  R.  Co.  v.  Lonergan,  118 
111.  41;  I.  C.  R.  R.  Co.  v.  Sanders,  166  111.  278;  Camp  Point 
Mfg.  Co.  V.  Ballou,  71  111.  421. 

When  the  evidence,  with  all  legitimate  inferences  that 
may  be  legally  and  justifiably  drawn  therefrom,  is  insuffi- 
cient to  support  a  verdict  for  the  plaintiff,  so  that  if  a  ver- 
dict be  returned  it  must  be  set  aside,  the  court  is  not  bound 
to  submit  the  case  to  the  jury,  but  may  and  should  direct  a 
verdict  for  the  defendant.  Goldie  v.  Werner,  151  111.  556; 
C.  &  A.  R.  R.  Co.  V.  Adler,  129  111.  335;  Werk  v.  lU.  Steel  I 

Co.,  154  111.  427. 
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Foster  &  Ca.rix)ck,  attorneys  for  appellee. 

When  the  servant  is  injured  while  obeying  the  orders 
of  his  master  to  do  some  dangerous  work,  or  perform  work 
in  a  dangerous  manner,  the  master  is  liable,  unless  the 
danger  is  so  imminent  that  a  man  of  ordinary  prudence 
would  not  incur  it  And  this  is  so  even  though  the  servant 
knew  that  some  danger  would  or  might  attend  his  obedience 
to  the  order.  111.  Steel  Co.  v.  Schymanowski,  162  111.  463; 
Oflfutt  v.  World's  Columbian  Exposition  Co.  (111.),  51  N.  E. 
Rep.  651;  Morris  v.  Pfeflfer,  77  111.  App.  616;  Dallemaind  v. 
Saalfeldt  (111.),  51  N.  E.  Rep.  645. 

Mr.  Justice  Crabtrbb  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  brought  by  appellee  against 
appellant  to  recover  damages  for  injuries  sustained  by  him 
while  working  in  its  employment.  There  was  a  t^rial  by 
jury  resulting  in  a  verdict  in  favor  of  appellee  for  $3,000. 
The  court  overruled  a  motion  for  new  trial  and  entered 
judgment  against  appellant  for  $3,063.76,  the  amount  of  the 
verdict,  with  interest.  Appellant  brings  the  case  to  this 
court  by  appeal,  assigning  many  errors.  It  appears  from 
the  evidence  that  appellant  operates  an  extensive  glucose 
plant  in  the  city  of  Peoria,  in  which  it  used  a  mechanical 
contrivance  or  steam  shovel  for  unloading  grain  from  the 
cars  into  the  starch  house  in  said  plant.  At  the  time  of  his 
injury  appellee  was  employed  by  appellant  as  a  laborer  to 
assist  in  unloading  grain  from  the  cars  by  means  of  said 
steam  shovel,  and  to  do  other  work  about  appellant's  fac- 
tory. Appellee,  at  the  time  in  question,  was  working  nights, 
and,  in  connection  with  a  fellow-workman,  was  operating 
this  steam  shovel.  The  declaration  alleges  that  on  the  4th 
day  of  December,  1896,  the  said  grain  shovel  and  certain 
ropes  and  machinery  connected  therewith,  and  by  means  of 
which  it  was  operated,  became  defective  and  out  of  repair, 
and  were  in  an  unsafe  and  dangerous  condition,  which  the 
defendant  knew,  and  negligently  failed  to  keep  the  shovel 
and  ropes  in  a  reasonably  safe  condition,  and  carelessly  and 
negligently  operated  the  same  in  such  defective,  unsafe  and 
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dangerous  conditioD.  That  defendant,  knowing  such  unsafe 
condition  of  the  machinery,  and  without  informing  plaintiff 
thereof,  negligently  ordered  and  directed  the  plaintiff  to  use 
and  operate  the  same  to  assist  in  unloading  grain  from  cars. 
Avers  that  plaintiff,  in  the  exercise  of  due  care,  obeyed  the 
order,  and  in  so  doing  became  entangled  in  said  ropes  and 
machinery  and  was  thrown  to  the  floor  and  his  right  leg 
mangled  and  broken.  The  second  count  alleges  substan- 
tially the  same  facts,  but  further  avers  that  it  was  the  duty 
of  the  defendant  to  provide  said  shovel,  ropes  and  machinery 
with  a  safety  clutch,  without  which  said  shovel  could  not 
be  operated  with  reasonable  safety  to  the  employes  who  had, 
and  were  ordered  to  have,  charge  of  and  operate  the  same. 
It  is  further  averred  that  a  safety  clutch  was  the  usual  and 
proper  appliance  to  turn  off  the  power  by  which  the  shovel 
was  operated;  that  defendant  well  knew  these  matters,  but 
negligently  failed  to  provide  said  shovel  with  a  safety 
clutch,  and  negligently  compelled  plaintiff  to  use  and  oper- 
ate the  same  without  informing  him  of  ^ch  failure  and  the 
dangers  of  such  use  and  operation.  That  by  reason  of  the 
premises,  and  while  in  the  line  of  his  duty  and  in  the  exer- 
cise of  due  care  on  his  part,  plaintiff  became  entangled  in 
the  ropes  attached  to  such  shovel,  and  by  reason  of  the  fail- 
ure to  provide  such  safety  clutch  was  unable  to  check,  con- 
trol and  turn  off  the  power  which  drove  and  operated  such 
machinery,  and  extricate  himself  therefrom,  by  reason 
whereof  he  had  his  right  ankle  and  foot  broken,  etc.  From 
the  evidence  it  seems  that  the  machinery  by  which  the 
steam  shovel  was  operated  was  somewhat  complicated,  and 
it  need  not  be  more  particularly  described  than  to  say,  a 
rope  was  attached  to  the  shovel  in  the  car  and  passed  there- 
from out  of  the  car  door  under  a  pulley  on  the  floor  of  the 
platform  just  outside  the  car,  and  from  thence  under  another 
pulley  some  distance  back  in  the  building,  and  then  up  some 
eight  or  ten  feet  to  certain  machinery  upon  a  shaft  which 
furnished  the  power.  It  was  so  adjusted  or  arranged  that 
when  the  shovel  had  been  drawn  back  to  the  end  of  the  car 
and  set  in  the  grain  and  a  slack  taken  on  the  rope,  the 
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machinery  was  thrown  into  gear  and  the  power  applied, 
which  drew  the  shovel  to  the  door  of  the  car,  where  the  grain 
was  emptied  into  a  sink,  and  then  the  machinery  was 
stopped.  The  rope  and  shovel  were  then  drawn  back  to  the 
end  of  the  car  by  hand,  the  shovel  set  in  the  grain  and  the 
operation  renewed  as  before.  The  slack  in  the  rope  was 
necessary  to  start  the  machinery.  After  the  shovel  was 
drawn  back,  and  while  the  rope  was  tight,  the  machinery 
was  out  of  gear.  Appellee  had  been  employed  in  this  same 
kind  of  work  from  July  to  December,  and  was  entirely 
familiar  with  the  operation  of  the  shovel  and  the  machinery 
connected  with  it.  On  the  Sunday  before  the  accident  the 
old  machine  was  taken  out  and  a  new  one  installed  in  its 
place.  The  operation  of  the  new  machine  Was  the  same  as 
that  of  the  old,  save  in  two  respects  :  The  old  machine  had 
a  clutch  by  the  use  of  which  the  whole  machinery  could  be 
stopped.  The  new  one  did  not  have  this.  It  was  not  ordi- 
narily^  used  in  operating  the  shovel,  and  we  think  the  evi- 
dence does  not  show  it  was  necessary  or  essential  to  the  safe 
and  successful  operation  of  the  machine.  This  was  so  for  the 
reason,  as  we  have  alreadj'  stated,  that  holding  the  rope  tight 
kept  the  machine  out  of  gear.  The  new  machine  seems  to 
have  worked  hard,  and  it  was  found  difficult  for  the  man  in 
the  car  to  pull  the  shovel  back.  Commencing  on  Monday 
night,  the  practice  was  resorted  to  of  having  one  man  go 
into  the  room  where  the  machinery  was  and  pull  down  on 
the  rope  when  the  shovel  was  to  be  drawn  back,  thus  aiding 
the  man  at  the  shovel.  Appellee  and  his  fellow- workman  at 
the  shovel  did  this  each  night  thereafter,  more  or  less  fre- 
quently, up  to  the  night  between  the  following  Friday  and 
Saturday,  when  the  accident  happened.  Appellee  claims  they 
were  ordered  to  do  this,  but  he  nowhere  says  that  he  objected 
or  refused  to  do  so.  About  one  o'clock  in  the  morning  as 
appellee  was  in  the  room  pulling  down  on  the  rope  as  before 
described,  he  in  some  way,  not  fuNy  explained,  stepped  into 
the  rope  and  got  his  foot  entangled  in  it,  and  thereupon  let 
go  of  the  rope,  thus  giving  it  slack  and  causing  the  machin- 
ery to  be  put  into  gear  and  start  the  operation  of  drawing  the 
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shovel,  and  appellee,  being  thus  entangled  in  the  rope,  was 
drawn  upward  by  his  feet  toward  the  machinery,  the  same 
distance  the  shovel  was  drj^wn  in  the  car,  and  when  the 
shovel  reached  the  car  door  appellee's  weight  brought  the 
rope  down  until  he  reached  the  floor.  Henry  Reynolds, 
who  was  the  grain  weigher  of  appellant  in  the  plant  that 
night,  heard  appellee's  cries  and  rushed  to  his  help,  and 
when  appellee  came  down  to  the  floor,  instead  of  holding 
the  rope  tight,  let  it  become  slack  again,  while  he  tried  to 
disentangle  appellee's  feet;  this  started  the  machinery  as 
before;  Reynolds  also  became  entangled  in  the  rope  and  they 
were  both  drawn  up  and  let  down;  and  it  was  on  this  sec- 
ond occasion  that  appellee's  leg  was  broken. 

It  was  for  the«injury  thus  sustained  that  this  suit  was 
brought. 

The  evidence  fails  to  show  that  the  machinery  was  in 
any  way  out  of  repair.  The  only  defect  in  it  was  that  it 
worked  hard.  Having  used  it  continuously  for  four  nights 
appellee  was  as  well  aware  of  its  condition  as  was  appel- 
lant. The  absence  of  a  clutch  was  not  a  defect.  If  fur- 
nished it  would  not  have  worked  automatically.  Reynolds 
could  have  stopped  the  machinery  and  released  appellee  by 
simply  holding  the  ropes  tightly  in  his  hands  had  he 
retained  sufficient  presence  of  mind  to  do  so;  or  appellee 
could  have  stopped  it  himself  by  holding  the  rope  tightly 
when  he  reached  the  floor  and  before  he  was  injured. 
There  is  no  reason  to  suppose  Reynolds  would  have  had 
any  more  presence  of  mind  to  operate  a  clutch  than  to 
hold  on  to  the  rope.  One  method  of  stopping  the  machinery 
would  have  been  lust  as  eflFective  as  the  other  so  far  as  we 
can  discover  from  the  evidence.  Appellee  had  known  for 
a  week  that  there  was  no  clutch  in  the  new  machine,  and 
had  worked  without  complaint  or  objection  on  that  account. 
It  is  unnecessary  to  cite  authorities  to  show  that  under 
such  circumstances  the  master  can  not  be  held  liable. 

Our  conclusion  is  that  the  accident  happened  simply  and 
solely  because  appellee  carelessly  allowed  himself  to  become 
entangled  in  the  rope.    It  was  wholly  unnecessary,  and  he 
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must  have  well  known,  that  if  he  did  become  thus  entangled 
and  then  slackened  the  rope  the  machinery  would  start  and 
he  would  be  drawn  up  with  it.  Had  he  kept  his  feet  on  the 
floor  the  accident  could  not  have  happened.  Even  in  the 
car,  if  the  man  operating  the  shovel  allowed  his  feet  to 
become  entangled  in  the  rope  he  would  be  very  apt  to  get 
hurt  provided  he  slackened  on  the  rope. 

We  think  there  is  an  entire  lack  of  proof  as  to  any 
negligence  Qn  the  part  of  appellant,  and  upon  the  facts 
appearing  in  the  evidence,  appellee  was  not  entitled  to 
recover.  Under  these  circumstances  it  is  unnecessary  to 
consider  alleged  errors  in  the  rulings  of  the  court  upon 
evidence  and  instructions. 

The  judgment  will  be  reversed,  but  as  we  hold  appellee 
can  not  recover,  the  cause  will  not  be  remanded.  Judg- 
ment reversed. 

Finding  of  Faets  to  be  made  a  part  of  the  judgment : 
We  find  as  a  fact  that  appellee's  injury  was  caused  by  his 

negligence  and  want  of  care  lor  his  own  safety. 

We  further  find  as  a  fact  there  was  no  negligence  or 

want  of  due  care  on  the  part  of  appellant  which  contributed 

in  any  way  to  cause  appellee's  injury. 


Charles  Jahnke  v.  William  Hill. 

1.  Homestead — Exempt  from  Sale  under  a  Decree  for  Alimony,^ 
Where  the  lien  given  by  the  decree  in  divorce  proceedings  is  the  ordi- 
nary lien  given  for  a  money  decree  and  not  a  specific  lien,  and  the  exe- 
cution sale  is  like  any  ordinary  execution  sale,  it  is  the  duty  of  the 
sheriff  to  have  the  homestead  set  off  pursuant  to  the  statute. 

Forcible  Entry  and  Detainer.— Trial  in  the  Circuit  Court  of  Lake 
County;  the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Finding 
aud  decree  for  defendant  Appeal  by  plaintiff.  Heard  in  this  court  at 
the  December  term,  1898.    Affirmed.    Opinion  filed  April  11,  1899. 

M.  C.  MoIntosh  and  Whitney  &  Upton,  attorneys  for 
appellant,  contended  that  by  the  divorce,  appellee  became 
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divested  of  homestead  and  had  no  right  of  homestead  when 
the  levy  and  sale  was  made.  Bonnell  v.  Smith,  63  111.  375; 
Vanzant  v.  Vanzant,  23  111.  536. 

William  M.  Butterworth  and  Edward  C.  FrrcH,  attor- 
neys for  appellee. 

In  an  action  of  forcible  entry  anddetainer,  where  plaintiff 
claims  as  purchaser  under  an  execution  sale,  he  must  pro- 
duce in  evidence  a  valid  judgment,  executioji,  levy,  siile 
and  deed.  Johnson  v.  Baker,  38  III.  98;  Kratz  v.  Buck, 
111  111.  40;  Kepley  v.  Luke,  106  111.  396. 

The  decree  of  divorce  did  not  divest  appellee  of  his  home- 
stead. Chappell  v.  Spire,  106  111.  472;  Nicholas  v.  Spremont, 
111  III.  632. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  an  action  of  forcible  detainer  brought  by  appel- 
lant against  appellee,  to  obtain  possession  of  premises  situ- 
ated in  Barrington  in  said  Lake  count}^  and  which  appellee 
claims  the  right  to  hold  as  a  homestead.  A  jury  was 
waived  and  the  cause  tried  by  the  court;  appellee  was  found 
not  guilty  and  judgment  entered  accordingly,  from  which 
judgment  appellant  prosecutes  this  ap]3eal. 

Appellant  claims  under  a  sheriff's  deed,  which  was  based 
on  a  sale  of  the  property  in  controversy  under  an  execution 
against  appellee. 

There  is  no  dispute  as  to  the  fact  that  appellee,  together 
with  his  wife  and  children,  occupied  the  premises  as  a  home- 
stead, and  had  done  so  for  some  fourteen  or  fifteen  years, 
and  until  appellee's  wife  left  him  and  went  to  Chicago, 
where  she  instituted  proceedings  to  obtain  a  divorce,  which 
resulted  in  a  decree  in  her  favor. 

By  the  terms  of  the  decree  the  custody  of  the  children 
was  awarded  the  mother,  Elma  L.  Hill,  and  appellee  was 
decreed  to  pay  her  S700  as  alimony  and  $100  for  solicitor's 
fees.  This  decree  was,  by  its  terms,  made  a  lien  ujK>n  all 
the  lands  and  tenements  of  appellee. 

Notwithstanding  the  decree  gave  the  custody  of  the  chil- 
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dren  to  the  mother,  they  remained  with  appellee  at  Bar- 
rington,  except  that  two  of  them,  for  a  short  time  only, 
visited  with  their  mother  in  Chicago. 

The  alimony  not  having  been  paid,  Mrs.  Hill  sued  out  an 
execution  to  Lake  county,  upon  which  the  sheriff  of  that 
county  made  a  levy  on  the  property  claimed  as  a  home- 
stead. After  the  levy  and  priortoany  sale  under  the  execu- 
tion, appellee  conveyed  the  property  to  Charlotte  Strobach. 
Before  that  time  he  had  been  temporarily  absent  from  the 
homestead  property,  but  had  left  his  furniture  therein,  in 
charge  of  a  man  employed  for  that  purpose,  and  it  appears 
from  the  evidence  that  appellee  intended  to  return  to  the 
property  and  did  in  fact  return  and  was  in  possession  at  the 
time  the  sheriff's  deed  was  made  to  appellant. 

Appellant  became  the  purchaser  at  the  sheriff's  sale,  and 
after  the  time  of  redemption  expired  obtained  a  deed  and 
demanded  possession,  which  was  refused, and  he  then  brought 
this  suit.  We  are  of  the  opinion  that  upon  the  evidence 
the  court  properly  found  appellee  not  guilty.  The  lien 
given  by  the  decree  in  the  divorce  proceedings  was  the 
ordinary  lien  given  for  a  money  decree  and  not  a  specific 
lien.  No  reference  is  made  in  the  decree  to  anv  homestead 
right,  and  it  does  not  appear  that  the  court  intended  to  dis- 
pose of  or  settle  any  question  concerning  the  right  of  home- 
stead. The  execution  sale  was  like  any  other  ordinary 
execution  sale,  and  it  was  the  duty  of  the  sheriff  in  such  case 
to  h&ve  had  the  homestead  set  off  pursuant  to  the  statute. 

The  evidence  fails  to  show  any  abandonment  on  the  part 
of  api^llee.  The  deed  to  Mrs.  Strobach  did  not  affect 
appellee's  rights  so  far  as  appellant  is  concerned.  In  other 
words,  such  deed  could  not  inure  to  the  benefit  of  appellant. 
An  estate  of  homestead  of  one  thousand  dollars  was  in 
appellee,  which  appellant  did  not  and  could  not  purchase 
under  the  circumstances.  We  find  no  error  in  the  action 
of  the  court  on  propositions  of  law.  The  judgment  must 
be  affirmed. 
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City  of  Eewanee  v.  Catherine  Guilfoil. 

1.  License — A9  a  Defend,  Must  be  Proved  by  a  Pt^eponderance  of  the 
Evidence, — The  plea  of  license  in  an  action  for  damages  by  reason  of  a 
nuisance  presents  an  affirmative  defense  and  must  be  proved  by  a  pre- 
ponderance of  the  evidence. 

2.  Damaoes — In  Actions  for  Nuisances. — In  an  action  for  damages 
sustained  by  reason  of  a  nuisance,  where  the  plaintiff  depends  largely 
upon  the  claim  that  her  health  had  been  seriously  affected,  it  is  very 
difficult,  if  not  impossible,  for  witnesses  to  testify  to  the  exact  amount 
of  damages  sustained,  and  very  much  must  be  left  to  the  discretion  of 
the  jury,  based  upon  the  evidence  in  the  case. 

Action  for  a  Nuisance.~Trial  in  the  Circuit  Court  of  Henry  County; 
the  Hon.  Frank  D.  Rauset,  Judge,  presiding.  Verdict  and  judgment 
for  plaintiff;  appeal  by  defendant.  Heai'd  in  this  court  at  the  Decem- 
ber term,  1898.    Affirmed.    Opinion  filed  April  11,  1899. 

William  Lawson,  attorney  for  appellant. 

Alexander  MoLean,  attorney  for  appellee;  Wilson  & 
Moore,  of  counsel. 

Mr.  Justice  Hiobeb  delivered  the  opinion  of  the  court 
Appellee  owns  a  lot  in  the  citj^  of  Kewanee,  where  she 
Las  resided  for  some  thirty-pve  years.  Her  residence  is  on 
a  knoll  in  the  southwest  corner  of  the  lot  and  the  remain- 
der of  the  lot,  so  far  as  it  could  be,  was  used  for  a  pasture. 
A  ravine  ^runs  through  the  lot  from  the  southeast  corner 
toward  the  northwest.  Some  twenty-five  years  prior  to  the 
commencement  of  this  suit,  appellant  constructed  a  drain 
which  receives  the  surface  water  from  a  part  of  the  streets 
of  the  city;  this  drain  was  constructed  of  sewer  pipe,  and 
was  extended,  in  1892,  to  the  south  edge  of  appellee's  lot, 
and  shortly  afterward  a  large  hole  was  washed  out  at  the 
end  of  the  drain.  There  are  numerous  intakes  which  re» 
ceive  the  wash  from  the  street,  connected  with  the  drain. 
There  are  also  two  laundries  which  discharore  into  it.  In 
the  summer  of  1896,  five  saloons  made  connections  with  it 
for  the  discharge  of  their  slops. 
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Appellee  brought  suit  against  appellant  for  injuries  to 
her  health  and  to  her  premises,  alleged  to  have  been  caused 
by  reason  of  the  offensive  discharge  from  the  drain.  The 
declaration  charges  that  the  city  wrongfully,  negligently 
and  unlawfully  allowed  sewage  to  be  discharged  with  its 
filth  into  a  stream  of  water  which  ran  over  and  onto  the 
premises  of  appellee,  thereby  converting  said  stream  into  a 
cess-pool,  from  which  divers  noxious  and  offensive  stenches 
arose,  corrupting  and  poisoning  the  stream  and  atmosphere 
surrounding,  penetrating  into  the  dwelling  of  the  plaintiff, 
rendering  the  water  impure  and  unfit  for  the  use  of  domes- 
tic animals,  the  air  unwholesome  and  the  premises  unin- 
habitable; that  by  the  means  aforesaid,  the  plaintiff  was 
greatly  injured  in  her  health,  and  was  made  sick,  etc. 

The  declaration  further  averred  that  the  value  of  said 
premises,  by  the  means  aforesaid,  had  been  destroyed.  The 
appellant  pleaded  the  general  issue  and  several  special 
pleas,  one  of  which  was  a  plea  of  license.  There  was  no 
evidence  tending  to  sustain  any  of  the  special  pleas,  save 
that  of  the  plea  of  license.  The  jury  returned  a  verdict  for 
appellee  in  the  sum  of  $1,100,  but  she  entered  a  remittitur 
of  $300,  and  judgment  was  rendered  for  $800.  On  the  trial 
of  the  case  objections  were  made  to  certain  hypothetical 
questions  put  to  physicians  on  behalf  of  appellee.  These 
questions  were  asked  in  connection  with  testimony  showing 
the  ill  health  of  appellee,  and  their  object  was  to  determine 
whether  or  not  her  sickness  was  caused  by  the  offensive  dis- 
charges from  the  drain.  Some  of  the  questions  put  were 
not  technically  proper,  because  they  were  not  based  upon  a 
strictly  correct  statement  of  the  evidence.  They  assumed 
in  several  instances  that  the  wash  from  a  larger  area  was 
discharged  into  the,  drain,  than  the  evidence  warranted. 
The  evidence,  however,  clearly  showed  that  the  discharge 
was  offensive,  especially  throughout  the  summer  months, 
and  at  times  was  almost  unendurable. 

It  further  showed  that  apiDellee  suffered  from  ill  health 
during  the  two  years  prior  to  the  bringing  of  suit.  Other 
questions  than  those  objected  to  were  put  to  the  physicians. 
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which  brought  forth  similar  answers.  We  are  therefore 
of  opinion  that,  while  the  questions  referred  to  were  objec- 
tionable, yet  no  material  injustice  was  suffered  by  appellant 
by  the  refusal  of  the  court  to  sustain  the  objections  thereto. 

Appellant  relied  largely  for  its  defense,  upon  an  alleged 
license  given  it  by  appellee  to  discharge  its  sewage  through 
the  drain  in  question  upon  her  lot.  The  evidence  to  sup- 
'port  this  claim  is  wholly  contained  in  the  testimony  of 
the  witness  Bigelow,  who  was  sworn  on  the  part  of  appel- 
lant. He  testified  that  some  four  or  five  years  prior  to  the 
bringing  of  suit,  while  he  was  a  member  of  the  "  board  of 
trustees,"  the  appellee  came  to  him  and  made  complaint 
that  the  discharge  from  the  drain  had  made  the  water  in 
the  ravine  unfit  for  her  cows  to  drink.  Witness  asked 
her  whether  it  would  be  satisfactory  if  a  well  should  be 
dug  on  the  premises  for  her,  and  she  said  it  would  be  per- 
fectly satisfactory,  if  she  could  get  water  for  her  cows  and 
that  she  complained  of  nothing  else.  Witness  further  testi- 
fied that  they  afterward  dug  a  well  on  the  premises  and 
put  a  pump  in  it  for  her;  that  after  the  well  was  put  in,  she 
said  it  was  very  satisfactory. 

We  are  not  prepared  to  s«ty  that  this  conversation,  if  it 
took  place,  would  of  itself  be  sufficient  to  constitute  a 
license  to  the  city  to  continue  the  discharge  of  its  sewage 
upon  appellee's  premises,  especially  in  view  of  the  fact  that 
the  amount  of  sewage  was  afterward  greatly  increased  by  the 
connection  of  the  drain  with  the  saloons  of  the  city.  Apjiel- 
lee,  however,  wholly  denies  having  had  such  a  conversation 
with  said  witness,  and  the  same  is  not  satisfactorily  proven 
by  a  preponderance  of  the  evidence. 

The  giving  of  the  fifth  and  sixth  instructions  for  appellee, 
is  assigned  as  error  by  appellant.  These  instructions  were 
objectionable  to  some  extent  in  giving  undue  prominence 
to  a  portion  of  the  evidence,  but  as  thej'  relate  to  the  con- 
struction to  be  placed  upon  the  testimony  of  the  witness 
Bigelow,  and  as  we  hold  that  the  same  was  not  sufficient 
•  to  establish  a  license,  the  error  in  this  respect  is  not  of 
itself  sufficient  to  warrant  a  reversal  of  the  judgment. 
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The  giving  of  instruction  eight  for  appellee  is  also  assigned 
as  error.  That  instruction  told  the  jury  that  in  order  to  fix 
the  amount  of  damages,  no  specific  amount  need  be  testified 
to  by  the  witnesses,  but  that  the  jury  were  the  judges  of 
the  damages  sustained  by  plaintiff,  if  any,  ^'  under  all  the 
evidence  in  the  case." 

Appellee  depended  for  her  recovery  in  this  case,  largely 
upon  the  claim  that  her  health  had  been  seriously  affected 
by  reason  of  the  discharges  from  the  drain.  In  such  case 
it  would  be  very  difficult,  if  not  actually  impossible,  for 
witnesses  to  testify  to  the  exact  amount  of  damages  sus- 
tained by  her,  and  very  much  must  be  left  to  the  discretion 
of  the  jury.  Such  discretion,  however,  must  be  based  upon 
the  evidence  in  the  case. 

We  are  of  opinion  that  the  instruction  fairly  told  the  jury 
that  they  must  base  their  estimate  of  the  damages  upon  the 
evidence  in  the  case,  and  that  the  instruction  was  therefore 
proper. 

The  modification  of  instructions  three,  four  and  seven, 
offered  by  appellant,  was  made  in  order  that  they  might 
conform  to  the  theory  of  the  law  laid  down  in  the  instruc- 
tions given  for  appellee  above  referred  to,  and  were  entirely 
proper. 

It  is  urged  by  appellant  that  the  damages  awarded  in  this 
case  are  excessive.  We  consider  this  the  most  serious  objec- 
tion to  the  judgment,  but  while  we  would  have  been  better 
pleased  with  a  judgment  for  a  smaller  amount,  we  can  not  say 
that  it  was  not  warranted  by  the  evidence  in  the  case. 

The  judgment  of  the  court  below  in  this  case  will  be 
affirmed. 


Aurora  Gas  Light  Co.  v.  Julia  A.  Bishop. 

1.  Caible— Corporations  Dealing  with  Dangerous  Elements. — Where 
a  corporation,  for  commercial  profit,  deals  with  a  dangerous  agent,  tlie 
degree  of  care  devolving  upon  it  is  proportional  to  the  dangers  which  it 
is  its  duty  to  avoid. 

2.  Gas  Companies— Ea:erct«e  of  Care  and  Diligence  to  Avoid  Injury. 
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— In  the  operation  of  its  business  a  gas  company  is  bound  to  exercise 
such  care  and  diligence  as  to  avoid  injury  to  the  health  and  property 
of  others  by  the  escape  of  gas. 

8.  Same— /lyurics  to  Acfjoining  Property, — If  injury  is  done  to  ad- 
joining property  because  of  the  imperfect  manner  in  which  gas  pipes  are 
laid,  or  because  of  failure  to  repair  breaks,  whether  caused  by  itB  own 
fault  or  that  of  another,  the  injured  property  owner  has  a  right  of  action 
to  recover  for  all  damages  sustained. 

4.  Samb — Notice  of  Defects  in  Pipes, — ^In  case  of  a  break,  if  it  occurs 
through  its' own  fault,  the  company  is  liable  without  notice;  if  it  occurs 
through. the  fault  of  another,  liability  attaches  as  soon  as  the  company 
has  had  notice  and  time  to  repair. 

Action  on  the  Casei,  to  recover  damages  for  injuries  sustained  by 
an  explosion  of  gas.  Trial  in  the  Circuit  Court  of  Kane  County;  the 
Hon.  George  W.  Brown,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff.  Appeal  by  defendant.  Heard  in  this  court  at  the  December 
term,  1898.    Affirmed.    Opinion  filed  April  11,  1899. 

Statement  of  the  Case. — This  was  an  action  in  case, 
brought  by  appellee,  to  recover  damages  from  appellant 
for  injuries  sustained  by  a  building  owned  by  her  in  the 
city  of  Aurora,  through  an  explosion  of  gas  caused,  as 
alleged,  by  the  negligence  of  appellant. 

The  four  counts  of  the  declaration  charge  in  substance 
that  the  appellant  was  the  owner  of  certain  gas  mains  along 
Fox  street  in  the  city  of  Aurora,  at  or  near  the  comer  of 
Broadway,  and  in  front  of  the  premises  in  question  belong- 
ing to  appellee;  that  appellant  allowed  its  said  gas  matins 
along  Fox  street,  to  become  broken  and  out  of  repair,  by 
means  of  which  the  gas  escaped  from  said  mains,  through 
the  ground  and  into  the  basement  of  the  premises  owned 
by  appellee;  that  on  March  20,  1894,  servants  of  appellant, 
in  searching  for  a  leak  in  said  mains,  negligently  applied  a 
lighted  match  or  torch  to  the  escaping  gas  in  Fox  street; 
that  said  lighted  torch  or  match  ignited  the  gas  and  the 
flame  therefrom  was  communicated  to  the  basement  of  the 
building  of  appellee,  which  was  filled  with  gas  escaped 
from  said  broken  gas  mains,  and  an  explosion  thereby 
caused;  by  means  whereof,  the  said  premises  of  appellee 
were  severely  and  permanently  damaged,  etc. 

A  plea  of  the  general  issue  was  filed,  and  on  trial,  the  jury 
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returned  a  verdict  for  plaintiff  for  $350.  A  motion  for 
a  new  trial  was  overruled  and  judgment  was  entered  for 
the  amount  of  the  verdict. 

It  appears  from  the  evidence  that  in  the  winter  of  1893-4, 
the  city  of  Aurora  constructed  a  system  of  sewers.  These 
sewers  extended  along  Fox  street  in  front  of  the  premises 
in  question,  and  also  along  Broadway,  at  the  side  of  said 
premises.  On  Fox  street  in  front  of  said  premises,  and 
extending  for  the  length  of  the  block,  there  had  been  an 
old  private  sewer,  just  south  of  the  street  car  tracks,  the 
latter  being  located  in  the  center  of  the  street.  The  city  in 
constructing  its  sewer  along  Fox  street  in  the  block  in 
which  said  premises  are  located,  did  not  put  the  same  in  the 
center  of  the  street,  but  dug  up  the  old  private  sewer  south 
of  the  center,  sunk  the  old  trench  deeper  and  laid  the  new 
sewer  in  it.  The  appellant  had  its  gas  mains  extending 
along  the  same  street  as  the  sewer,  the  particular  gas  main 
in  question  being  located  immediately  south  of  the  tracks  of 
the  street  railway  company  and  just  north  of  the  new  sewer. 
From  these  gas  mains  the  service  pipes  of  the  gas  company 
extended  to  all  the  stores  and  business  blocks  on  each  side 
of  the  street.  When  the  sewers  were  constructed  along 
these  streets  none  of  the  gas  mains  were  torn  up,  but  the 
sewers  crossed  the  service  pipes  extending  from  the  gas 
main  to  the  buildings  on  the  south  side  of  the  street. 

After  the  trenches  were  dug  and  the  sewers  laid,  the  mass 
of  dirt  taken  out,  which  had  in  the  meantime,  by  reason  of 
the  severely  cold  weather,  become  frozen,  and  was  mixed 
with  rock,  was  thrown  back  into  the  trenches.  Afterward, 
when  the  dirt  thawed  out,  the  whole  body  of  it  gradually 
settled  in  the  trenches  and  carried  with  it  the  service  pipes 
connecting  the  gas  mains  with  the  building.  The  result 
was  that  in  some  places  the  service  pipes  were  cracked  or 
broken,  in  others  the  service  pipes  being  stronger,  were 
pulled  away  from  the  gas  mains  at  the  joints,  and  in  still 
other  places  the  mains  themselves  were  broken  and  cracked. 
The  gas  which  escaped  from  the  broken  pipes  penetrated 
the  basements  of  the  buildings  situated  along  the  streets, 
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and  in  places  found  its  way  to  the  surface  of  the  ground. 
The  gas  which  came  to  the  surface  of  the  ground  was  some- 
times ignited  by  sparks  from  the  wheels  of  the  electric  cars. 
On  the  morning  of  the  accident  in  question,  and  up  to  the 
time  of  the  explosion,  one  of  these  fires  was  burning  at  the 
corner  of  Fox  street  and  Broadway,  near  the  premises  in 
question.  On  the  second  day  before  the  accident,  appellant 
had  received  notice  from  the  owner  and  tenant  of  the  prem- 
ises in  question,  that  there  was  gas  in  the  building.  The 
company  at  once  proceeded  to  locate  and  repair  the  leaks. 
On  the  afternoon  prior  to  the  accident,  these  leaks  had 
been  repaired  and  the  odor  of  gas  had  disappeared  from 
appellee's  building.  About  ten  o'clock  on  the  evening  of  the 
same  day  Mr.  Copley,  the  manager  of  the  appellant  gas 
company,  detected  a  strong  odor  of  gas  at  the  corner  of 
Fox  street  and  Broadway,  and  immediately  returned  to  the 
company's  office  and  entered  an  order  in  the  "complaint 
book"  to  his  men,  to  locate  and  repair  the  leak. 

The  tenant  of  appellee's  building  discovered  the  odor  of 
gas  in  his  store  about  eight  o'clock  in  the  morning  of  the 
day  of  the  accident,  and  sent  word  to  this  effect  to  the  gas 
company,  but  this  information  was  not  communicated  by 
appellant  to  the  men,  who  had  obeyed  the  order  of  the  super- 
intendent, and  were  at  work  on  the  street  in  that  block. 
In  searching  for  the  leak  in  the  gas  main,  the  employes  of 
the  company  dug  or  drilled  a  hole  with  a  crow  bar  in  the 
street  a  short  distance  west  of  appellee's  premises,  and 
applied  a  lighted  match  or  torch  to  the  same,  to  discover 
whether  or  not  gas  was  escaping.  When  the  light  was  applied 
an  explosion  immediately  took  place  in  the  basement  of 
appellee's  building,  which  caused  the  injury  complained  of. 

At  the  time  of  the  explosion  there  was  in  the  area  way  in 
front  of  the  basement  of  appellee's  premises,  an  old,  unused 
water  closet,  which  had  formerly  been  connected  with  the 
old  sewer  above  mentioned.  There  was  no  trap  in  this 
sewer  connection,  and  even  if  there  had  been,  there  was  no 
water  to  fill  it,  and  it  had  been  unused  for  a  long  time. 
After  the  construction  of  the  new  sewer,  the  old  sewer  con- 
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nection  was  allowed  to  remain  open.  After  the  explosion 
there  was  evidence  that  the  gas  which  caused  it  had  come  in 
through  this  sewer  connection,  and  gas  was  in  fact  still  flow- 
ing through  it  into  the  basement.  The  leak  from  whence 
the  gas  came,  was  caused  by  a  break  in  the  gas  main  itself, 
nearly  in  front  of  defendant's  premises,  which  was  soon 
afterward  discovered  and  repaired. 

Alschuler  &  Murphy,  attorneys  for  appellant,  contended 
that  in  a  damage  suit  involving  the  question  of  negligence, 
it  must  now  be  shown  by  the  proof : 

First.  That  the  defendant  was  guilty  of  the  negligence 
which  caused  the  accident  and  injury  complained  of.  To 
state  the  same  proposition  in  another  form,  it  must  be 
shown  by  the  proof  that  the  defendant  was  guilty  of  a  lack 
of  ordinary  care  and  caution  to  such  an  extent  that  such 
lack  of  ordinary  care  and  caution  caused  the  accident  and 
injurj\ 

Second.  It  must  be  further  shown  by  the  proof  that  the 
plaintiff  himself  was  free  from  negligence;  that  his  negli- 
gence did  not  cause  the  accident  and  injury,  and  did  not 
concur  with  that  of  the  defendant  or  other  parties  in  caus- 
ing said  accident  or  injury. 

Unless  each  of  these  propositions  are  shown  by  the  proof 
there  can  be  no  recovery  by  the  plaintiff.  L.  S.  &  M. 
S.  R.  R.  Co.  V.  Hessions,  150  111.  546,  City  of  Lanark  v. 
Dougherty,  153  111.  163;  Calumet  Elec.  Street  R.  R.  Co.  v. 
Kolan,  69  111.  App.  104;  West  Chicago  Street  R.  R.  Co.  v. 
Boeker,  70  111.  App.  67. 

Aldrich,  Winslow  &  Worcester,  attorneys  for  appellee. 

The  breaking  of  a  gas  pipe  and  the  consequent  escape  of 
gas,  whereby  one  is  injured,  are  facts  from  which  the  jury 
may  infer  negligence  on  the  part  of  the  gas  company.  See 
Carmody  v.  Boston  G.  L.  Co.,  162  Mass.  539,  39  N.  k.  Rep. 
184;  Lewis  v.  Boston  6.  L.  Co.,  and  Goodnow  v.  Boston  G. 
L.  Co.,  43  N.  E.  Rep.  178;  Consolidated  Gas  Co.  v.  Crocker, 
31  L.  R.  A.  785. 

Vol.  LXXXI    a 


498  Appellate  Courts  op  Illinois. 

Vol.  81.]  Aurora  Gas  Light  Co.  v.  Bishop. 

a 

The  company  is  responsible  for  what  may,  in  the  natare 
of  things,  occur  from  its  negligence,  and  its  responsibility 
is  not  limited  by  what  its  officers  may  have  thought  to 
be  improbable.  Oil  City  Gas  Co.  v.  Robinson,  99  Pa. 
St.  1;  Butcher  v.  Providence  Gas  Co.,  34  Am.  Rep.  626; 
Emerson  v.  Lowell  Gas  Light  Co.,  3  Allen  (Mass.),  413; 
Ohio  Ga5  Co.  v.  Andrews,  29  L.  R.  A.  337.  See  also 
Koelsch  V.  Philadelphia  Co.,  152  Pa.  St.  355,  18  L.  R.  A. 
759;  Smith  v.  Boston  G.  L.  Co.,  129  Mass.  318;  Moore  v. 
Hastings  &  St.  Leonard's  G.  Co.,  4  Foster  &  Finlason,  324; 
Pine  Bluff  Water  &  Light  Co.  v.  Schneider  (Ark.),  34  S.  W. 
Rep.  549;  Railroad  Co.  v.  Connery,  33  S.  W.  Rep.  426;  Pine 
Bluflf  W.  &  L.  Co.  V.  McLain  (Ark.),  34  S.  W.  Rep.  549; 
Louisville  Gas  Co.  v.  Gutenkuntz,  82  Ky.  432;  Oil  City  Gas 
Co.  V.  Robinson,  99  Pa.  St.  1;  Bartlett  v.  Boston  G.  L.  Co., 
122  Mass.  209;  Shearman  and  Redfield  on  Negligence  (3d 
Ed.),  Sec.  336;  Emerson  v.  Lowell  Gas  Light  Co.,  3  Allen 
(Mass.),  410. 

The  rule  of  contributory  negligence  has  no  application 
unless  the  negligence  of  the  plaintiff  was  really  contributing 
to  the  injury — unless  it  was.a  proximate  cause  of  the  injury. 
C,  B.  &  Q^  R.  R.  Go.  V.  Dougherty,  12  111.  App;  181.  See 
also  Lindsey  v.  Danville,  45  Vt.  72;  Stiles  v.  Geesey,  71  Pa. 
St.  439;  Robinson  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  66  N.  Y.  11; 
Kan.  P.  Ry.  Co.  v.  Brady,  17  Kas.  380;  Hackett  v.  Middle- 
sex Co.,  101  Mass.  101;  Cleveland,  C,  C.  &  I.  R.  R.  Co.  v. 
Elliott,  28  Ohio  St.  340;  Hammond  v.  Mukwa,  40  Wis.  35; 
Herrick  v.  Sullivan,  120  Mass.  576;  Johnson  v.  Canal  & 
Claiborne  R.  R.  Co.,  27  La.  Ann.  53. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court 
No  error  in  connection  with  the  instructions  or  in  the 
admission  or  rejection  of  evidence  is  urged  or  pointed  out 
by  counsel  for  appellant.  There  is  little,  if  any,  conflict  in 
the  evidence,  and  the  only  question  presented  is  whether  or 
not  the  facts  stated,  constitute  a  cause  of  action.  Counsel 
for  appellant  insists  that  appellee  was  not  entitled  to  recover, 
because,  first,  the  evidence  does  not  show  that  the  defendant 
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was  guilty  of  any  negligenc5e  which  caused  the  accident 
and  injury  complained  of;  second,  because  the  evidence  shows 
that  the  appellee  was  guilty  of  negligence  contributing  to 
the  accident. 

The  second  count  was  based  upon  the  fact  which  appeared 
from  the  evidence,  that  the  gas  flowed  into  the  basement 
through  the  pipe  which  had  formerly  connected  the  now 
unused  water  closet  with  the  old  sewer.  It  is  urged  that 
appellee  was  guilty  of  negligence  in  permitting  the  same  to 
remain  open  and  in  not  informing  the  employes  of  appellant 
of  its  location  and  condition. 

There  is  no  evidence  that  appellee  or  her  tenant  knew  of 
the  broken  sewer  connection,  but  even  if  they  were  charged 
by  law  with  notice,  we  do  not  think  they  would  be  guilty 
of  negligence  contributing  to  the  accident,  in  not  notifying 
appellant's  employes  of  its  existence.  Appellee  could  not 
have  anticipated  that  the  breaking  of  the  connection  with 
the  old  sewer  could,  in  any  manner,  have  contributed  to  so 
unprecedented  an  accident  as  the  one  in  question.  Neither 
was  appellee  guilty  of  contributory  negligence  in  not  giving 
notice  of  the  gas  in  the  building  to  the  employes  of  appel- 
lant, who  were  engaged  in  searching  for  leaks  in  the  street. 
Her  tenant,  about  an  hour  before  the  accident,  did,  in  fact, 
send  notice  to  the  ofiice  of  the  company,  which  was  located 
only  two  blocks  away. 

The  question  remains,  then,  to  be  considered,  whether 
defendant  was  guilty  of  negligence,  causing  the  accident. 
A  number  of  expert  witnesses  were  introduced  on  behalf  of 
appellant,  who  testified  that  the  method  pursued  by  appel- 
lant's employes  in  searching  for  leaks,  was  the  one  univer- 
sall}'  used  by  gas  companies,  and  that  they  never  knew  an 
accidett  to  happen  from  applying  a  lighted  match  or  torch 
to  a  hole  drilled  in  the  ground  near  a  leak  in  a  gas  main, 
before  the  one  in  question. 

We  are  therefore  of  opinion  that  there  was  no  negligence 
on  the  part  of  appellant's  employes  in  applying  the  light* 
at  the  time  and  place  in  question,  but  that  fact  does  not 
relieve  appellant  from  responsibility.     "In  the  operation 
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of  its  business  a  gas  company  is  bound  to  exercise  such 
care  and  diligence  as  to  avoid  injury  to  the  heallh  and 
property  of  others  by  the  escape  of  gas.  For  commercial 
profit  it  deals  with  a  dangerous  agent,  and  the  degree  of 
care  devolving  upon  it,  should  be  proportional  to  the  dan- 
gers which  it  is  its  duty  to  avoid.  If  injury  is  done  to 
adjoining  property  because  of  the  imperfect  manner  in 
which  pipes  are  laid,  or  because  of  failure  to  repair  breaks, 
whether  caused  by  its  own  fault  or  that  of  another,  the 
injured  property  owner  has  a  right  of  action  to  recover  for  all 
damages  sustained  by  him.  In  case  of  a  break,  if  it  occurs 
through  his  own  fault  the  company  is  liable  without  notice. 
If  it  occurs  through  the  fault  of  another  liability  attaches 
as  soon  as  the  company  has  had  notice  and  time  to  repair." 
Rockford  G.  L.  &  C.  Co.  v.  Ernst,  68  111.  App.  300;  Emerson 
V.  Lowell  Gas  Light  Co.,  3  Allen,  410. 

Appellant  had  notice  of  the  defective  condition  of  its 
mains  long  prior  to  the  date  of  the  accident  in  question. 
There  were  numerous  breaks  all  over  the  city,  where  the 
sewer  had  been  constructed,  and  in  the  single  block  on  Fox 
street,  where  appellee's  premises  were  located,  there  had 
already  been  thirteen  breaks  in  the  main.  The  gas  was 
continually  permeating  the  basement  of  the  adjoining  build- 
ings, and  escaping  to  the  surface  of  the  ground,  where  it 
burned  for  weeks  at  a  time.  Property  owners  were  unable 
to  protect  themselves  from  the  inconvenience  and  dangers 
of  the  situation.  Appellant  was  dealing  with  a  dangerous 
agent.  It  had  the  use  of  the  public  streets  for  its  mains  and 
service  pipes  .  to  conduct  that  agent  to  the  places  where 
needed.  It  was  therefore  its  duty  to  protect  the  public  as 
far  as  possible  from  all  dangers  attending  the  use  of  the 
same.  In  Smith  v.  Boston  Gas  Light  Co.,  129  Mass.  318,  it 
was  said :  "  The  defendant  was  authorized  by  law  to  lay  down 
pipes  and  convey  gas  under  the  surface  of  the  public  streets 
and  was  bound  to  use  proper  care  and  prudence  in  the  con- 
duct of  its  business,  having  reference  to  the  delicate  and 
dangerous  character  of  the  material  in  its  charge.  It  was 
especially  bound  to  exercise  this  care  in  the  proper  location, 
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structure  and  repair  of  the  pipes,  so  that  there  would  be  no 
escape  of  gas  dangerous  to  life  and  health.^' 

But  it  is  contended  here  that  the  appellant  should  not  be 
held  to  the  same  strict  accountability  with  which  it  would 
otherwise  be  charged,  for  the  reason  that  the  breaks  were 
caused  by  the  negligent  manner  in  which  the  city  filled  the 
sewer  trench  and  the  consequent  settling  of  the  earth  in 
the  same. 

The  case  of  Butcher  v.  Providence  Gas  Co.,  12  E.  I.  149, 
was,  in  some  respects,  similar  to  the  one  under  consideration. 
In  that  case  the  injury  complained  of  occurred  through  the 
escape  of  gas  from  mains  alleged  to  have  been  damaged  by 
the  city  of  Providence  in  the  construction  of  a  sewer.  It 
was  there  contended  bv  the  defendant  that  it  was  the  fault 
of  the  city,  whose  officers,  in  putting  in  a  sewer,  had  not 
packed  the  dirt  properly,  and  that  the  subsequent  settling 
of  the  dirt  had  broken  the  defendant's  pipe.  The  court,  how- 
ever, upheld  an  instruction  to  the  effect  that,  if  others  than 
the  defendant  were  at  work  around  the  pipes,  a  new  duty 
was  imposed  on  defendant  to  guard  against  the  want  of 
care  in  the  others,  and  to  use  proper  care  in  remedying 
defects  caused  bv  such  want  of  care.  It  is  said  in  the  course 
of  the  opinion :  ^'  The  defendant,  in  managing  a  dangerous 
element,  was  bound  not  only  to  due  care  on  the  part  of  itself 
and  its  servants,  but  also  to  due  care  in  preventing  injury 
from  the  careless  or  wrongful  meddling  with  its  works 
on  the  part  of  others.  They  could  not  interfere  with  or 
prevent  the  city  f-rom  building  a  sewer;  but  they  had  a  right 
to  and  were  bound  to  see  that  in  restoring  the  earth  to  its 
place,  their  own  pipes  were  properly  supported,  and  if  injured, 
to  see  that  the  injury  was  repaired  as  soon  as  it  could  rear 
sonably  be  done."  See  also  Koelsch  v.  Philadelphia  Co., 
152  Pa.  355. 

In  this  case  appellant  must  have  known  that  the  location 
of  the  sewer  trench  across  its  service  pipes  and  the  manner 
in  which  the  same  was  filled  in  by  the  city,  could  not  but 
result  in  injury  to  its  pipes.  It  was  therefore  its  duty  to  see 
that  its  pipes  were  properly  protected  from  injury.     Failing 
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in  that  duty,  appellant  must  be  held  responsible  for  such 
damages  as  result  to  the  property  of  others  by  reason  of 
such  neglect. 

We  are  of  opinion  the  facts  in  the  case,  as  developed  by 
the  evidence,  fully  sustain  the  verdict  and  the  judgment 
entered  thereon.    The  judgment  will  therefore  be  affirmed. 


Peter  Auten  and  Edward  Anten^  Partners  as  Auten  & 

Anten^  v.  Tim  Crahan. 

1.  Banks  and  BANKDHO—Cfertiflcates  of  Deposit— A  certificate  of 
deposit,  payable  to  the  order  of  the  depositor  on  return  of  the  certificate 
properly  indorsed,  is  a  negotiable  instrument,  having  like  qualities  as  a 
promissory  note  payable  on  demand. 

2.  SAMa—Certifi4Xite  of  Deposit—  When  Due. — A  certificate  of  deposit 
payable  to  the  order  of  the  depositor  on  return  of  the  certificate  properly 
indorsed  is  not  due  until  demand  is  made,  or  until  a  sufificient  time  has 
elapsed  to  raise  a  presumption  that  the  paper  is  past  due,  in  view  of 
the  manner  in  which  the  business  of  the  bank  is  ordinarily  transacted. 

8.  Garnishment— Cer^i/icate  of  Deposit.— XJnder  the  provisions  of 
Chap.  63,  R.  S.,  a  certificate  of  deposit  payable  to  the  order  of  the 
depositor  on  return  of  the  certificate  properly  indorsed  is  protected  from 
the  effect  of  garnishment,  even  in  the  hands  of  the  payee  at  the  time  of 
service  or  of  the  rendition  of  the  judgment. 

Garnishment  Proceedings.— Trial  in  the  Circuit  Court  of  Peoria 
County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendants.  Heard  in  this  court  at 
the  December  term,  1898.    Reversed.     Opinion  filed  April  11,  1899. 

Joseph  A.  Weil  and  Irwin  &  Slemmons,  attorneys  for 
appellee,  contended  that  it  is  the  duty  of  a  banking  firm, 
when  it  is  served  with  garnishment  process,  to  hold  the 
money  or  propertj^  in  its  hands,  subject  to  the  decision  of 
the  court.     Morse  on  Banking,  274,  275,  276. 

A  certificate  of  deposit  may  be  considered  either  as  a 
promissory  note  or  as  a  written  evidence  of  a  deposit,  like 
a  bank  pass-book  or  a  deposit  book.  Telford  v.  Patton,  144 
111.  611  (619). 
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A  certificate  of  deposit  is,  in  eflfect,  a  promissory  note. 
Laughlin  v.  Marshall,  19  III.  890;  Bank  of  Peru  v.  Fames- 
worth,  18  III.  563;  Hunt  v.  Divine,  37  III.  137;  Arnold  v. 
Bournique,  144  III.  132;  Telford  v.  Patton,  144  III.  611. 

Under  the  decisions  of  our  courts  it  has  been  uniformly- 
held  that  the  issuance  and  service  of  garnishee  process  places 
the  fund  sought  to  be  reached  in  (nistodia  legWj  and  there- 
after the  court  has  full  control  of  the  fund,  and  sole  author- 
ity to  determine  the  final  disposition  of  the  same.  Drake 
on  Attachment,  Sec.  354;  Nesbitt  v.  Dickover,  22  III.  App. 
140;  Newman  v.  Commercial  Nat.  Bank,  156  III.  630. 

The  statutes  of  our  State  provide  for  the  garnishment, 
not  only  of  money,  but  of  lands,  tenements,  goods,  chattels, 
choses-in-action,  credits  and  effects,  and  is  very  sweeping  in 
its  scope,  as  to  the  property  that  can  be  reached  b}^  garnish- 
ment process.  Garnishment  Act,  Chap.  62;  Starr  &  Curtis' 
Bev.  Stat,  of  III. 

MoCuLLOcH  &  MoCuLLooH  and  Jack  &  Tichr^jor,  attor- 
neys for  appellants. 

A  certificate  of  deposit  like  the  one  in  question  is  negoti- 
able, and  in  that  respect  is  like  a  promissory  note.  Am.  & 
Eng.  £nc.  of  Iaw,  2d  Ed.,  Vol.  5,  page  805. 

Where  demand  is  necessary  to  perfect  a  right  of  action, 
the  statute  of  limitation  runs  from  the  time  of  demand. 
Am.  &  Eng.  Enc.  of  Law,  Vol.  13,  page  721;  High  v.  Board 
of  Commissioners,  92  Ind.  580;  Bank  of  Louisville  v.  Gray, 
84  Ky.  566;  Leather  Mfrs  Bask  v.  Merchants  Bank,  128 
U.  S.  26;  Bank  of  British  North  America  v.  Merchants 
National  Bank,  91  N.  Y.  106;  Ganley  v.  Troy  City  Na- 
tional Bank,  98  N.  Y.  487. 

The  statute  of  limitations  runs  against  a  certificate  of 
deposit  from  the"  time  of  demand.  Am.  &  Eng.  Enc.  of 
Law,  Vol.  13,  page  721;  McGough  v.  Jamison,  107  Pa.  St. 
336;  Payne  v.  Gardiner,  29  N.  Y.  146;  Morse  on  Banks  and 
Banking,  3d  Ed.,  Sec.  302  (d);  Munger  v.  Albany  National 
Bank,  85  N.  Y.  587;  Pardee  v.  Fish,  60  N.  Y.  265;  Bellows 
Falls  Bank  v.  Rutland  Co.,  40  Vt.  377. 
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A  certificate  of  deposit  is  not  due  until  demand.  Morse 
on  Banks  and  Banking  (3d  Ed.),  Sec.  302;  Shute  v.  Pacific 
National  Bank,  136  Mass.  487;  McGough  v.  Jamison,  107 
Pa.  St.  336;  National  Bank  v.  Washington  Co.  NatM  Bank, 
5  Hun  (N.  Y.),  607;  Munger  v.  Albany  National  Bank,  85 
N.  Y.  687;  Boughton  v.  Flint,  74  N.  Y.  476;  Howell  v. 
Adams,  68  N.  Y.  314;  Brown  v.  McElroy,  52  Ind.  404; 
Smiley  v.  Fry,  100  N.  Y.  262. 

The  statute  protects  negotiable  paper  from  the  eflfect  of 
garnishment,  even  in  the  hands  of  the  payee  at  the  time  of 
service  or  of  the  rendition  of  judgment.  Starr  &  Curtis' 
Ann.  Stat.,  Chap.  62,  Par.  15. 

Me.  Justice  Crabtrek  delivered  the  opinion  of  the  court. 

The  controversy  involved  in  this  appeal,  originated  in  an 
attilax3hment  proceeding  instituted  by  appellee  against 
Jeremiah  Slattery,  September  15,  1897,  before  a  justice  of 
the  peace  of  Peoria  county.  The  writ  was  returnable 
September  2 1, 1897,  and  apjiellants  were  served  as  garnishees. 
On  the  return  day  Slattery  failed  to  appear,  and  judg- 
ment was  entered  against  him  for  $159.80  and  costs,  and 
at  the  same  time  a  conditional  judgment  was  rendered 
against  appellants  and  a  sci7*e  facias  in  the  usual  form  was 
issued  against  them  returnable  October  1,  1897.  On  the 
return  day,  appellants,  as  such  garnishees,'  filed  their  answer; 
the  conditional  judgment  against  them  was  made  final,  and 
appeal  taken  to  the  Circuit  Court,  where  the  case  was  again 
tried  upon  a  stipulation   presenting  the  following  facts: 

Some  time  prior  to  the  commencement  of  the  attachment, 
September  11,  1897,  the  garnishees,  bankers,  of  Prince ville, 
Illinois,  had  issued  to  Slattery  a  certificate  of  deposit  for 
the  sum  of  $548.41,  payable  to  his  own  order  on  return  of 
the  certificate  properly  indorsed.  When  the  attachment 
was  sued  out  and  until  after  the  service  of  the  scire  facias 
Slattery  held  the  certificate,  but,  shortly  afterward,  indorsed 
and  delivered  it  to  one  Wyman  for  value.  The  indorsee 
promptly  presented  it  to  the  Exchange  Bank  of  Brirafield, 
where  it  was  cashed  in  full.     The  bank  at  once  forwarded 
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the  paper  to  the  Merchants  National  Bank  of  Peoria,  and 
there  received  full  credit  for  it.  The  Merchants  National 
in  turn  forwarded  it  to  the  garnishees  for  payment,  and 
charged  it  to  their  account.  As  shown  by  the  paid  stamp 
thereon,  Auten  &  Auten  paid  it  September  28,  1897,  and 
credited  the  Merchants  National  with  the  full  amount  of  the 
certificate.  During  all  that  time  both  the  Exchano;e  Bank 
of  Brimfield  and  Auten  &  Auten  of  Princeville,  kept  account 
at  the  Merchants  National  Bank  of  Peoria,  as  they  had 
severally  done  for  many  years.  When  Wyman  received  the 
certificate  he  knew  that  garnishment  had  been  served  on 
Auten  A  Auten;  but  neither  the  Exchange  Bank  nor  the 
Merchants  National  Bank  had  any  notice,  knowledge  or 
information  to  the  effect  that  a  suit  against  Slattery  had 
been  commenced  bv  Crahan,  or  that  Auten  &  Auten  had 
been  summoned  as  garnishees,  at  the  times  they  severally 
received  the  paper  and  cashed  iti  From  the  time  of  its 
issuance  until  its  presentation  for  payment  September  28, 
1897,  Auten  &  Auten  had  no  knowledge  as  to  who  held  or 
owned  the  certificate.  During  the  time  covered  by  these 
transactions,  the  Exchange  Bank  of  Brimfield,  Auten  & 
Auten  and  the  Merchants  National  Bank  of  Peoria  were 
each  engaged  in  a  general  banking  business  at  the  several 
places  named,  and  had  been  for  many  years  past.  Upon 
trial  in  the  Circuit  Court  there  was  a  finding  against  appel- 
lants for  $159.80.  A  motion  for  new  trial  was  overruled 
and  judgment  entered  on  the  finding.  Appellants  bring  the 
cause  here  by  appeal. 

The  grounds  relied  upon  for  reversal  are  that  by  its  terms 
the  certificate  of  deposit  was  not  due  until  it  was  returned 
properly  indorsed  by  Slattery,  the  depositor.  That  it  was  a 
negotiable  instrument  and  the  indorsees  had  the  right  to 
take  and  pay  the  full  value  for  it  and  be  ])rotected  therein. 
That  appellants  were  bound  to  pay  the  holder  when  the 
certificate  was  returned  properly  indorsed,  and  could  not 
be  made  liable  in  the  garnishee  proceedings.  We  are  of  the 
opinion  the  following  propositions  must  be  held  as  the  law 
applicable  to  the  facts  of  this  case:     First,  that  the  certifi- 
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cate  of  deposit  was  a  negotiable  instrument  having  like 
qualities  as  a  promissory  note  payable  on  demand;  second, 
that  it  was  not  due  until  demand  made,  or  until  a  sufficient 
time  had  elapsed  to  raisft  a  presumption  the  paper  was  past 
due,  in  view  of  the  manner  in  which  the  business  of  the  bank 
was  ordinarily  transacted;  third,  that  under  the  provisions 
of  Chap.  62,  Par.  15,  Starr  &  Curtis'  Ann.  Statutes,  it  was 
protected  from  the  effect  of  garnishment,  even  in  the  hands 
of  the  payee  at  the  time  of  service  or  of  the  rendition  of  the 
judgment. 

No  demand  of  payment  had  been  made  upon  appellants, 
and  hence  the  instrument  was  not  due.  In  view  of  the  fact 
the  attachment  proceeding  was  commenced  only  four  days 
after  the  certificate  of  deposit  was  issued,  it  can  not  be  said 
the  latter  was  dishonored  or  past  due  paper. 

The  indorsees  took  it  for  value,  not  charged  with  notice, 
and  could  certainly  demand  payment  from  appellants,  and 
under  such  circumstances  the  latter  were  justified  in  paying 
it,  and  could  not  therefore  be  held  liable  in  the  garnish- 
ment proceedings. 

We  think  the  judgment  was  erroneous  and  must  be 
reversed. 


,f93   *q55  John  Burke  v.  8arab  L.  Stewart. 

1.  Convictions— ^JTec^inf^  the  Credibility  of  a  Witness^How  Shaum, 
— The  conviction  of  a  witness  for  the  purpose  of  affecting  his  credibility 
can  only  be  shown  in  the  trial  of  a  criminal  case  by  producing  the  record 
of  the  conviction. 

2.  Saur— Of  an  Infamous  Cnwic— It  is  only  the  conviction  of  an 
infamous  crime  to  which  a  witness  in  a  civil  case  may  be  compelled  to 
testify,  on  cross-examination,  as  impeaching  his  testimony  or  for  the  pur- 
pose of  affecting  his  credibility. 

8.  Witnesses— Conuiciiow  as  Affecting  Credibility,  —A  party  has  no 
right  to  prove  that  a  Witness  has  been  convicted  of  a  misdemeanor  or  of 
any  felony,  not  infamous,  for  the  purpose  of  affecting  his  credibility. 

4.  Slander— T/ie  iwrd  *•  Whore*'  Actionablc—To  say  of  a  woman 
that  she  has  *'  acted  the  whore"  is  equivalent  to  charging  her  with  con- 
duct that  characterizes  a  whore — that  is,  that  she  has  been  guilty  of 
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fornication  or  adultery,  accordingly  as  she  was  married  or  single  when 
guilty  of  that  conduct,  and  is  actionable. 

6.  Same — "  Woman  of  III  Repute,** — To  charge  a  woman  with  being 
a  "  woman  of  ill  repute'*  merely,  is  not  actionable  in  itself. 

Aetion  for  Slander.— Trial  in  the  Circuit  Court  of  McHenry  County; 
the  Hon.  John  C.  Garter,  Judge,  presiding.  Verdict  and  judgment 
for  plaintiff.  Appeal  by  defendant  Heard  in  this  court  at  the  De- 
cember term,  1898.    Affirmed.    Opinion  filed  April  11,  1899. 

C.  P.  Barnes,  attorney  for  appellant. 

V.  S.  LuMLEY  and  John  B.  Lyon,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

This  was  an  action  on  the '  case  brought  by  Sarah  L. 
Stewart  against  John  Burke.  The  declaration  averred 
plaintiff  was  a  married  woman,  having  q,  family  of  children, 
and  that  defendant  falsely  and  maliciously  said  of  her  in  a 
public  discourse,  "  She  is  a  whore,"  and  spoke  other  like 
words,  set  out  in  full  in  the  declaration,  implying  that 
plaintiff  was  a  lascivious  woman,  and  that  defendant  had 
had  sexual  intercourse  with  her,  and  that  sexual  intercourse 
could  be  had  with  her  for  a  dollar  any  time,  and  other  like 
statements;  and  the  innuendo  was  "  meaning  thereby  then 
and  there  to  charge  that  the  plaintiff  was  and  has  been 
guilty  of  adultery."  There  was  a  plea  of  not  guilty,  and  a 
trial  by  jury,  and  a  verdict  and  judgment  for  plaintiff  for 
$1,500  damages,  from  which  judgment  defendant  prosecutes 
this  appeal. 

Wolcott  testified  to  the  speaking  of  most  of  the  words 
charged  in  the  declaration  on  three  different  days.  Guffey 
testified  to  the  speaking  of  the  words  on  one  of  the  three 
occasions  testified  to  by  Wolcott.  Lloyd  Stewart  testified 
without  objection  to  the  speaking  of  like  words  since  the 
commencement  of  this  suit.  Defendant  denied  that  he  ever 
spoke  the  words.  On  the  cross-examination  of  Guffey 
these  questions  were  asked  him  by  defendant  to  affect  his 
credibility :  "  Were  you  tried  over  at  Marengo  and  con- 
victed ? "    "  Were  you  tried  and  convicted  before  a  justice 
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of  the  peace  in  Marengo  last  spring  ? "  "  Were  you  tried 
and  convicted  before  a  justice  of  the  peace  at  Marengo, 
shortly  before  taking  your  abode  in  the  county  jail  last 
spring,  of  some  offense  ? "  "  Were  you  convicted  before  a 
justice  of  the  peace  at  Marengo  of  any  crime  or  offeUse 
last  spring  ? "  To  each  of  these  questions  plaintiff  objected; 
the  objection  was  sustained,  and  defendant  excepted.  Sec- 
tion 1  of  our  statute,  relating  to  evidence  in  civil  cases, 
is  as  follows: 

"  That  no  person  shall  be  disqualified  as  a  witness  in  any 
civil  action,  suit  or  proceeding,  except  as  hereinafter  stated, 
by  reason  of  his  or  her  interest  in  the  event  thereof  as  a  party 
or  otl^erwise,  or  by  reason  of  his  or  her  conviction  of  any 
crime;  but  such  interest  or  conviction  may  be  shown  for  the 
purpose  of  affecting  the  credibility  of  such  witness;  and  the 
lact  of  such  conviction  ma}*^  be  proven  like  any  fact  not  of 
record,  either  by  the  witness  himself  (who  shall  be  compelled 
to  testify  thereto)  or  by  any  other  witness  cognizant  of  such 
conviction,  as  impeaching  testimony,  or  by  any  other  com- 
petent evidence." 

It  is  argued  by  appellant  that  the  words  "any  crime" 
in  the  foregoing  section  mean  any  felony  or  misdemeanor, 
and  therefore  that  the  questions  above  set  out  were  such  as 
this  statute  authorized  to  be  propounded  to  a  witness,  and 
that  the  fact  of  the  conviction  of  any  felony  or  misdemeanor 
is  by  said  section  made  competent  as  impeaching  testimony. 
The  first  part  of  Section  6,  of  Division  13,  of  the  Criminal 
Code,  is  as  follows : 

*'  No  person  shall  be  disqualified  as  a  witness  in  any  crim- 
inal case  or  proceeding  by  reason  of  his  interest  in  theeyent 
of  the  same,  as  a  party  or  otherwise,  or  by  reason  of  his 
having  been  convicted  of  any  crime;  but  such  interest  or 
conviction  may  be  shown  for  the  purpose  of  affecting  his 
credibility." 

The  language  of  this  section,  so  far  as  relates  to  the  mat- 
ter now  under  consideration,  is  substantially  the  same  as 
that  of  section  1  of  the  chapter  on  evidence  in  civil  cases 
before  quoted.  This  section  of  the  criminal  code  makes  no 
provision  for  oral  proof  of  the  conviction  nor  for  compelling 
a  witness  to  testify  thereto,  and  inasmuch  as  by  virtue  of 
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section  8  of  said  division  13  the  rules  of  evidence  at  com- 
mon law  are  in  force  in  the  trial  of  criminal  cases,  such  con- 
viction of  a  witness  can  only  be  shown  in  the  trial  of  a 
criminal  case  by  producing  the  record  of  the  conviction. 
But  the  words  "  any  crime ' '  are  used  just  as  broadly  in  the 
section  above  quoted  from  the  criminal  code  as  in  the  act 
relating  to  evidence  in  civil  cases,  and  it  is  the  same  convic- 
tion of  "any  crime  "  that  may  be  shown  for  the  purpose  of 
aif  ecting  the  credibility  of  a  witness.  The  meaning  of  these 
words  in  the  criminal  code  has  been  settled  in  Bartholomew 
V.  The  People,  104  111.  601.  At  common  law  conviction  of  ^ 
an  infamous  offense  excluded  the  party  convicted  from  being 
a  witness  both  in  civil  and  criminal  cases,  and  it  was  held 
in  the  Bartholomew  case  that  the  purpose  of  the  section 
above  quoted  from  the  criminal  code  was  simply  to  remove 
the  common  law  disabili4:y  and  allow  witnesses  to  testif}^ 
who  were  by  the  common  law  excluded,  but  to  permit  the 
fact  that  they  had  been  convicted  of  an  infamous  offense  to 
be  shown  for  the  purpose  of  affecting  their  credibility;  that 
the  statute  did  not  enlarge  the  class  of  cases  wherein  convic- 
tion discredits  the  witness;  and  that  the  conviction  of  "  any 
crime"  meant  bv  the  statute  was  the  conviction  of  such 
a  crime  as  at  common  law  worked  a  disability  to  testify, 
that  is  to  say,  conviction  of  an  infamous  offense.  The  court 
there  said,  "  It  could  not  have  been  designed  to  allow  proof 
of  a  conviction  for  an  offense  not  legally  presumed  to  affect 
his  credibility  to  be  given  in  evidence."  Section  7  of  Divis- 
ion 2  of  the  Criminal  Code  prescribes  what  shall  be  deemed 
infamous  crimes,  and  by  that  statute  not  only  all  misde- 
meanors except  petty  larceny,  but  also  several  offenses 
punishable  by  confinement  in  the  penitentiary,  are  not 
infamous  crimes.  We  see  no  reason  wh}^  the  same  construc- 
tion should  not  be  applied  to  precisely  the  same  words,  in 
section  I  of  the  act  relating  to  evidence  in  civil  cases,  and 
are  of  opinion  that  it  is  only  conviction  of  an  infamous 
crime  to  which  a  witness  in  a  civil  case  may  be  compelled 
to  testify  as  impeaching  testimony  and  for  the  purpose  of 
affecting  his  credibility.    It  was  so  held  in  Lamkin  v.  Bur- 
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nett,  7  111.  App.  143.  The  case  of  Gage  v.  Eddy,  167  111. 
102,  is  not  in  conflict  with  this  rule,  for  there  it  was  pro- 
posed to  prove  by  the  witness  on  cross-examination  that  he 
had  been  convicted  of  forgery,  which  is  an  infamous  crime 
both  at  common  law  and  under  our  statute.  The  questions 
propounded  to  the  witness  Guffey  were  not  confined  to  con- 
viction of  an  infamous  crime,  but  if  answered,  might  have 
shown  conviction  of  a  misdemeanor  only,  or  of  some  felony 
not  infamous.  But  appellant  had  no  right  to  prove  that 
the  witness  had  been  convicted  of  a  misdemeanor  or  of  any 
felony  not  infamous,  for  the  purpose  of  affecting  his  credi- 
bility. Therefore  the  court  ruled  properly  in  sustaining 
objections  to  said  questions. 

It  is  argued  that  to  charge  a  married  woman  with  being 
a  whore  is  not  equivalent  to  charging  her  witb  adultery; 
that  therefore  the  innuendo  in  the  declaration  was  not 
proved;  and  that  the  court  erred  in  instructing  the  jury  that 
the  words  charged  in  the  declaration  amounted  to  a  charge 
of  adultery;  and  that  if  the  jury  believed  the  defendant 
uttered  those  words  of  the  plaintiff  in  the  presence  and 
hearing  of  others,  as  charged  in  the  declaration,  they  should 
find  defendant  guilty.  In  Schmisseur  v.  Kreilich,  93  III. 
847,  it  was  charged  of  a  woman  that  she  had  ^^  acted  or 
made  the  whore."  The  court  there  said :  "  It  is  not  required, 
nor  is  it  allowable,  that  we  should  put  a  strained  construc- 
tion on  words  to  relieve  the  slanderer  from  a  just  responsi- 
bility. The  words  are  to  be  construed  according  to  their 
common  acceptation,  and,  according  to  common  accepta- 
tion, to  say  of  a  woman  that  she  has  '  acted  the  whore,'  is 
equivalent  to  charging  her  with  conduct  that  characterizes 
*a  whore ' — that  is  to  say,  that  she  has  been  guilty  of  for- 
nication or  adulter}^  accordingly  as  she  was  married  or 
single  when  guilty  of  that  conduct"  As  the  declaration  in 
this  case  charged,  and  the  proof  showed,  that  plaintiff  was 
a  married  woman  when  these  words  were  spoken  of  her  by 
defendant,  therefore  the  innuendo  in  the  declaration  was 
proved.  But  it  was  further  held  in  said  last  cited  case,  and 
also  in  Elam  v.  Badger,  23  111.  498,  that  such  words  are 
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slanderoas  of  themselves,  without  colloquium  or  innuendo, 
and  that  the  innuendo  may  be  rejected  as  surplusage  and  the 
declaration  is  good  without  it.  The  court  below,  therefore, 
did  not  err  in  the  instruction  in  question,  and  the  proof  sup- 
ported the  declaration. 

In  one  instruction  given  for  plaintiff  the  court  said :  "  It 
is  sufficient  to  prove  substantially  the  words  in  some  one  or 
more  of  the  statements  as  charged  the  plaintiff  with  being 
a  woman  of  ill  repute  and  having  committed  adultery,  con- 
tained in  the  declaration.  Such  words,  if  proven  to  have 
been  spoken,  constitute  slander  in  themselves,  and  the  law 
implies  that  they  were  used  with  malicious  intent  to  defame." 
This  was  incorrect.  It  was  not  sufficient  to  prove  merely 
words  which  charge  plaintiff  with  being  a  woman  of  ill 
repute,  because  such  words  merely  would  not  be  actionable 
of  themselves;  and  this  instruction  should  not  have  been 
given  in  that  form.  But  the  witnesses  who  testified  to  the 
speaking  of  the  words,  each  testified  that  defendant  said 
plaintiff  was  a  whore,  and  if  the  proof  justified  the  jury  in 
finding  that  he  said  any  words  derogatory  to  plaintiff,  they 
must  4iave  found  that  he  called  her  a  whore.  There  is  no 
pretense  or  claim  in  the  evidence  offered  by  either  side  that 
he  spoke  of  her  some  other  words  denoting  she  was  a  woman 
of  ill  repute,  but  did  not  call  her  a  whore.  Therefore  the 
use  of  the  words  "  ill  repute,"  in  this  instruction,  could  not, 
in  our  judgment,  have  misled  the  jury. 

Defendant  testified  that  he  never  spoke  these  words  of 
plaintiff,  but  the  preponderance  of  the  evidence  as  to  the 
speaking  of  the  words  appears  to  be  against  him.  There 
was  some  evidence  tending  to  show  that  plaintiff  and  her 
husband  had  business  dealings  with  defendant  and  were  on 
terms  of  social  intimacy  with  him  long  after  this  suit  was 
brought.  This  was  denied  by  plaintiff  and  her  husband.  If 
the  circumstances  relating  thereto  were  as  defendant  and 
another  witness  testified,  they  were  certainly  very  strange, 
and  not  in  harmony  with  the  conduct  that  either  a  plaintiff 
or  a  defendant  would  be  likely  to  pursue  after  such  a  suit 
had  been  brought  and  the  speaking  of  such  words  had  been 
charged. 
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Nevertheless,  we  do  not  feel  warranted  thereby  in  dis- 
turbing the  verdict  of  the  jury.  We  have  examined  the 
other  alleged  errors  argued  by  defendant,  and  do  not  find 
in  them  anything  which  would  justify  us  in  reversing  the 
judgment.    It  will  therefore  be  affirmed. 


1.  Intoxicatino  Jjiqvo«&— Sales,  Where  Jtfocfe. —Where  orders  for 
liquors  are  taken  by  an  agent  within  an  incorporated  town  and  by  him 
transmitted  to  his  principal  at  another  town,  and  such  orders  are  there 
filled  and  the  goods  shipped  to  the  shipper  as  consignee,  at  such  other 
town,  where  tlie  agent  receives  them  from  the  carrier  and  delivers  them 
to  the  purchasers,  collecting  the  bills  therefor,  it  was  held  that  the  con- 
tracts of  sale  were  made  and  consummated  in  the  town  where  the 
orders  were  taken,  and  not  elsewhere. 

2.  SAUK—Ordinatices  Discriminating  in  Favor  of  Druggists — Per- 
mits, etc. — An  ordinance  of  the  city  of  Monmouth  which  attempts  to 
discriminate  in  favor  of  two  classes  of  persons  who  are  exempted  from 
its  operation,  viz.,  those  who  have  a  license  to  keep  a  dram-shop,  and 
those  having  a  druggist's  permit,  is  invalid  under  article  37  of  the 
municipal  code  of  that  city,  as  tending  to  create  a  discrimination  in 
favor  of  the  saloon-keeper,  upon  the  principles  laid  down  in  the  case  of 
City  of  Cairo  v.  Feuchter,  159  III.  155. 

Debt,  for  the  violation  of  a  city  ordinance.  Trial  in  the  Circuit 
Court  of  Warren  County;  the  Hon.  Georgb  W.  Thompson,  Judge,  pre- 
siding. Finding  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  December  term,  1898.  Reversed.  Opinion 
filed  April  11,  1899. 

C.  A.  McLaughlin  and  Hooker,  Plantz  &  Hartzbll, 
attorneys  for  appellants. 

Sections  1  and  2  of  the  ordinance  in  question  are  tan- 
reasonable  and  invalid: 

1st.    Because  they  make  unjust  discriminations. 

2d.     Tend  to  create  a  monopoly. 

3d.  It  makes  an  act  done  by  one  penal  and  imposes  no 
penalty  for  an  act  done  under  like  circumstances  upon 
another. 
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4th.  It  unjustly  discriminates  between  persons  coming 
within  the  same  class  and  imposes  burdens  upon  some  from 
which  others  are,  by  its  terms,  exempted.  City  of  Cairo  v. 
Feuchter,  54  111.  App.  112,  159  111.  155;  Timm  v.  Harrison, 
109  111.  593;  City  of  Lake  View  v.  Tate,  130  111.  247;  City 
of  Chicago  v.  Rumpff,  45  111.  90;  Tugraan  v.  City  of  Chi- 
cago, 78  111.  405;  Dennehy  v.  Chicago,  120  111.  627;  Zanone 
V.  Mound  City,  103  III.  552;  Village  of  Braceville  v.  Do- 
herty,  30  111.  App.  645;  City  of  Peoria  v.  Gugenheira,  61  111. 
App.  374;  Dillon  on  Municipal  Corj .  Sec.  256;  City  of 
CarroUton  v.  Bazzette,  159  111.  284. 

The  discretion  of  the  city  council  whether  an  ordinance 
is  reasonable,  is  not  absolute,  but  subject  to*  the  limitation 
that  the  ordinance  must  be  reasonable.  City  of  Lake  View 
V.  Tate,  130  111.  247;  City  of  Peoria  v.  Gugenheim,  6i  111. 
App.  374. 

If  there  is  any  reasonable  doubt  concerning  the  existence 
of  power  in  the  corporation  to  pass  this  ordinance,  it  must 
be, resolved  against  the  corporation.  1  Dillon  on  Mun. 
Corp.,  55-251;  Emmons  v.  City  of  Lewistown,  132  111.  380. 

I.  M.  KiRKPATRicK,  attorney  for  appellee. 

A  delivery  to  a  common  carrier  is  a  delivery  to  the  con- 
signee, and  a  sale  is  not  made  until  delivery  is  complete. 
Brechwald  v.  People,  21  III.  App.  213;  Ward  v.  Taylor,  56  111. 
494;  I.  C.  R  R.  v.  Southern  Bank,  41  111.  App.  287;  Taylor 
V.  Turner,  87  III.  296;  Comm.  Bank  v.  C,  St  P.  R.  R.,  160 
in.  401;  2  Schouler,  Per.  Prop.,  412. 

The  carrier  is  bailee  for  the  person  indicated  in  the  bill 
of  lading.  21  Am.  and  Eng.  Ency.,  507;  2  Schouler,  Per. 
Prop.  268. 

Title  does  not  pass  when  vendor  consigns  to  himself.  21 
Amer.  and  Eng.  Ency.,  508;  Hutchinson,  Carriers,  Sec.  720. 

City  has  authority  to  grant  permits  to  druggists  to  sell 
for  medical,  mechanical  and  sacramental  purposes."  R.  S., 
Ch.  43,  Sec.  3;  R.  S.,  Ch.  24,  Art.  5,  Sec.  1,  CI.  46;  Den- 
nehy V.  Chicago,  120  111.  627. 

In  authorizing  the  sale  of  intoxicating  liquors,  cities  may 
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impose  such  conditions  and  hardens  as  they  may  see  fit 
Launder  V.  Chicago,  111  111.  295;  Schwuchow  v.  Chicago,  68 
111.  444;  Gunnarssohn  v.  Sterling,  92  111.  569;  People  v. 
Cregier,  138  111.  413. 

Mb.  Justtcb  Crabtbek  delivered  the  opinion  of  the  coart. 

This  was  an  action  of  debt  brought  by  appellee  against 
appellant  to  recover  a  penalty  for  selling  intoxicating 
liquors  in  quantities  larger  than  one  gallon,  in  violation  of 
a  city  ordinance. 

The  isase  was  tried  by  the  court  without  a  jury,  upon  an 
agreed  statement  of  facts  in  writing,  which  was  in  sub- 
stance as  follows: 

'  First.  That  the  city  of  Monmouth  is  or^nized  under 
the  general  incorporation  act  of  the  State  of  Illinois. 

Second.  That  there  was  regularly  passed  and  adopted 
by  the  city  council  of  said  city  an  ordinance  entitled,  ^'  An 
ordinance  relating  to  the  sale,  gift  or  delivery  of  intoxicat- 
ing, malt,  vinous,  mixed  or  fermented  liquors ; "  that  said 
orainance  was  duly  approved  and  published,  and  if  the  citv 
council  had  authority,  so  far  as  the  same  is  applicable  to  this 
case  under  the  law,  to  pass  the  same,  said  ordinance  was  in 
force  from  and  after  the  27th  day  of  June,  1 897,  for,  during 
and  until  the  present  time. 

Third.  That  the  defendants,  M.  Popel  and  J.  H.  Giller, 
are  and  for  several  vears  last  past  have  been  brewers  of 
malt  liquors  and  wholesale  dealers  in  intoxicating  liquors 
in  the  city  of  Warsaw,  county  of  Hancock  and  State  of 
Illinois.  That  during  all  the  time  they  have  had  a  license 
to  conduct  such  business  in  said  city  of  Warsaw;  that  they 
appointed  one  Joseph  J.  Ward,  of  said  city  of  Monmouth, 
their  agent  in  Monmouth,  and  that  he  was  their  agent  from 
the  27th  dav  of  June,  1897,  until  the  time  of  the  commence- 
ment of  this  suit;  that  as  such  agent  the  said  Ward  took 
orders  in  writing  for  intoxicating  liquors  from  persons  resid- 
ing in  said  city  of  Monmouth,  wnicb  said  orders  were  taken 
in  Monmouth  upon  printed  blanks  of  which  the  following 
is  a  true  and  correct  copy,  viz.: 

Name  of  agent, 

No.  of  Order • 

Date ,  189.. 

To  Popel  &  Giller,  Warsaw,  111.: 

Please  ship  to , 

Kind  of  goods » • 
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C.  O.  D dollars. 

100 
Cash  inclosed dollars. 

100 
This  order  is  given  subject  to  your  right  to  approve  or 
reject. 
^Parties  ordering  must  sign. 

(Signature)        • 

That  the  said  blanks  were  properly  filled  out  and  signed 
by  the  persons  giving  the  order,  and  were,  by  such  persons, 
delivered  to  said  Ward  in  Monmouth,  and  were  by  him 
mailed  to  the  defendants  at  the  city  of  Warsaw;  and  that 
said  orders  were  filled  bv  the  defendants  at  said  Warsaw, 
and  shipped  by  common  carrier  consigned  to  the  order  of 
the  defendants  to  the  said  city  of  Monmouth,  where  and  in 
which  place  the  same  was  delivered  by  the  common  carrier 
to  said  Ward,  the  agent  of  the  defendants,  who  thereupon 
delivered  the  several  packages  in  said  city  of  Monmouth  to 
the  several  parties  by  whom  they  were  ordered;  said  Ward 
at  the  same  time  and  place  collecting  the  bills  for  the^same 
sent  him  for  that  purpose  by  the  defendants,  which  had 
been  made  out  against  the  purchasers,  and  deposited  the 
money  so  collected  and  received  on  such  bills  in  the  bank  at 
Monmouth  to  the  credit  of  the  defendants.  That  each  order 
was  separately  filled  and  labeled  to  the  purchaser,  and  then 
all  orders  shipped  at  one  time,  were  inclosed  in  one  pack- 
age, and  consigned  in  bulk  to  the  order  of  defendants  at 
Monmouth.  That  no  orders  were  taken  and  none  filled  for 
any  quantity  of  liquors,  either  intoxicating  malt,  vinous, 
mixed  or  fermented,  for  any  quantity  less  than  one  gallon; 
that  there  have  been  no  sales  of  liquor  of  any  kind  made  in 
the  city  of  Monmouth  between  the  27th  day  of  June,  1897, 
and  the  time  of  the  commencement  of  this  suit  by  the  de- 
fendants, and  no  orders  taken  by  them  for  any  such  liquors, 
except  as  above  stated;  that  during  the  time  from  the  27th 
day  of  June,  1897,  until  the  time  of  the  commenx^ement  of 
this  suit,  no  license  or  permit  had  been  granted  by  the  city  of. 
Monmouth  to  the  defendants,  or  either  of  them,  to  keep  a 
dram-shop  or  to  sell  intoxicating  malt^  vinous,  mixed  or  fer- 
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mented  liquors  in  the  said  city  of  Monmouth;  that  from  the 
said  27th  day  of  June,  1897,  until  the  time  of  the  commence- 
ment of  this  suit,  there  livas  in  full  force  and  effect  in 
the  said  city  of  Monmouth,  an  ordinance  entitled,  "  Saloons," 
being  article  37  of  the  municipal  code,  which  said  ordinance 
is  in  the  words  and  figures  following : 

(The  ordinance  being  lengthy  we  deem  it  unnecessary  to 
here  set  it  out  in  full,  it  being  wholly  devoted  to  the  subject 
of  license,  and  the  prosecution  being  had  upon  sections  1  and 
2  of  an  ordinance,  the  title  of  which  was  hereinabove  first 
given.    The  stipulation  of  facts  concludes  as  follows:) 

''  If  the  court  holds  under  the  facts  above  stipulated,  and 
the  law  as  applicable  to  the  case,  that  the  defendants  are 
liable  under  the  ordinance  first  above  named,  then  it  is 
agreed  that  the  judgment  of  the  court  shall  be  in  favor  of 
the  plaintiff, for  the  sum  of  two  hundred  and  fifty  dollars, 
and  that  for  such  sum  iudgment  shall  be  properly  rendered 
in  said  cause,  against  tue  defendants  and  each  of  them." 

The  first  and  second  counts  of  the  declaration  were  based 
upon  Sec.  1  of  said  first  mentioned  ordinance,  which  is  iis 
follows : 

"  Section  1.  Whoever  not  having  a  license  to  keep  a 
dram-shop  or  druggist  permit  shall  by  himself  or  another, 
either  as  principal,  agent,  servant,  clerk  or  otherwise,directly 
or  indirectly  sell  or  give  away,  in  any  quantity  to  any  per- 
son any  intoxicating  malt,  vinous,  mixed  or  fermented 
liquors  shall  for  each  and  every  offense  be  fined  in  any  sum 
not  less  than  twenty  ($20)  dollars  nor  more  than  fifty  ($50) 
dollars." 

The  third  count  of  the  declaration  was  based  upon  Sec.  2 
of  said  ordinance  which  is  as  follows : 

"  Section  2.  Whoever  not  having  a  license  to  keep  a  dram- 
shop or  a  druggist  permit  shall  by  himself  or  another,  either 
as  principal,  agent,  servant,  clerk  or  otherwise,  directly  or 
indirectly,  solicit,  ask  or  take  any  order  from  any  person 
within  said  city  for  the  sale,  gift  or  delivery  of  any  of  the 
liquors  mentioned  in  section  1  of  this  ordinance,  in  any  quan- 
tity, shall  fof  each  and  every  offense  be  fined  in  any  sum 
not  less  than  twenty  ($20)  dollars  nor  more  than  fifty  ($5(>) 
dollars." 
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It  is  not  claimed  that  any  other  sections  of  the  ordinance 
had  been  violated  by  appellants. 

Upon  the  facts  thus  agreed  upon,  the  questions  submitted 
to  the  Circuit  Court  were: 

1.  Did  the  acts  of  ap])ellants  as  set  forth  in  the  stipula- 
tion constitute  a  sale  of  liquor  within  the  corporate  limits 
of  the  city  of  Monmouth,  as  charged  in  the  first  and  second 
counts  of  the  declaration,  or  did  said  acts  constitute  the 
taking  of  orders  in  the  city  of  Monmouth  for  the  sale  of 
liquor,  as  charged  in  the  third  count  of  the  declaration  ? 

2.  If  the  acts  of  appellants  constituted  a  sale  in  the  city 
of  Monmouth,  was  section  1  of  said  ordinance  valid  ? 

3.  If  the  said  acts  of  the  defendants  constituted  the  taking^ 
of  orders  in  the  city  of  Monmouth  for  the  sale  of  liquor,  was 
said  section  2  of  said  ordinance  valid  i 

.  The  court  below  held  that  the  facts  stipulated  show  sales' 
to  have  been  made  in  the  city  of  Monmouth  as  charged  in 
the  first  count  of  the  declaration,  and  that  section  1  of  the 
ordinance  is  valid,  but  that  said  section  2  of  said  ordinance 
was  invalid.  And  thereupon  the  court  rendeped  judgment 
in  favor  of  appellee  and  against  appellants  foir  $250  and 
costs,  to  reverse  which  judgment  appellants  prosecute  this 
appeal. 

We  are  of  the  opinion  the  court  properly  found  that  the 
acts  of  the  appellants,  as  set  forth  in  the  stipulation,  con- 
stituted sales  of  intoxicating  liquors  within  the  city  of  Mon- 
mouth. Orders  for  the  goods  were  taken  by  Ward,  the  agent 
of  appellants;  by  him  transmitted  to  them  at  Warsaw,  where 
they  were  filled,  and  then,  the  goods  were  shipped  by  appel- 
lants to  themselves  as  consignees  at  Monmouth,  where  their 
aorent.  Ward,  received  them  from  the  carrier  and  delivered 
the  same  to  the  purchasers,  collecting  the  bills  therefor. 
Upon  these  facts  we  think  it  must  be  held  that  the  contracts 
of  sale  were  made  and  consummated  in  the  city  of  Mon- 
mouth and  not  elsewhere. 

We  hold,  however,  that  section  1  of  the  ordinance  in 
question  was  invalid  for  the  reason  that  it  attempts  to  dis- 
criminate in  favor  of  two  classes  of  persons  who  are  exempted 
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from  its  operation,  viz.,  those  who  have  a  license  to  keep  a 
dram-shop  and  those  having  a  druggist's  permit. 

Article  37  of  the  municipal  code  of  the  city  of  Monmouth 
entitled  "  Saloons,"  which  we  have  heretofore  referred  to, 
but  not  deemed  necessary  to  set  out  in  detail,  was  in  full 
force  in  the  city  as  shown  by  the  stipulation  of  facts,  and 
that  article  or  ordinance  fully  provides  for  the  licensing  of 
persons  to  keep  dram-shops,  upon  the  terms  and  conditions 
therein  set  forth.  It  was  evidently  intended  to  cover  the 
whole  subject  concerning  the  keeping  of  dram-shops  and  the 
retailing  of  intoxicating  liquors  in  less  quantities  than  one 
gallon.  It  would  seem  that  the  purpose  of  the  ordinance 
in  question  in  this  suit,  was  to  regulate  the  wholesaling  of 
snch  liquors  within  the  city.  While  it  does  not  in  terms 
refer  to  selling  liquors  at  wholesale,  it  attempts  to  prohibit 
the  sale  of  "  any  intoxicating,  malt,  vinous,  mixed  or  fer- 
mented liquors"  in  any  quantity,  to  any  person,  unless  the 
vendor  should  have  a  license  to  keep  a  dram-shop,  or  should 
possess  a  druggist's  permit.  Under  this  ordinance  a 
wholesale  liquor  dealer  in  Chicago  might  not  sell  to  a  saloon- 
keeper in  Monmouth  a  car  load  lot  of  liquor  without  having 
taken  out  a  licjBnse  to  keep  a  dram-shop  in  the  city.  On  the 
other  hand,  a  saloon-keeper,  having  taken  out  a  license  to 
keep  a  dram-shop,  and  thereby  obtained  the  privilege  of 
selling  liquor  at  retail,  which  is  all  the  right  the  city  pur- 
ports to  give  him  under  the  saloon  ordinance,  may  sell  at 
wholesale  in  any  quantity  to  any  person  who  sees  fit  to  pur- 
chase from  him.  A  majority  of  the  court  hold  that  this  is 
a  clear  discrimination  in  favor  of  the  saloon-keeper  upon 
the  principles  laid  down  in  the  case  of  the  City  of  Cairo  v. 
Feuchter,  159  111.  155,  and  in  the  same  case  in  54  111.  App. 
112.  We  are  unanimously  of  the  opinion,  however,  that 
the  section  referred  to  is  clearly  invalid  because  of  its 
attempted  discrimination  in  favor  of  persons  holding  a  drug- 
gist's permit. 

Section  957  of  the  municipal  code  of  the  city  of  Monmouth, 
which  was  one  of  the  sections  of  the  saloon  ordinance,  pro- 
vides for  the  granting  of  permits  to  druggists  to  sell  the 
liquors  mentioned  in  that  ordinance  in  less  quantities  than 
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one  gallon,  ^'for  purposes  purely  medical,  mechanical  or 
sacramental."  Such  permit  to  be  for  one  year,  and  for 
which  a  fee  of  $10  was  to  be  paid  by  the  druggist.  This 
gave  the  right  to  sell  in  less  quantities  than  one  gallon, 
there  being  no  prohibition  against  selling  in  quantities 
larger  than  one  gallon  in  the  city  of  Monmouth  prior  to  the 
adoption  of  the  ordinance  under  which  this  suit  is  brought, 
which  we  have  seen  was  June  ^7,  1897.  Before  that  time 
all  persons  were  at  liberty  to  sell  in  said  city,  liquors  in 
wholesale  lots,  or  in  any  quantity  exceeding  one  gallon, 
whether  druggists,  saloon-keepers  or  brewers,  and  whether 
residents  or  non-residents  of  the  city  of  Monmouth,  and  for 
doing  so  there  was  no  penalty.  But  immediately  on  the 
passage  of  this  ordinance  of  June  27, 1897,  it  became  unlaw- 
ful  for  any  persons  except  ^dram-shop  keepers  having  a 
license  and  druggists  having  a  permit,  to  sell  intoxicating 
liquors  in  any  quantity  whatever.  These  persons  having 
received  all  they  paid  for  under  the  saloon  ordinance,  and 
paying  nothing  whatever  for  any  privileges  under  the  new 
ordinance,  are  yet  exempted  from  its  operation.  Discrimina- 
tions of  this  character  are  unjust  and  can  not  be  permitted. 
They  tend  to  create  monopolies;  are  unreasonable  and  void. 
The  court  properly  held  section  2  of  the  ordinance  invalid, 
and  we  think  there  should  have  been  the  same  holding  as  to 
section  1,  which  we  hold  to  be  equally  invalid  for  the  reasons 
given.  As  applied  to  the  facts  of  this  case,  we  hold  sections 
1  and  2  of  the  ordinance  can  not  be  enforced;  the  judgment 
was  therefore  erroneous,  and  must  be  reversed. 


The  People,  etc.^  v.  Bay  Hclntyre. 

1.  CorNTY  Covnis—JurUdictum  to  Discharffe  a  Defendant  from  Im- 
prisonment  under  a  Commitment  upon  Conviction  of  Bastardy, — The 
Cotinty  Court  has  authority  to  discharge  a  defendant  who  is  impris- 
oned under  a  commitment  upon  conviction  of  bastardy,  after  the  final 
adjournment  of  the  term  at  which  he  was  convicted  and  commited. 
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Petition  for  Discharge  from  Imprisonment.—Trial  in  the  County 
Court  of  Mercer  County;  the  Hon.  James  H.  Connell,  Judge,  presid- 
ing. Order  for  petitioner's  discharge  entered.  Appeal  by  the  people. 
Heard  in  this  court  at  the  December  term,  1898.  Affirmed.  Opinion 
filed  AprU  11,  1899. 

James  M.  Brock,  Staters  Attorney,  for  plaintiff  in  error. 
John  F.  Maib,  attorney  for  defendant  in  error. 

.    Mr.  Justice  Csabtree  delivered  the  opinion  of  the  conrt. 

At  a  law  term  of  the  County  Court  of  Mercer  County, 
held  in  October,  1897,  defendant  in  error  was  tried  by  a  jury 
and  convicted  of  bastardy.  .  Judgment  was  rendered  against 
him  for  $550,  payable  in  installments  as  provided  in  the  has* 
tardy  act,  and  an  order  was  entered  that  he  give  bond  in 
9um  of  $1,000,  to  secure  the  judgment.  Failing  to  give 
3uch  bond,  the  court  ordered  him  committed  to  the  county 
jail,  there  to  remain  until  he  comply  with  the  order  as  to 
bond,  or  until  he  was  otherwise  discharged  by  due  course  of 
law.  In  pursuance  of  such  order  he  was  duly  committed  to 
jail. 

On  June  3,  1898,  defendant  in  error  filed  his  petition  in 
the  Probate  Court  of  said  Mercer  County,  setting  forth  the 
facts  of  his  conviction  and  imprisonment,  and  asking  that 
he  be  released  and  discharged  from  further  imprisonment, 
for  the  reason  that  he  had  already  been  confined  in  jail 
more  than  six  months;  was  insolvent  and  nnable  to  comply 
with  the  order  requiring  him  to  give  bond.  The  people, 
represented  by  the  state's  attorney,  answered  the  petition, 
admitting  the  facts  therein  stated,  but  denying  the  power 
and  authority  of  the  court  to  make  the  order  prayed  for, 
or  any  other  order  in  the  premises,  and  insisting  that  the 
court,  as  a  court  of  probate,  had  no  jurisdiction  to  hear  and 
determine  the  matter,  and  that  the  County  Court  and  the 
judge  thereof  had  wholly  lost  control  of  said  cause,  and  had 
no  legal  right  or  authority  to  make  any  order  concerning 
the  same  or  the  person  of  the  petitioner. 

Notwithstanding  the  objection  of  the  people,  the  court 
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proceeded  to  hear  the  cause,  and  upon  such  hearing  found 
from  the  evidence  offered,  that  the  petitioner  was  insolvent 
and  unable  to  give  bond;  that  he  had  been  confined  in  the 
county  jail  more  than  six  months,  and  ordered  his  dis- 
charge from  further  custody.  To  reverse  such  order,  the 
people  prosecute  this  writ  of  error.  The  defendant  in  error 
has  not  furnished  us  with  any  brief  or  argument,  and 
hence  we  are  without  the  assistance  which  such  brief  mifrht 
have  rendered  us. 
Counsel  for  the  people  in  his  argument  says : 

"The  qliestion  we  es|)ecially  desire  to  present  for  decision 
is :  Has  the  County  Court,  sitting  either  in  law  or  probate, 
the  authority  under  the  law,  to  discharge  a  defendant  who 
is  imprisoned  under  a  commitment  upon  conviction  of  bas- 
tardy, after  the  final  adjournment  of  the  term  at  which  he 
was  convicted  and  committed  ? " 

So  far  as  we  are  aware,  this  question  has  never  been 
passed  upon  either  by  the  Supreme  Court  or  the  Appellate 
Courts.  We  are  referred  to  no  case  where  the  point  was 
involved,  nor  have  we  been  able  to  find  one.  The  inquiry 
presented  to  us  by  the  state's  attorney  in  this  case  is  there- 
fore one  of  first  impression,  and  it  seems  to  us  it  should  be 
answered  in  the  affirmative.  The  law,  as  it  now  stands, 
appears  to  give  exclusive  jurisdiction  in  bastardy  cases,  to 
the  County  Courts,  and  we  have  held  that  bastardy  pro- 
ceedings are  properly  and  primarily  within  the  jurisdiction 
of  County  Courts  at  their  probate  terms.  The  People  v. 
Stevens,  19  111.  App.  405. 

There  is  no  question,  however,  that  such  cases  may  be 
tried  either  at  the  law  or  probate  terms  of  the  County 
Courts  indiflferently.  Taking  the  whole  bastardy  act  it 
seems  that  the  jurisdiction  conferred  upon  County  Courts  in 
such  cases  is  a  continuing  one,  and  we  can  not  assent  to  the 
proposition  that  after  the  close  of  the  term  at  which  a 
defendant  is  tried  the  County  Court  has  no  power  to  make 
any  further  order  in  the  case  as  contended  in  the  answer  of 
the  people  to  the  petition  filed  in  this  proceeding.  At  any 
time  after  commitment,  had  the  defendant  in  error  filed  the 
bond  required  by  the  order  of  the  court  and  the  sheriff 
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refused  to  discharge  him,  certainly  the  court  would  have 
had  the  right  and  the  power  to  order  his  discharge  from 
imprisonment. 

The  jurisdiction  continuing,  we  see  no  good  reason  why 
the  court  could  not  order  the  discharge  after  an  imprison- 
ment  of  six  naonths  upon  a  showing  of  insolvency  and 
inability  to  give  the  bond.  Section  9  of  the  bastardy  act 
specifically  provides  that  a  defendant  committed  thereunder 
"shall  be  discharged  for  insolvency  or  inability  to  give 
bond,  provided  such  discharge  shall  not  be  made  within 
six  months  after  such  commitment."  How  is  he  to  be  dis- 
charged unless  by  the  court  ordering  the  commitment  ?  As 
to  this  the  statute  is  silent,  but  we  think  it  means  that  the 
County  Court  may  discharge  upon  the  proof  of  facts  war- 
ranting the  release  of  the  defendant  as  therein  provided. 
It  is  to  be  observed  further,  thatCountv  Courts  haveexclu- 
sive  jurisdiction  of  insolvency  cases,  and  proceedings  for  the 
discharge  of  persons  imprisoned  under  the  insolvent  debt- 
ors' act,  and  are  to  be  always  open  and  in  session  for  the 
hearing  of  such  applications.  (Sec.  1,  Chap.  72,  Rev.  Stat.) 
We  are  of  opinion  that  act  is  broad  enough  in  its  terms  to 
give  the  County  Court  jurisdiction  in  a  case  such  as  is  now 
before  us.  It  is  argued  that  defendant  in  error  was  not 
an  insolvent  within  the  meaning  of  the  statute  last  above 
referred  to,  and  we  are  cited  to  the  case  of  Pease  v.  The 
People,  66  111.  App.  584,  as  an  authority  supporting  this 
proposition.  While  the  decision  in  that  case  was  no  doubt 
entirely  proper  upon  the  facts  then  before  the  court,  we  do 
not  regard  it  as  having  any  application  to  the  question  we 
are  called  upon  to  decide  in  this  case.  Referring  again  to 
the  bastardy  act,  that  a  defendant  shall  be  discharged 
from  insolvency  on  inability  to  give  bond,  we  are  satisfied 
that  the  County  Court,  upon  a  showing  of  insolvency,  has 
the  power,  under  the  insolvent  debtor's  act,  to  discharge  a 
defendant  committed  and  imprisoned  under  the  bastardy 
act. 

The  contention  of  counsel  for  the  people  is,  that  the  only 
remed^^  of  defendant  was  by  habeas  corpus;  but  we  are  not 
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inclined  to  that  view.  He  was  legally  imprisoned  under  a 
valid  order  of  a  court  of  competent  jurisdiction,  and  it  is  at 
least  doubtful  to  our  minds  whether  any  of  the  causes 
enumerated  in  section  22  of  the  habeas  corpus  act  could  be  set 
up  as  ground  for  proceeding  under  that  statute.  It  may  be 
that  the  second  cause  mentioned  in  the  section  referred  to 
might  be  broad  enough  to  warrant  a  court  having  juris- 
diction in  such  cases,  to  award  the  writ,  but  that  question 
not  being  before  us  we  do  not  now  decide  it,  it  being  sufficient 
for  us  to  hold,  as  we  do,  that  the  County  Court  had  full  power 
and  authority  to  make  the  order  complained  of  in  this  case. 
It  is  contended  on  behalf  of  the  people  that  the  evidence 
did  not  warrant  the  court  below  in  finding  that  the  defend- 
ant in  error  was  unable  to  give  bond.  The  only  evidence 
contained  in  the  bill  of  exceptions,  as  set  out  in  the  abstract, 
is  that  of  defendant  in  error  and  his  witnesses.  Nothing 
appears  for  the  people  by  way  of  contradiction.  The  court 
had  the  witnesses  before  it  and  was  competent  to  judge  of 
their  credibility.  Standing  alone,  the  testimony  of  these 
witnesses,  if  believed  by  the  court,  was  certainly  sufficient 
to  warrant  the  order  of  discharge.  Finding  no  error  in  the 
record^  the  order  will  be  affirmed. 


Robert  Bady  v.  John  Biley. 

1.  Verdicts — On  Conflicting  Evidence,—A  verdict  upon  conflicting 
evidence  is,  as  a  general  rule,  conclusive  as  to  the  issues  of  fact  in  con- 
troversy. 

Trespass  De  Bonis  Asportatis.— Trial  in  the  Circuit  Ck>urt  of  Lake 
County;  the  Hon.  Charles  E.  Fuller,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff ;  appeal  by  defendant.  Heard  in  this  court  at  the 
December  term,  1898.    Affirmed.    Opinion  filed  April  11,  1899. 

WnrrNBY  &  UFroN,  attorneys  for  appellant. 

D.  H.  PiNNEY  and  Wing  &  Groveb,  attorneys  for  appellee* 
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Ms.  Justice  Hiobeb  delivered  the  opinion  of  the  court. 
On  the  29th  day  of  October,  1894,  appellant,  by  written 
lease  of  that  date,  leased  tf>  appellee  a  farm  of  three 
hundred  acres  in  Lake  county  for  an  annual  rental  of 
$675,  paj^able  $168.75  November  15th,  $337.50  May  Ist 
and  $168.75  September  1st  of  each  year  during  the  term  of 
the  lease.  Appellee  was  to  secure  the  rent  by  notes  and 
chattel  mortgage.  On  or  about  November  15,  1894,  appel- 
lee paid  $50  on  the  rent  in  cash.  He  moved  on  the  farm, 
under  the  lease,  November  19,  1894,  and  on  the  following 
day  gave  the  notes  and  chattel  mortgage  provided  for  by 
the  lease,  to  secure  the  rent,  the  mortgaged  property  con- 
sisting of  some  fifteen  head  of  horses.  On  January  14, 1895, 
appellee  executed  to  appellant  his  note  for  $486.53,  due 
November  1,  1895,  secured  by  another  chattel  mortgage  on 
the  same  property  mentioned  in  the  first  mortgage,  and  also 
certain  farming  implements,  etc.,  which  he  had  purchased 
of  appellant. 

Appellee  claims  that  the  last  note  was  given  for  the  pur- 
chase of  the  property  described  in  the  chattel  mortgage, 
while  appellant  claims  there  were  other  matters  entering 
into  the  consideration.  On  May  3, 1895,  appellant  took  pos- 
session of  the  property  included  in  his  chattel  mortgage 
given  to  secure  the  rent,  claiming  there  was  then  due  and 
unpaid  to  him  $118.75  for  balance  of  the  rent  due  Novem- 
ber 15, 1894,  and  $337.50  for  the  rent  due  May  1,  1895,  mak- 
ing in  all  $456.25.  At  the  same  time  he  took  possession  of 
the  property  described  in  the  second  mortgage,  although  the 
note  which  it  was  given  to  secure  was  not  at  that  time  due. 
On  May  9,  1895,  while  the  mortgaged  property  was  still 
in  the  hands  of  the  custodian,  who  had  been  employed  and 
placed  in  charge  of  it  by  appellant,  the  parties  met  at  the 
office  of  E.  J.  Heydecker,  an  attorney  in  the  city  of  Wauke- 
gan,  where  it  is  alleged  by  appellant,  an  accounting  was 
had  between  them  and  a  settlement  agreed  upon  by  the 
terms  of  which  appellee  was  to  pay  him,  appellant,  $404  in 
full  of  the  amount  due  him;  and  in  payment  of  said  amount 
a;)pellee  was  to  turn  over  certain  stock  and  farming  imple- 
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ments  which  appellant  was  to  take  at  a  price  then  agreed 
upon  betwen  them.  On  the  same  day  appellant  took  pos- 
session of  sufficient  property  belonging  to  appellee  to 
amount  to  the  sum  of  $404,  at  the  price  alleged  to  have 
been  agreed  upon,  and  api)ellee  moved  from  the  premises. 
Soon  after  leaving  the  farm  appellee  brought  this  suit  in 
assumpsit  against  appellant  for  work  and  material,  board  of 
men,  feed  for  stock,  etc.,  furnished  the  latter  by  the  former. 
The  declaration  was  afterward  amended  by  adding  a  count 
for  the  horses  taken  by  appellant  under  his  claimed  agree- 
ment and  some  farming  implements.  Appellant  based  his 
defense,  except  as  to  some  minor  matters,  upon  the  grounds, 
first,  that  he  had  a  right  to  take  the  property  included  in 
the  chattel  mortgage  given  to  secure  the  rent,  by  reason  of 
a  breach  of  the  terms  thereof  caused  by  the  failure  to  pay 
rent;  and  second,  that  by  the  alleged  settlements  of  January 
14  and  May  9,  1895,  all  matters  of  account  between  the 
parties  were  fully  adjusted. 

Upon  the  trial  the  jury  found  for  the  appellee,  assessing 
his  damages  at  $528.95,  and  judgment  was  rendered  for  that 
amount. 

The  instructions  in  this  case  fairly  presented  the  law  gov- 
erning the  case  to  the  jury,  and  the  only  question  for  our 
determination  is  whether  or  not  the  evidence  was  sufficient 
to  sustain  the  verdict. 

It  appears  from  the  evidence  that  appellant  left  certain 
stock  on  the  leased  premises,  which  was  taken  care  o>f  by 
the  appellee,  who  also  furnished  some  pasture  for  the  same. 
Appellee  also  had  other  items  of  .account  and  charges  against 
appellant  which  were  in  evidence  before  the  jury.  On  the 
other  hand  appellant  had  furnished  certain  provisions  to 
appellee  for  which  he  claimed  credit. 

The  evidence  was  conflicting,  but  the  weight  of  it  seems 
to  have  been  in  favor  of  appellee  and  to  show  that  appel- 
lant was  indebted  to  him  at  the  time  the  mortgages  were 
attempted  to  be  foreclosed.  The  evidence  fails  to  show 
there  was  a  settlement  made  by  the  parties  of  all  matters 
in  controversy  between  them  on  January  14,  1895.    In  fact. 
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appellant  himself  afterward  claimed  that  the  balance  due 
on  rent  at  that  time  was  not  included,  and  the  circumstances 
sustain  the  claim  of  appellee,  that  the  mortgage  and  note 
executed  at  that  time  were  given  for  property  then  pur- 
chased by  him  of  appellant. 

The  sharpest  controversy  in  the  case  arose  upon  the  ques- 
tion as  to  whether  or  not  there  was  a  full  settlement  of  all 
matters  in  dispute  between  the  parties,  at  the  office  of  the 
witness  Heydecker,  in  Waukegan,  on  May  9,  1895.  This 
question  is  not  entirely  free  from  doubt,  but  while,  in  view 
of  appellee's  subsequent  acts  in  surrendering  property  and 
moving  from  the  premises,  we  are  inclined  to  think  thens 
were  some  mattefs  adjusted  or  agreed  upon  between  the 
parties  at  that  time,  yet  we  are  not  prepared  to  say  that 
the  evidence  was  sufficient  to  warrant  the  conclusion,  there 
was  a  full  and  complete  settlement  and  adjustment  of  all 
matters  in  controversy  between  them  made  by  the  parties 
at  that  time. 

In  our  opinion  there  was  sufficient  evidence  to  sustain  the 
verdict  of  the  jury  and  the  judgment  will  be  affirmed. 


James  Beardon  v.  Edward  L.  Clover. 


1.  Estoppel— TT^n  it  Does  Not  Apply  to  an  Account  Stated, — ^A 
person  presented  a  bill  of  account  to  his  debtor  of  the  items  and  amount 
claimed  to  be  due  and  owing.  Upon  the  debtor's  refusal  to  pay  be 
brought  suit,  and  filed  with  his  declaration  as  a  copy  of  the  account 
sued  on,  a  duplicate  of  the  bill  before  presented.  On  motion  in  the  trial 
court  he  was  permitted  to  amend  his  declaration  by  increasing  the  ad 
damnuniy  and  also  to  amend  his  copy  of  account  sued  on,  to  correspond. 
A  recovery  for  the  increased  amount  was  sustained. 

Assumpsit,  for  attorney  services.  Trial  in  the  County  Court  of 
Grundy  County;  the  Hon.  A.  R.  Jordan,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court 
at  the  December  term,  1898.    Affirmed.    Opinion  filed  April  11,  1899. 

J.  L.  O'DoNNBLL,  attorney  for  appellant. 

A  bill  deliberately  rendered  by  the  servant,  soon  after  the 
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completion  of  the  services,  and  with  full  knowledge  and 
consideration  of  all  the  circumstances,  is  an  admission  of 
the  strongest  character  that  it  was  all  his  services  were 
reasonably  worth — an  admission  so  strong  it  shonld  consti- 
tute the  utmost  limit  of  the  recovery.  Daniels  v.  Wilber, 
60  111.  527. 

It  is  the  tendency  of  our  courts  to  limit  the  recovery  to 
'  the  amount  of  the  bill  rendered,  in  the  absence  of  fraud, 
mistake,  or  any  effort  at  compromise  between  parties,  pre- 
sumably^ on  an  equal  footing,  one  with  the  other.  This 
policy  is  applied  more  rigidly  where  a  confidential  relation 
exists,  such  as  that  of  attorney  and  client,  although  it  is 
conceded  there  is  lack  of  uniformity  in  the  decisions.  Yol. 
3  (2d  Ed.),  Am.  &  Eng.  Enc.  of  Law,  424,  n.  3, 

W.  Eausch,  attorney  for  appellee. 

Merely  rendering  an  account  gives  it  no  binding  effect  on 
either  party  until  it  is  acquiesced  in  by  both  parties,  when 
it  becomes  an  account  stated.  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.),  Vol.  1,  p.  436. 

Rendering  an  account  for  personal  or  professional  services, 
without  an  agreement  as  to  the  price  thereof,  does  not  pre- 
clude the  party  rendering  the  bill  from  proving  the  actual 
value  of  his  services.  Nauman  v.  Zoerhlaut,  21  Wis.  472; 
Brauns  v.  Green  Bay,  78  Wis.  81. 

'Mb.  Justice  Crabtbee  delivered  the  opinion  of  the  court. 

This  was  an  action  of  assumpsit  by  appellee  against  appel- 
lant to  recover  an  amount  the  former  claimed  was  due  him 
from  the  latter  for  attorney's  fees  and  legal  services.  There 
was  a  trial  by  jury  resulting  in  a  verdict  in  favor  of  appel- 
lee for  $468.84,  upon  which  the  court  rendered  judgment 
after  overruling  a  motion  for  new  trial,  and  appellant  pros- 
ecutes this  appeal. 

It  appears  from  the  evidence  that  prior  to  commencing 
suit  appellee  presented  to  appellant  a  bill  for  $229.34,  which 
appellant  refused  to  pay.  Appellee  then  brought  this  suit 
and  filed  with  his  declaration  a  bill  of  particulars  or  copy  of 
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account  sued  on,  the  items  of  which  amounted  to  $229.34. 
During  the  pendency  of  the  suit,  appellee  obtained  leave  of 
the  court  to  amend  his  declaration  by  increasing  the  ad 
dammim  to  $500,  and  also  to  file  an  amended  bill  of  partic- 
ulars, which  was  done,  and  the  amended  bill  amounted  to 
$468.84.  It  is  insisted  that  appellee  having  once  presented 
his  bill  for  $229.34,  and  drawn  on  appellant  for  that  amount, 
was  bound  by  such  action  and  could  not  afterward  recover 
for  a  greater  amount.  The  case  of  Daniels  v.  Wilber,  00 
111.  526,  is  relied  upon  by  counsel  for  appellant  to  sustain 
this  contention.  The  facts  of  that  case  are  so  entirely  dif- 
ferent from  those  in  the  one  before  us,  we  do  not  think  the 
decision  controls  the  question  involved  here.  Wp  are  of 
the  opinion  appellee  was  not  precluded  from  claiming  a 
larger  amount  than  was  demanded  in  the  original  account, 
nor  from 'recovering  it  if  the  proofs  justified  it.  Appellant 
did  not  assent  to  the  account  nor  promise  to  pay^  it,  but 
refused  to  pay  at  all.  It  was  for  the  jury  to  determine  the 
weight  to  be  given  to  the  account  rendered  as  an  admission 
of  the  extent  of  appellee's  claim.  Williams  v.  Glenny,  16 
N.  Y.  3S9;  Stryker  v.  Cassidy,  76  N.  Y.  50. 

There  was  a  conflict  in  the  evidence  as  to  whether  or  not 
the  services  were  performed  under  a  special  contract  for  a 
fixed  price.  This  was  a  question  of  fact  for  the  jury,  and 
they  having  found  against  appellee  upon  this  point,  we  see 
no  good  reason  for  disturbing  their  verdict. 

Fault  is  found  in  regard  to  the  examination  of  appellee, 
and  in  permitting  him,  while  testifying  as  a  witness,  to  refer 
to  the  bill  of  particulars.  No  foundation  having  been  laid 
therefor  this  was  no  doubt  erroneous,  but  as  there  is  no  dis- 
pute as  to  the  services  having  been  performed,  the  error 
was  harmless.  The  only  questions  for  the  jury  were, 
whether  the  services  were  performed  under  a  special  con- 
tract, and  if  not,  then  what  they  were  reasonably  worth. 
As  to  the  value  of  the  services  in  the  absence  of  a  special 
contract;,  the  verdict  is  fully  supported  by  the  evidence. 
While  a  reference  to  and  examination  of  the  files  in  the  cases 
in  which  services  were  rendered,  were  undoubtedly  proper 
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to  enable  the  witnesses  to  give  an  opinion  as  to  the  value  of 
the  services,  it  was  error  to  receive  them  all  in  evidence,  but 
the  only  harm  we  can  see  was  done  by  their  admission  was 
to  unneciassarily  lengthen  the  record  and  add  to  the  costs 
of  appellant  in  bringing  the  case  to  this  court,  as  the  bill  of 
exceptions  shows  they  were  not  read  to  the  jury. 

Complaint  is  made  of  the  instructions,  but  we  think,  as  a 
series,  they  fairly  presented  the  law  of  the  case  to  the  jury 
and  were  not  erroneous.  There  was  no  error  in  refusing 
instructions. 

The  judgment  will  be  affirmed,  but  one  half  the  costs  of 
the  record  will  be  taxed  against  appellee.  Judgment  af- 
firmed. 
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Joseph  Felver  v.  Samuel  B.  Judd. 


1.  iNSTRTJCnoNS — Should  Not  Ignore  the  Evidence,— An  instruction 
which  ignores  proof  tending  to  establish  a  material  point  in  the  case,  is 
erroneous. 

2,  New  Trials — Newly  Discovered  Evidence — Diligence,— A  partj 
who  is  taken  by  surprise  on  the  trial  of  a  case  by  his  adversary's  testi- 
mony, and  unable  then  to  meet  it  without  discontinuing  the  trial,  but 
afterward  discovers  evidence  to  do  so,  can  not  be  charged  with  a  want 
of  diligence  on  a  motion  for  a  new  trial,  on  the  ground  of  newly  discov- 
ered evidence. 

AssnmpRit. — Common  counts.  Trial  in  the  Circuit  Court  of  Kane 
County;  the  Hon.  Henry  B.  Willis,  Judge,  presiding.  Verdict  and 
judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court  at  the 
December  term,  1898.  Reversed  and  remanded.  Opinion  filed  April  11, 
1899. 

A.  J.  Hopkins,  F.  H.  Thatcher  and   F.  A.  Dolph,  attor- 
neys for  appellant. 

Aldbich,  Winslow  &  Worcester,  attorneys  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

On  December  1, 1890,  Joseph  Felver  leased  to  Samuel  B. 

You  LXXXI  34 


630  Appellate  Courts  of  Illinois. 

Vol.  81.]  Felver  v.  Judd. 

Judd  a  farm  of  about  250  acres,  near  Batavia,  for  a  term  of 
three  years.  The  lease  was  in  writing  and  the  rent  was  pay- 
able in  shares.  At  the  expiration  of  that  lease  an  arrange- 
ment was  made  that  the  tenant  should  hold  over  for  three 
more  years,  ^o  new  lease  was  drawn  nor  was  any  change 
made  in  the  contract.  Judd  did  hold  over  for  two  of  those 
years.  On  December  1,  1895,  Felver  gave  Judd  a  new  lease 
in  writing  for  one  year  at  a  cash  rent.  There  were  many 
and  complicated  dealings  between  the  parties  arising  from 
their  joint  ownership  of  the  stock  and  crops  upon  the  farm 
during  the  first  five  years.  After  the  relation  of  landlord 
and  tenant  terminated  Judd  brought  this  suit  against  Fel- 
ver, claiming  a  balance  due  him  from  the  dealinf^^s  between 
them.  Felver  filed  the  genersJ  issue  and  a  plea  of  set-off, 
claiming  a  balance  due  him  from  his  tenant.  At  the  trial 
there  were  many  conflicting  claims  as  to  the  true  state  of  the 
account  between  the  parties.  The  jury  gave  Judd  a  verdict 
for  $458.20.  Judgment  was  rendered  u{k>n  the  verdict  and 
Felver  appeals. 

The  first  lease  contained  the  following  clause :  *^  Said 
Judd  is  to  leave  as  much  plowing  done  on  the  place  as  is  now 
done,  being  about  fifty  acres.  Straw  raised  on  the  place 
the  last  year  is  to  be  left  on  the  place."  Defendant  claimed 
that  the  holding  over  for  two  years  after  the  three  years 
named  in  the  written  lease  was  upon  the  terms  of  said  writ- 
ten lease,  and  therefore  at  the  end  of  the  fifth  year,  the  ten- 
ant was  bound  to  leave  plowing  and  straw  as  in  said  written 
lease  specified.  This  the  tenant  did  not  do,  but  sold  off  the 
straw  upon  the  place  at  the  end  of  said  fifth  year.  There 
was  evidence  tending  to  show  that  this  matter  was  after- 
ward discussed  between  the  parties,  and  the  dispute  settled 
as  to  the  straw  item,  by  an  agreement  between  them  that 
the  tenant  should  pay  his  landlord  $96.25  for  the  straw  so 
sold  by  the  tenant  at  the  end  of  the  fifth  year.  The  second 
instruction  given  for  plaintiff  told  the  jury  that  if  the  leas- 
ing for  the  two  years  was  not  a  holding  over  under  the  old 
lease,  but  a  new  arrangement,  and  if  the  plowing  and  straw 
were  not  a  part  of  said  contract  for  the  two  years,  then  as 
to  the  plowing  and  straw  they  should  find  for  plaintiff.   This 
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not  only  was  not  justified  by  the  evidence  as  to  the  holding 
over,  bat  also  ignored  the  proof  tending  to  show  an  agree- 
ment plaintiff  should  pay  $96.25,  in  settlement  of  the  dis- 
pute upon  the  straw  item.  It  was  therefore  erroneous.  It 
is  argued  the  jury  may  have  allowed  the  $96.25.  It  is  also 
true  they  may  have  rejected  it,  and  because  of  this  instruc- 
tion. There  were  many  items  in  evidence  upon  each  side, 
and  it  is  impossible  to  say  which  the  jury  allowed. 

Defendant's  motion  for  a  new  trial  was  based  in  part 
upon  newly  discovered  evidence  shown  by  alBdavits.  Under 
the  contract  in  force  the  first  five  years,  plaintiff  and  defend- 
ant owned  jointly  the  stock  on  the  farm,  and  defendant  was 
entitled  to  one-half  the  products  of  the  farm  and  .  stock. 
Plaintiff  kept  the  only  account  of  what  he  sold  from  the 
farm.  At  the  trial  defendant  sought  to  prove  plaintiff  had 
sold  stock  from  the  farm  for  which  he  had  never  accounted 
and  with  which  he  had  nevercharged  himself.  Among  other 
items  defendant  proved  by  the  witness  Rowe  and  others, 
that  on  February  12,  1895  (during  said  five  years),  Kowe 
bought  of  Judd,  four  cows  off  the  farm,  and  gave  him  in 
payment  therefor  a  check  of  that  date  for  $112.50.  The 
check  was  in  evidence.  Plaintiff  had  not  entered  the  said 
sale  upon  the  account  nor  charged  himself  therewith,  and 
if  it  was  a  sale  of  stock  owned  jointly,  defendant  was  enti- 
tled to  a  credit  for  one-half  said  sum.  On  rebuttal  plaint- 
iff testified  said  cows  were  not  from  the  joint  stock,  but 
that  he  had  bought  said  four  cows  the  day,  or  day  but  one 
before  this,  from  one  Carlisle,  of  St.  Charles,  and  brought 
them  to  the  farm  the  day  he  sold  them  to  Kowe.  The 
affidavits,  on  motion  for  a  new  trial,  showed  that  Carlisle 
had  been  for  years  in  the  business  of  buying  cows  in  other 
States  and  bringing  them  to  Kane  county  in  carload  lots  and 
there  selling  them;  that  his  books  contained  an  exact 
account  of  the  number  of  cows  in  each  car,  and  to  whom 
sold;  that  he  sold  no  cows  to  plaintiff  in  February,  1895; 
that  his  last  sale  to  plaintiff  before  February,  1895,  was 
about  April  23, 1894,  and  was  three  cows,  for  which  plaint- 
iff paid  him  $120;  that  his  first  sale  to  plaintiff  after  Feb- 
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ruary,  1895,  was  shortly  after  June  20,  1895,  and  was  four 
cows,  for  which  plaintiff  paid  him  $142.50. 

The  affidavit  of  Carlisle  seems  to  demonstrate  plaintiff 
was  mistaken  in  testifying  he  bought  the  four  cows  in  ques- 
tion of  Carlisle  in  February,  1895.  With  plaintiff's  evidence 
thus  overturned,  defendant's  right  to  half  the  value  of  the 
cows  sold  Kowe  is  apparently  clear.  But  it  is  said  the 
affidavits  do  not  show  defendant  used  diligence.  They  do 
show  defendant  had  no  reason  to  expect  plaintiff  would  so 
testify;  that  in  previous  attempts  at  settlement  this  check 
had  been  frequently  presented  to  plaintiff  and  he  had  never 
claimed  he  bought  those  cows  of  Carlisle,  and  that  defend- 
ant never  heard  that  claim  until  plaintiff  so  testified  on 
rebuttal;  It  is  true  the  affidavits  do  not  show  where  Car- 
lisle was  on  the  day  of  the  trial,  but  only  that  defendant 
could  not  then  get  him.  Carlisle  lived  at  St.  Charles,  some 
distance  from  the  county  seat.  There  is  nothing  to  show 
he  was  in  any  way  connected  with  this  trial.  Defendant 
had  no  means  of  knowing  at  that  moment  whether  plaintiff's 
testimony,  that  he  bought  of  Carlisle,  was  true  or  false.  He 
could  not  be  expected  to  hunt  for  Carlisle  and  ascertain  the 
facts  just  at  the  close  of  the  trial.  Defendant  was  evidently 
taken  by  surprise  by  the  testimony,  and  could  not  then 
meet  it.  But  if  Carlisle  had  been  in  the  court  room  at  that 
moment,  his  affidavit  shows  it  required  a  careful  examina- 
tion of  his  books  to  produce  the  demonstration  that  he  did 
not  make  a  sale  at  that  time  to  Judd,  and  that  his  books 
account  for  every  cow  he  shipped  into  Kane  county,  and 
show-to  whom  he  sold  it,  and  show  the  same  number  of 
cows  bought  and  sold,  and  thereby  show  that  no  sale  had 
been  omitted  from  his  books.  This  examination  of  the 
books  obviously  could  not  have  been  made  during  that 
trial  after  plaintiff  testified  in  rebuttal.  A  new  trial  should 
have  been  awarded.  The  judgment  is  reversed  and  the 
cause  remanded.  « 
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Tillage  of  Loekport  t.  Mary  A    Richards. 

1.  Cities  and  Villages— Z>e/eet8  in  Sidewalks— Actual  Notice,  When 
Unnecessary. — Where  the  proof  shows  that  a  defect  in  a  sidewalk  had  ex- 
isted for  such  a  length  of  time  that  the  village  in  the  exercise  of  ordi- 
nary diligence  ought  to  have  discovered  and  remedied  it,  actual  notice 
is  unnecessary. 

2.  Damages — $800  Not  Excessive. — Where  a  woman,  forty-two  years 
of  age,  engaged  in  keeping  a  boarding-house,  and  doing  a  large  part  of 
her  own  work,  was  injured  by  failing  through  a  defective  trap-door  in  a 
sidewalk  and  precipitated  into  an  areaway  under  the  walk  some  seven 
feet  deep,  rendering  her  unable  to  perform  housework,  such  as  washing, 
scrubbing  and  making  beds,  and  was  constantly  growing  worse,  a  ver- 
dict for  $800  is  not  excessive. 

Trespass  on  the  Case,  for  personal  injuries.  Trial  in  the  Circuit 
Court  of  Will  County;  the  Hon.  Robert  W.  Hilsher,  Judge,  presiding. 
Verdict  and  judgment,  for  plaintiff;  appeal  by  defendant.  Heard  in 
this  court  at  the  December  term,  1898.  Affirmed.  Opinion  filed  April 
11, 1899. 

John  W.  D'Arot,  attorney  for  appellant,  contended  that 
a  village  is  'only  required  to  exercise  reasonable  care  and 
diligence  in  keeping  its  streets  and  sidewalks  in  a  reasonably 
safe  condition  for  public  travel.  It  is  not  an  insurer  against 
accidents.  When  a  village  has  provided  a  reasonably  safe 
sidewalk  for  persons  to  walk  upon  it  has  discharged  its 
whole  duty.  Pres't,  etc.,  v.  Senger,  84  111.  App.  230;  Cham- 
paign V.  Jones,  132  111.  304;  Jeflferson  v.  Chapman,  127  111. 
446;  City  of  Sandwich  v.  Dolan,  141  111.  430;  City  of  Chi- 
cago V.  Kohlhof,  64  111.  App.  349. 

A  village  is  not  required  to  keep  constant  guard  and 
watch  over  its  sidewalks,  supposed  to  be  safe  and  sufficient, 
and  see  that  some  one  does  not  break  holes  into  or  destroy 
them,  or  that  trap-doors  do  not  become  displaced,  or 
breaches  occur  from  other  unexpected  causes.  Paxton  v. 
Frew,  52  111.  App.  393. 

Halky  &  O'DoNNKLL,  attomcys  for  appellee. 
It  is  negligence  for  a  city  to  permit  trap-doors  in  a  pub- 
lic sidewalk  to  be  used  when  such  trap-doors  are  in  such  con- 
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dition  that  their  nse  is  dangerous,  and  if,  in  snch  dangerous 
condition,  they  are  used  and  left  open,  the  citv  will  be 
liable.  Sweeny  v.  City  of  Butte,  11  Am.  R.  R.  &  Corp. 
Rep.  311. 

Where  a  defect  in  a  plank  sidewalk  is  patent,  and  had  ex* 
isted  for  a  month,  the  city  is  presumed  to  have  notice.  La 
Salle  V.  Porterfield,  138  111.  114;  Fairfield  v.  Hornick,  53 
111.  App.  558;  Galesburg  v.  Rahn,  45  111.  App.  351. 

Where  an  injury  is  produced  as  the  result  partly  of  a  de- 
fect in  the  street,  and  partly  of  an  accident,  which  was  the 
primary  cause,  the  latter  fact  forms  no  excuse  for  the  neg- 
ligence of  such  corporation  in  failing  to  keep  its  streets  in 
repair.  When  damages  would  not  have  been  sustained 
but  for  the  defect,  if  such  defect  was  negligence  on  the  part 
of  the  city,  and  the  plaintiff  used  care,  she  can  recover. 
Lacon  v.  Page,  48  111.  499;  City  of  Joliet  v.  Verley,  35 
111.  63. 

If  a  person,  while  exercising  due  care  for  his  safety,  is 
injured,  by  the  combined  result  of  an  accident,  and  the  inad- 
vertent or  careless  act  of  another,  or  the  negligence  of  a 
city,  and  the  injury  would,  not  have  been  sustained  but  for 
such  negligence  of  the  city,  then,  although  the  wrongful 
act  of  a  third  person  be  the  primary  cause  of  the  injury,  if 
it  were  such  that  common  prudence  could  not  have  fore- 
seen and  avoided,  the  city  will  be  liable.  Carterville  v.  Cook, 
129  111.  152;  Joliet  v.  Shufeldt,  144  111.  403. 

Mr.  Justice  IIigbee  delivered  the  opinion  of  the  court. 

Between  five  and  six  o'clock  on  the  afternoon  of  Novem- 
ber 24,  1892,  appellee,  Mary  A.  Richards,  who  resided  on 
the  north  side  of  East  Ninth  street,  in  the  village  of  Lock- 
port,  Illinois,  stepped  from  the  door  of  her  house  and  started 
diagonally  across  the  walk  in  a  southeasterly  direction 
toward  a  man  and  woman,  who  were  about  to  get  into  a 
buggy  at  the  edge  of  the  walk.  It  was  then  in  the  dusk 
of  the  evening.  About  twenty  feet  from  her  door  she  either 
stepped  upon  a  trap-door  in  the  walk  in  front  of  the  adjoin- 
ing promises,  which  gave  way  under  her  weight,  or  by  reason 
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of  the  displacement  of  the  trap  door,  walked  into  the  open- 
ing and  was  precipitated  into  an  area  way  under  the  walk 
some  seven  feet  deep.  The  trap-door  fell  through  the  hole 
with  her  and  pinioned  her  against  a  wall,  so  that  she  could 
not  move  until  assistance  reached  her.  By  the  fall  she 
claims  to  have  sustained  injuries  to  the  back  and  hips  and 
also  to  have  received  a  wound  on  the  leg  below  the  knee. 
She  brought  suit  against  the  city  for  damages  in  the  Will 
County  Circuit  Court,  and  the  cause  was  tried  at  the  Sep- 
tember term,  1894.  The  jury  having  failed  to  agree,  there 
was  another  trial  at  the  May  term,  1898,  when  the  jury 
returned  a  verdict  in  favor  of  appellee  for  $800  and  judg- 
ment was  entered  for  that  amount. 

A  number  of  errors  are  assigned,  but  the  only  ones 
argued  by  counsel  for  appellant,  are  that  there  was  no  notice 
to  the  city,  either  actual  or  constructive,  of  the  defect  in  the 
walk;  that  improper  instructions  were  given  to  the  jury  in 
behalf  of  the  plaintiff  below,  and  that  the  damages  are 
excessive. 

The  trapdoor  was  two  and  a  half  feet  wide  and  some  five 
feet  long,  extending  from  near  the  middle  of  the  sidewalk, 
south,  some  eighteen  inches  over  the  curb.  The  south  end 
rested  on  the  curb  and  the  north  end  of  it  rested  either  on 
a  stringer  or  on  a  two  by  four  inch  strip  nailed  thereto. 
There  were  cleats  nailed  on  the  under  side  of  the  door  which 
were  intended  to  hold  the  boards  together,  and  operated  to 
some  extent  to  prevent  the  door  from  slipping.  On  the 
east  side  of  the  door  were  two  iron  hinges,  which,  it  appears 
from  the  evidence,  were  broken  and  rusted  oflf,  before  the 
happening  of  this  accident.  The  cleats  and  supports  were 
also  somewhat  decayed.  It  is  impossible  to  say,  from  the 
evidence,  just  how  long  the  hinges  had  been  rusted  or 
broken  off,  but  one  witness  testified  that,  while  delivering 
coal  in  the  spring  of  1892,  he  had  to  open  the  door,  and  at 
that  time  discovered  that  the  hinges  were  in  that  condi- 
tion. 

While  a  village  is  not  bound  to  insure  the  absolute  safety 
of  its  walks,  yet  it  must  at  least  use  reasonable  care  and 
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diligence  to  keep  them  in  a  reasonably  safe  condition.  The 
proof  does  not  show  that  actaal  notice  of  the  defect  had 
not  been  given  to  the  village,  but  it  does  show  that  the  de- 
fect had  existed  for  such  a  length  of  time  that  the  village, 
in  the  exercise  of  ordinary  diligence,  ought  to  have  discov- 
ered and  remedied  it.  Evidence  was  introduced  on  the 
part  of  appellant,  tending  to  show  that  the  door  had  been 
accidentally  misplaced  by  one  of  the  parties  w^ho  were  get- 
ting into  the  buggy  at  the  edge  of  the  walk.  The  fact  that 
accident  combined  with  negligence  to  cause  an  injury  will 
not  of  itself  preclude  a  recovery.  City  of  Joliet  v.  Shu- 
feldt,  144  111.  403. 

Instruotions  one  and  two,  given  for  appellee,  authorized 
a  recovery  in  case  the  jury  found  the  injury  was  the  com- 
bined result  of  an  accident  and  the  negligence  of  the  vil- 
lage, and  they  are  said  to  have  been  improperly  given, 
because  the  declaration  does  not  aver  accident,  but  only 
negligence. 

The  second  count  of  the  declaration  charges  that  the 
village  was  guilty  of  negligence  in  permitting  the  sidewalk 
and  trap^door  to  remain  and  be  in  an  unsafe  and  dangerous 
condition.  It  then  sets  forth  the  circumstances  under  which 
plaintiff  fell  through  the  door,  and  the  consequent  injury 
to  her. 

We  are  therefore  of  opinion  that  the  second  count 
does,  as  a  matter  of  fact,  state  a  case  of  combined  negli- 
gence and  accident. 

The  amount  of  the  recovery  in  this  case  is  claimed  by 
appellant  to  be  excessive  and  the  testimony  of  the  physi- 
cians, introduced  by  it  as  witnesses,  tends  to  show  that  the 
injuries  received  by  appellee  were  neither  serious  nor  last- 
ing. On  the  other  hand,  she  testified  that  her  injuries  were 
painful;  that  she  was  confined  to  her  bed  for  some  two 
months;  that  she  was  at  the  time  forty-two  years  of  age, 
was  keeping  a  boarding-house,  and  doing  a  large  part  of 
her  own  work;  that  since  then,  and  up  to  the  time  of  the 
trial,  there  was  some  of  the  housework,  such  as  washing, 
scrubbing  and  making  beds,  which  she  could  not  do,  and 
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that  she  was  constantly  growing  worse.     She  was  corrobo- 
rated in  her  statements  by  several  witnesses. 

Under  the  circumstances  we  can  not  say  that  the  damages 
allowed  were  so  excessive  as  to  warrant  a  reversal  of  the 
judgment  in  this  case.  The  judgment  will  therefore  be 
affirmed. 


Lacias  E.  Kiee  et  al.  v.  Cornelias  Looney. 

1.  Trespass— For  Taking  Coal— The  Proper  Remedy,  ^For  mining 
and  taking  away  coal  from  the  lands  of  another,  without  right,  the  law 
furnishes  an  adequate  remedy  in  the  action  of  trespass. 

2.  Injunction— 3b  Restrain  the  Wrongful  Taking  of  Coal.^A  bill 
will  not  lie  to  restrain  the  mining  and  removing  of  coal  from  the  com- 
plainant's premises  when  there  is  no  averment  of  iiTeparable  injury 
and  insolvency  of  the  defendant. 

Bill  for  an  Injanetlon.— Trial  in  the  Circuit  Courtof  La  Salle  County; 
the  Hon.  Charles  Blanchard,  Judge,  presiding.  Hearing  and  decree 
dismissing  the  bill  rendered;  error  by  complainant.  Heard  in  this 
court  at  the  December  term,  1898.  Affirmed.  Opinion  filed  April  11, 
1899. 

Fowler  Bros.,  attorneys  for  plaintiffs  in  error,  contended 
that  the  bill  sought  to  prevent  the  committing  of  waste. 
The  matters  alleged  constitute  waste.  Waste  is  what  tends 
to  the  destruction  of  the  inheritance.  Wilds  v.  Layton, 
12  Am.  Dec.  91;  Duvall  v.  Waters,  18  Am.  Dec.  350. 

The  owner  of  land  has  a  right  to  an  injunction  to  stay 
waste  being  committed  upon  it.  Nelson  v.  Pinegar,  30  111. 
481;  High  on  Injunction,  page  508. 

An  action  of  trespass  could  not  have  been  maintained  in 
this  case.  The  defendant  was  in  possession.  To  maintain 
trespass  the  party  must  be  in  the  exclusive  possession.  Dicey 
on  Parties,  Sec.  337,  p.  361. 

H.  M.  Kelly,  attorney  for  defendant  in  error. 
An  injunction  will  not  lie  to  prevent  a  trespass  on  land 
where  the  trespasser  is  not  insolvent,  since  the  remedy  at 
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law  is  adequate.  Com.  of  Highway  v.  Green,  156  III.  504; 
Thornton  v.  Roll,  1 18  111.  350;  Poyer  v.  Village  of  Desplaines, 
123  111.  Ill;  Chicago  Public  Stock  Ex.  v.  McClaughry,  148 
111.  372;  Owen  v.  Crossett,  105  IlL  354. 

Mb.  Justice  Crabtrbe  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  equity  for  an  injunction  and  an  account- 
ing as  to  certain  coal  mined  by  defendant  in  error  in  lands 
of  plaintiffs  in  error.  A  temporary  injunction  was  granted, 
which  was  subsequently  modified  so  as  to  allow  defendant 
in  error  to  continue  mining  such  coal  to  the  extent  of  some 
twelve  loads.  Answer  was  filed  by  defendant  in  error  and 
the  cause  referred  to  the  master  to  take  and  report  proofs 
with  his  findings  thereon.  The  cause  was  finally  heard  on 
exceptions  to  the  master's  report,  and  a  decree  entered  dis- 
missing the  bill  for  want  of  equity. 

The  complainants  below  prosecute  this  writ  of  error. 

It  appears  from  the  evidence  that  plaintiffs  in  error  were 
brother  and  sister,  respectively,  of  John  B.  Rice,  late  of  La 
Salle  county,  deceased,  and  two  of  his  heirs  at  law.  That 
said  John  B.  Rice,  in  his  lifetime,  was  the  owner  of  twenty 
acres  of  land,  upon  which  were  some  coal  beds,  and  that 
upon  his  death  said  land  descended  to  Lucius  £.  Rice  and 
Fitz  H.  Rice,  his  brothers,  and  Esther  D.  Putnam,  his  sister, 
his  only  heirs  at  law. 

That  prior  to  the  death  of  said  John  B.  Rice,  defendant 
in  error  had  been  mining  coal  on  a  portion  of  said  twenty 
acres  of  land,  as  he  claims,  under  a  purchase  thereof  from 
the  then  owner,  said  John  B.  Rice.  The  defendant  in  error 
filed  a  claim  against  the  estate  of  said  John  B.  Rice,  deceased, 
in  the  Probate  Court  of  La  Salle  County,  upon  an  open 
account,  in  which  he  gave  said  John  B.  Rice  credit  for  the 
purchase  price  of  two  coal  beds  he  claimed  to  have  bought 
in  said  twenty-acre  tract.  There  was  a  trial  by  jury  in  the 
Probate  Court  on  said  claim,  and  a  balance  found  due  and 
allowed  defendant  in  error.  After  the  death  of  John  B. 
Rice,  Lucius  E.  Rice,  acting  for  himself  and  the  other  two 
heirs,  made  a  verbal  lease  to  defendant  in  error  of  that  por- 
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tion  of  said  twenty -acre  tract  used  for  agricultural  purposes, 
and  said  Lucius  £.  Bice  insists  that  it  was  a  part  of  the 
terms  of  such  lease  that  there  should  be  no  mining  of  coal 
on  the  premises.  This  is  disputed  by  defendant  in  error, 
who  contends  that  it  was  understood  at  the  time  of  the 
leasing,  that  he  should  have  the  right  to  mine  such  portion 
of  the  coal  beds  as  he  claimed  to  have  purchased  from  John 
B.  Rice,  which  he  swears  was  then  partially  uncovered  and 
the  lines  pointed  out  to  Lucius  E.  Eice.  There  is  some 
evidence  tending  to  corroborate  defendant  in  error  in  this 
contention. 

Claiming  that  defendant  in  error  had  no  right  to  mine 
coal  at  all  on  this  twenty-acre  tract,  and  in  any  event  that 
he  had  taken  out  more  than  he  was  entitled  to  under  his 
own  contention,  plaintiffs  in  error  filed  this  bill  to  restrain 
defendant  in  error  from  further  mining  and  removing  coal 
from  the  premises,  charging  the  commission  of  waste,  and 
averring  irreparable  injury,  and  the  insolvency  of  defend- 
ant in  error.  The  bill  waived  oath  to  the  answer  and  prayed 
for  injunction  and  an  accounting.  There  was  no  sufficient 
verification  of  the  bill  to  warrant  the  granting  of  an  injunc- 
tion, its  material  averments  being  only  sworn  to  on  infor- 
mation and  belief.  In  any  view  we  have  been  able  to  take 
of  this  case,  we  think  the  decree  dismissing  the  bill  for  want 
of  equity  was  clearly  right.  If  defendant  in  error  had  pur- 
chased the  right  to  mine  a  certain  portion  of  the  coal  land 
from  John  6.  Rice,  in  his  lifetime,  as  the  evidence  seems  to 
show  that  he  had,  then  he  should  not  be  enjoined  from  get- 
ting out  what  he  had  bought  and  paid  for,  the  proofs  not 
being  satisfactory  that  he  had  taken  out,  or  was  about  to 
take  out,  more  than  he  was  entitled  to  remove.  On  the  other 
hand,  if  the  contention  of  plaintiffs  in  error  is  to  prevail, 
that  is,  that  Looney  only  rented  that  portion  of  the  land  suit- 
able for  agricultural  purposes,  without  right  to  go  upon  the 
coal  beds  at  all,  to  mine  and  remove  coal  therefrom,  then  as 
to  such  mining  Looney  would  be  a  mere  trespasser,  for  which 
the  law  furnished  an  adequate  remedy,  there  being  no  proof 
whatever  to  sustain  the  allegation  of  insolvency.    On  the 
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contrary,  the  evidence  introduced  by  defendant  in  error 
showed  that  he  was  amply  able  to  respond  in  damages  for 
any  judgment  which  could  have  been  obtained  against  him 
on  account  of  the  matters  complained  of  in  this  suit.  But 
aside  from  the  question  of  jurisdiction,  we  are  of  the  opinion 
the  evidence  warranted  the  decree  upon  the  merits^  and  it 
must  be  affirmed. 


George  Funk  v.  Clara  E.  Funk. 

1.  Alimony — Pendente  Lite,— Where  a  defendant  in  a  suit  for  divorce 
files  a  crosfihbiU  charging  his  wife  with  serious  offenses  against  the 
marital  relation,  to  meet  and  defend  herself  againct  such  charges  she  is 
entitled  to  alimony  and  expense  money,  regardless  of  the  question  as  to 
the  sufficiency  of  her  own  biU. 

Bill  for  DiToroe. — Trial  in  the  Circuit  Ck>urt  of  La  Salle  County;  the 
Hon.  Charles  Blanch ARD,  Judge,  presiding.  Order  for  alimony  pen- 
dente lite.  Appeal  by  complainant  Heard  in  this  court  at  the  Decem- 
ber term,  1898.    Affirmed.    Opinion  filed  April  11, 1899. 

Henry  Mayo,  attorney  for  appellant. 

Sec.  15  of  Chap.  40,  R.  S.  111.,  provides  that  the  oonrt  in 
which  a  wife^  brings  suit  for  divorce  from  her  husband  may 
compel  him  to  pay  her  such  sum  of  money  as  may  enable 
her  to  maintain  or  defend  the  suit,  and  sAimony pendente  Ute. 

The  discretion  of  the  trial  court  in  allowing  alimony 
under  the  above  section  is  subject  to  review  upon  appeal. 
Foote  V.  Foote,  22  111.  425;  Stillman  v.  Stillman,  99  111.  196; 
Blake  v.  Blake,  80  111.  523. 

The  amount  of  the  allowance  is  ordinarily  determined  by 
considering  the  joint  income  of  the  husband  and  wife,  the 
husband's  income,  the  estate  of  the  wife  as  well  as  the  acts 
and  conditions  in  life  of  the  parties,  their  ability  to  care  for 
themselves,  whether  they  are  subject  to  the  support  and 
education  of  minor  children.  Harding  v.  Harding,  144  111. 
588;  Am.  &  Eng.  Enc.  of  Law,  2d  Ed.,  p.  111. 

Bishop,  in  treating  of  the  considerations  which  determine 


Second  District — December  Term,  1898.  541 

Funk  V.  Funk. 

the  amount  of  alimony,  says  (Sees.  455  and  456) :  "  Another 
important  thing  is  the  income  of  the  wife  arising  from  her 
separate  estate,  if  such  she  has,  and  the  method  of  compu- 
tation is  to  add  the  wife's  annual  income  to  her  husband's, 
consider  what,  under  all  the  circumstances, should  beallowed 
her  out  of  the  aggregate,  then  from  the  sum  so  determined 
deduct  her  separate  income,  and  the  remainder  will  be  the 
annual  allowance  to  be  given  her."  In  Sec.  460,  the  same 
author  says, "  the  ordinary  rule  of  temporary  alimony  is  to 
allow  the  wife  about  one-fifth  of  the  joint,  income,  deduct- 
ing, of  course,  the  income  of  the  wife's  separate  estate  in 
the  way  already  explained." 

This  rule  is  approved  in  the  Harding  case. 

One-fifth  of  the  joint  income  has  been  held  to  be  the 
usual  and  proper  allowance  to  the  wife  for  her  support  dur- 
ing the  pendency  of  the  suit,  to  be  varied,  however,  accord- 
ing to  the  circumstances  of  the  parties.  Am.  &  Eng.  Enc. 
of  Law,  2d  Ed.,  p.  112. 

In  some  cases  it  has  been  held  that  the  amount  should  be 
limited  to  the  wife's  actual  wants  until  the  result  of  the  suit 
in  her  favor  establishes  her  right  to  a  more  liberal  allow- 
ance. If  the  income  of  a  wife  be  sufficient  to  suitably  sup- 
port her,  there  will  ordinarily  exist  no  reason  for  making 
an  allowance  for  that  purpose.  Harding  v.  Harding,  144 
111.  588. 

Probable  cause  for  the  suit,  the  wife's  necessity  and  the 
husband's  ability,  are  the  controlling  considerations  in 
determining  whether  Vilimony pendente  lite  and  suit  money 
will  be  allowed.  Burgess  v.  Burgess,  25  111.  App.  525;  Jen- 
kins V.  Jenkins,  91  111.  167. 

The  conduct  of  the  parties  may  be  taken  into  considera- 
tion upon  the  question  of  alimony.  Stewartson  v.  Stewart- 
son,  15  111.  145. 

Threats  of  personal  violence,  abusive  language,  are  not 
sufficient  ground  fordivorce.     Vignos  v.  Vignos,  15  111.  186. 

One  act  of  cruelty  is  not  ground  for  divorce.  Fizette  v. 
Fizette,  146  111.  328. 

Haskins,  Panneck  &  Haskins,  attorneys  for  appellee. 
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The  power  given  by  the  statute  to  the  court  to  make  such 
order  concerning  the  custody  of  the  minor  children  of  the 
parties  during  the  pendency  of  the  suit,  as  may  be  expedi- 
ent and  for  the  benefit  of  the  children,  includes  power  to 
make  an  order  for  the  payment  of  a  sum  reasonably  suf- 
ficient for  their  support  ^n^/«n^  lite;  and  the  allowance  of 
such  a  sum  to  the  wife  for  the  support  of  her  child  is  in 
effect  an  adjudication  that  she  have  the  custody  and  care  of 
the  child  during  the  pendency  of  the  suit.  Foss  v.  Foss^  100 
111.  576. 

The  allowance  of  alimony  is  within  the  sound  discretion 
of  the  court,  and  so  the  allowance  for  the  support  of  an 
infant  child  is  a  matter  of  judicial  discretion.  Bergen  v. 
Bergen,  22  111.  187;  JoUitf  v.  Jolliff,  32  Id.  527. 

The  allowing  of  alimony  ^^i^2en^  lite  is  a  judicial,  not  an 
arbitrary  discretion,  and  is,  therefore,  a  subject  of  appeal, 
and  while  it  is  so,  it  should  be  only  upon  a  strong  and 
decided  difference  of  opinion,  where  an  Appellate  Court 
would  be  disposed  to  disturb  a  decree.  Foote  v.  Foote,  22 
111.  426. 

It  is  a  matter  of  discretion  with  the  court  to  be  exercised 
in  view  of  all  of  the  circumstances  of  the  case.  Jolliff  v. 
Jolliff,  32  111.  527. 

The  exercise  of  the  power  to  make  allowances  to  the  wife 
pending  a  bill  for  divorce,  for  the  support,  during  the  litiga- 
tion, of  herself  and  children  in  her  care  and  custody,  and 
for  the  payment  of  her  solicitor's  fees  and  other  expenses  of 
suit,  is  within  the  judicial  discretion  of  the  court  wherein 
such  bill  is  pending.  In  such  cases  this  court  will  not 
interfere,  unless  there  has  been  an  abuse  of  discretion. 
Wooley  V.  Wooley,  24  111.  App,  431. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

In  this  case  appellee  filed  her  bill  against  appellant  pray- 
ing a  divorce  on  the  ground  of  extreme  and  repeated 
cruelty.  Appellant  filed  his  answer  denying  the  charges 
of  the  bill. 

Appellee  then  filed  her  petition  asking  an  allowance  for 
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temporary  alimony  and  expense  money.  Appellant  an- 
swered the  petition  and  also  filed  a  cross-bill  for  divorce 
charging  appellee  with  adultery.  On  the  hearing  of  the 
petition  for  alimony  the  court  entered  a  decree  allowing 
appellee  $250  for  expense  money  in  carrying  on  the  suit  and 
for  solicitor's  fees,  and  the  further  sum  of  $50  per  month 
for  the  support  of  herself  and  three  minor  children  during 
the  pendency  of  the  suit.  From  this  order  allowing  alimony 
and  expense  money  appellant  prosecutes  this  appeal. 

The  petition  and  answer  thereto  show  that  appellee  is  the 
owner  of  the  greater  portion  of  the  farm  occupied  by  appel- 
lant, worth  some  $15,000. 

The  petition  avers  that  appellee,  on  account  of  the  cruelty 
of  appellant,  was  compelled  to  leave  the  farm,  since  which 
time  appellant  has  continued  to  reside  thereon,  using  and 
operating  the  same,  and  appropriating  the  proceeds  to  his 
own  use,  and  has  applied  nothing  whatever  to  the  support 
of  appellee  and  their  children;  that  during  the  year  1897  he 
raised  and  disposed  of  from  the  farm,  property  worth  not 
less  than  $1,500;  that  the  use  of  the  farm  belonging  to  ap- 
pellee and  now  occupied  by  apt^ellant  is  worth  at  least 
$1,000  per  year;  that  she  has  no  income,  and  is  destitute  of 
means  to  support  herself  and  family  and  to  carry  on  the 
suit.  The  answer  of  appellant  admits  appellee's  ownership 
of  the  farm;  denies  the  income  therefrom  is  worth  $1,500 
per  year,  but  does  not  state  how  much  it  is  worth. 

It  is  insisted  by  counsel  for  appellant  that  the  bill  only 
charges  one  act  of  personal  violence,  and  therefore  under 
the  law  of  this  State  does  not  show  probable  cause  for  filing 
the  same,  or  for  granting  a  divorce,  and  hence  alimony 
should  not  have  been  allowed.  But  aside  from  this  ques- 
tion it  must  be  remembered  that  appellant  has  filed  a  cross- 
bill against  her,  charging  her  with  a  most  serious  offense 
against  the  marital  relation,  and  to  meet  and  defend  against 
this  charge  she  is  entitled  to  alimony  and  expense  money, 
regardless  of  the  question  as  to  the  sufl9ciency  of  her  own 
bill,  concerning  which  we  are  not  now  called  upon  to 
express  any  opinion*    It  is  enough  that  this  litigation  is 
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pending  so  far  as  its  present  condition  is  concerned  to  war- 
rant the  court  in  awarding  her  expense  money  and  alimony 
pendente  lite.  The  wife  appears  to  have  no  available  income 
of  her  own,  appellant  having  the  use  of  her  property  as 
well  as  that  owned  by  himself.  Under  these  circumstances 
it  was  proper  that  some  allowance  should  be  made  to  her. 
Upon  an  examination  of  the  record  we  are  not  satisfied  the 
court  abused  its  discretion  in  making  the  order  appealed 
from,  and  it  will  therefore  be  affirmed. 


A.  J.  Fosdick  v.  D.  S.  Myers. 

1.  Estoppel— TV)  Set  up  Oambling  as  a  Defense  to  a  Promissory 
Note. — Tlie  purchaser  of  a  promissory  note,  before  maturity,  noti- 
fied the  maker  and  was  informed  that  the  note  was  ''all  right'*  and 
would  be  paid  by  -him,  but  that  he  wanted  a  little  more  time  in  which 
to  pay  it,  upon  which  the  purchaser  surrendered  the  note  and  took  a 
new  one  from  him  in  lieu  of  it,  upon  which  a  judgment  by  confession  was 
afterward  entered.  Upon  a  motion  to  open  this  judgment  on  the  ground 
that  the  original  note  was  given  to  cover  losses  sustained  in  gambling 
transactions  in  grain,  carried  on  through  the  payee  in  the  original  note, 
it  toas  held  that  the  maker  was  estopped  from  insisting  on  his  alleged 
defense  to  tlie  original  note  and  precluded  from  insisting  xm  a  right  to 
have  it  re-opened  and  further  litigated. 

Motion  to  Open  a  Judgment  Entered  by  Confession.— Heard  in  the 

Circuit  Court  of  Livingston  County;  the  Hon.  George  W.  PATToy, 
Judge,  presiding.  Motion  dismissed;  appeal.  Heard  in  this  court  at 
the  December  term,  1898.  Order  affirmed.  Opinion  filed  April  11, 
1899. 

Holly  &  Graves,  attorneys  for  apjiellant,  contended  that 
under  our  statute  a  gambling  note  is  void  even  if  assigned 
before  maturity.  Cora.  Bank  v.  Spaids,  8  111  App.  493; 
Chapin  v.  Dake,  57  111.  296;  Pearce  v.  Foote,  113  111.  228; 
R.  S.,  Oh.  38,  Sees.  254-5-6-8-9. 

A  contract  which  is  void  as  being  against  public  policy, 
can  not  be  made  valid  by  matter  of  estoppel.  Langan  & 
Noble  V.  Sankey,  55  la.  52;  Brightman  v.  Hicks^  108  Mass. 
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246;  2  Beach  on  Contracts,  1498-9;  Brown  v.  First  Nat. 
Bank,  37  N.  E.  Rep.  158;  Lynch  v.  Rosenthal,  42  N.  E.  Rep. 
1103;  International  B.  of  C.  v.  Vankirk,  39  111.  App.  23. 

Or  an  act  forbidden  by  law.  Shenk  v.  Phelps,  6  111.  App. 
619;  Durkee  v.  People,  63  111.  App.  396,  156  111.  354. 

A  contract  declared  void  by  a  statute  can  not  be  made 
good  by  ratification.  2  Beach,  Cont.,  Sec.  53-4;  Cummings 
V.  Powell,  8  Tex.  85. 

Estoppels  are  odious  in  the  eye  of  the  law,  and  parties 
depending  thereon  must  make  them  out  strictly.  Keith  v. 
Lynch,  19  111.  App.  574;  Althrop  v.  Beckwith,  14  111.  App.  628. 

N.  J.  PiLLSBURY  and  H.  E.  Torrance,  attorneys  for  appel- 
lee. 

Even  if  the  original  note  was  tainted  with  illegality,  tak- 
ing that  note  up  and  giving  a  new  one  to  an  innocent  pur- 
chaser, upon  a  request  for  further  time,  which  was  obtained, 
eliminated  from  the  new  note  the  illegality  attaching  to  the 
former  note.  Brooks  v.  Brady,  ^3  111.  App.  155;  Puter- 
baugh  V.  Farrell,  73  111.  213;  Mitchell  v.  Lyman,  77  111.  525. 

The  appellant  is  estopped  by  his  conduct  from  having 
relief  asked  for.  Am.  and  Eng.  Ency.  of  Law, Vol.  7,  p.  20, 
note,  and  authorities  cited;  Hefner  v.  Vandola'h,  62  111.  483; 
Hefner  v.  Dawson,  63  111.  403. 

Mr.  Justice  Cradtree  delivered  the  opinion  of  the  court. 

This  was  an  appeal  from  an  order  of  the  Circuit  Court 
refusing  a  motion  of  appellant  to  open  a  judgment  by  con- 
fession against  him  in  favor  of  appellee,  and  for  leave  to 
plead.  From  the  affidavits  filed  in  the  cause  it  appears 
on  November  19,  1895,  appellant  executed  to  one  H.  B. 
McGregor  a  certain  promissory  note,  to  settle  some  differ- 
ences between  them  arising  out  of  transactions  in  grain; 
that  before  said  note  was  due  McGregor  sold  and  assigned 
the  same  to  appellee,  who  thereupon  notified  appellant  that 
he  had  purchased  the  note,  and  was  informed  by  appellant 
that  the  note  was  all  right  and  would  be  paid  by  him,  but 
that  he  wanted  a  little  more  time  in  which  to  pay  it;  that 
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thereupon,  on  December  11,  1896,  appellant  executed  and 
delivered  to  appellee  the  note  in  controversy,  and  appellee 
gave  up  and  surrendered  to  appellant  the  note  the  latter  had 
previously  given  to  McGregor.  On  June  1, 1897,  judgment 
was  entered  upon  the  note  given  by  appellant  to  appellee,  by 
confession,  for  $128.29,  which  amount  included  the  sum  of 
$25  for  attorney's  fees.  Execution  was  issued  on  the  judg- 
ment, and  appellant  applied  to  one  of  the  judges  of  the 
Circuit  Court  of  Livingston  County  for  an  order  staying  the 
execution,  which  was  refused.  The  execution  was  levied 
upon  certain  property  of  appellant,  which  was  sold  by  the 
sheriff  to  satisfy  three  executions  the  latter  then  bad  in  his 
hands  against  appellant,  including  the  one  in  favor  oF  appel- 
lee, and  the  proceeds  of  the  sale  were  sufficient  to  satisfy  all 
three  of  such  executions,  except  about  five  or  six  dollars^ 
which  appellant  voluntarily  paid  to  the  sheriff,  and  there- 
upon all  three  of  said  executions  were  returned  satisfied  in 
full.  After  all  this  was  done  appellant  filed  his  motion  to 
vacate  the  judgment  and  for  leave  to  plead.  The  grounds 
of  the  motion  are,  that  the  original  note  was  given  to 
McGregor  to  cover  losses  appellant  had  sustained  in  bucket 
shop  deals  or  gambling  transactions  in  grain,  carried  on 
through  McGregor,  and  that  appellee  knew  when  he  pur- 
chased the  note  what  its  consideration  was  and  had  been 
told  thereof  by  appellent.  As  to  those  matters  there  is  a 
conflict  in  the  evidence.  Appellee  insists  he  bought  the 
note  in  good  faith,  and  that  he  did  not  know  it  grew  out  of 
any  gambling  transaction.  But  whatever  the  facts  or  the 
truth  may  be  as  to  the  consideration  of  the  original  note 
given  to  McGregor,  we  are  of  the  opinion  the  motion  in  the 
present  case  came  too  late  and  was  properly  denied.  Ap- 
pellant does  not  dispute  the  fact  that  after  appellee  pur- 
chased the  note  from  McGregor,  he  told  him  it  was  all 
right  and  that  he  would  pay  it  if  he  had  a  little  more  time. 
This  appellee  assented  to,  extended  the  time  and  took  a 
new  Tfote,  surrendered  the  old  one,  thereby  giving  up  any 
right  of  recourse  he  might  have  had  against  McGregor  as 
indorser,  and  being  placed  in  altogether  a  different  position 
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to  that  which  he  would  have  occupied  had  appellant  in- 
sisted on  a  defense  to  the  original  note.  It  seems  to  ns  the 
facts  of  this  case  are  such  that  appellant  ought  now  to  be 
estopped  from  insisting  on  his  alleged  defense  to  the  orig- 
inal note.  The  only  excuse  he  makes  for  telling  appellee 
the  old  note  was  all  right,  and  giving  the  new  note  to  take 
it  up,  is,  that  he  was  ignorant  of  the  law  which  gave  him 
the  right  to  interpose  the  defense  he  now  insists  upon. 
This  excuse  can  not  avail  hira.  Ignorance  of  the  law  ex- 
cuses no  man.  There  was  no  mistake  or  ignorance  of  the 
facts,  and  had  he  insisted  upon  his  defense  to  the  original 
note  appellee  would  not  have  been  misled  to  his  possible 
injury.  Again,  by  voluntarily  paying  the  amount  due  on 
the  judgment,  thereby  satisfying  the  same,  we  think  he 
should  now  be  precluded  from  insisting  on  a  right  to  have 
it  re-opened  and  further  litigated. 

Further,  the  affidavits  as  a  whole,  do  not  satisfy  us  that 
appellant  has  any  meritorious  defense,  even  to  the  original 
note,  and  under  the  authorities  this  is  absolutely  essential 
to  a  right  to  have  the  judgment  opened. 

We  think  the  action  of  the  court  in  refusing  the  motion 
was  right  and  the  order  will  be  affirmed. 


81    M7 

William  A.  Gray  v.  Eliot  Callender.  '^** "'' 

1.  AOBNT — Liability  for  Money  Lost  in  Transmisaion. — An  agent 
who  receives  money  from  the  maker  of  a  promissory  note  for  interest 
due  to  the  holder,  who  was  unknown  to  him  at  the  time,  but  upon  the 
assumption  that  his  principal  was  the  holder,  and,  under  the  direction 
of  the  maker,  remits  the  money  to  him,  is  not  liable  for  its  loss. 

2.  Propositions  op  Law — Harmless  Error  in  Refusing. — Where  a 
plaintiff  offers  a  proposition  of  law  which  is  erroneously  refused,  if  the 
proofs  show  that  he  was  not  entitled  to  recover,  the  failure  to  hold  the 
proposition  as  the  law  works  no  injury  to  him,  and  the  refusal  is  harm- 
less error. 

Assnmpsit,  for  money  had  and  received.  Trial  in  the  Circuit  Court 
of  Peoria  County;  the  Hon.  Thomas  M.  Shaw,  Judge,  presiding.    Find- 
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ing  and  judgment  for  defendant;  appeal  by  plaintiff.  Heard  in  this 
court  at  the  December  term,  1898.  Afi^med.  Opinion  filed  April  11, 
1899. 

Dan  R.  Sheen,  attorney  for  appellant,  contended  that 
appellee  received  the  money,  as  was  mutually  understood,  to 
be  credited  in  payment  of  interest  on  the  $20,000  indebted- 
ness evidenced  by  the  promissory  notes,  payable  to  Van 
Marter.  And  the  money  not  having  been  applied  for  the 
purpose  for  which  it  was  received,  and  there  being  no  priv- 
ity of  contract  between  any  one  except  between  appellant 
and  appellee,  appellee  is  liable.  ^  Parker  v.  Fuller,  39  111.  164; 
Drover's  Bank  v.  O'Hare,  119  111.  646;  Hall  v.  Carpen,  27  111. 
386,  and  29  111.512. 

Money  paid  by  one  party  to  another  through  a  mutual  mis- 
take of  facts  of  which  both  were  equally  bound  to  inquire, 
may  be  recovered  back.     Wolf  v.  Beaird,  123  111.  585. 

Stevens,  Horton  &  Abbott,  attorneys  for  appellee. 

An  agent  to  whom  money  has  by  mistake  been  voluntarily 
paid,  for  the  use  of  his  principal,  is  not  liable  to  the  person 
so  paying  it,  where,  before  notice  of  such  mistake,  he  has 
paid  it  over  to  his  principal.  In  such  event  the  person  pay- 
ing it  must  look  to  the  principal.  If  the  agent,  before  pay. 
ing  the  money,  is  notified  not  to  paj*^  it  over,  and  he  does  so 
in  violation  of  the  notice,  he  would  be  liable.  Mechem  on 
Agency,  Sec.  561. 

It  is  held  that  where  money  has  been  voluntarily  paid  to 
an  agent,  and  by  him  forwarded  to  his  principal,  without 
notice  from  the  payor,  he  can  not  be  held  liable  for  the 
amount,  no  matter  if  the  money  was  paid  by  mistake.  The 
party  paying  it  must  look  to  the  principal  for  its  recovery. 
Elliott  v.  Swartwout,  10  Peters,  153;  see  also  Bailey  v. 
Cornell  (Mich.),  33  N.  W.  Rep.  50;  Wallis,  Rec.,  v.  Shelly 
et  al.,  30  Fed.  Rep.  748;  Hearsey  v.  Pruyn,  7  Johns.  179; 
Law  et  al.  v.  Nunn,  3  Ga.  (Kelly's  Reps.)  90;  Cooley  v. 
Willard  et  al.,  34  111.  68;  Viskocil  v.  Doktor,  27  111.  App.  233. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 
On  November  21, 1894,  William  A.  Gray  paid  Eliot  Cal- 
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lender  $1,200.  Gray  claims  Callender  so  applied  the  money 
that  it  did  not  extinguish  certain  interest  as  it  should  have 
done,  which  interest  he  was  afterward,  by  judicial  proceed- 
ings, compelled  to  paj*^  another  party.  He  brought  this  suit 
in  assumpsit  against  Callender  to  recover  said  $1,200  and 
interest  thereon.  Defendant  pleaded  non-assumpsit.  A 
jury  was  waived,  proofs  were  heard,  the  trial  judge  gave 
judgment  against  plaintiff  and  the  latter  appeals. 

On  November  16,  1892,  Gray  bought  real  estate  in  Peoria 
of  James  G.  Van  Marter,  and  to  evidence  part  of  the  con- 
sideration gave  Van  Marter  his  five  notes  of  that  date  for 
$4,000  each,  payable  at  the  Dime  Savings  Bank,  Peoria, 
with  interest  at  six  per  cent  per  annum  payable  annually, 
and  secured  said  notes  by  a  mortgage  upon  the  property. 
Gray  testified  the  notes  were  payable  in  one,  two,  three, 
four  and  five  years  from  date,  but  the  record  evidence  seems 
to  show  they  were  payable  in  two,  three,  four,  five  and  six 
years.  Callender  acted  as  agent  for  Van  Marter  in  the 
transaction,  and  Van  Marter  left  the  notes,  mortgage  and 
insurance  policies  with  Callender.  In  November,  1893, 
Gray  paid  the  annual  interest  to  Callender  and  such  inter- 
est was  duly  indorsed  upon  the  notes.  Thereafter  at  Van 
Marter's  request  Callender  tried  to  sell  the  notes  or  borrow 
money  upon  them  for  Van  Marter,  but  was  unable  to  do  so. 
Van  Marter  then  came  to  Peoria  and  got  the  notes  from 
Callender,  leaving  the  mortgage  and  insurance  policies  in 
his  hands.  In  January,  1894,  Van  Marter  wrote  Callender 
from  New  York  that  he  had  arranged  to  put  up  the  notes 
as  collateral  and  Callender  need  not  look  further  to  dispose 
of  them.  Van  Marter  assigned  and  delivered  the  notes  to 
William  W.  Story,  of  Eome,  Italy,  as  collateral  security 
for  a  loan  of  $15,000,  and  executed  two  other  instruments 
to  said  William  W.  Story,  one  an  assignment  of  the  notes 
and  mortgages  to  secure  $15,000,  and  the  other  an  assign- 
ment of  the  mortgage  to  secure  $15,000  and  future  advances. 
The  first  assignment  was  recorded  in  Peoria  county  on 
January  26,  1894,  and  the  second  on  April  7,  1894. 

Callender  was  engaged  in  the  banking  and  real  estate 
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business^  and  in  November,  1894,  in  the  usual  coui^e  of 
business,  sent  two  notices  by  mail  to  Gray,  the  first  notify- 
ing him  there  was  $1,200  interest  due  on  his  loan,  and  the 
second  that  there  was  $4,000  of  the  principal,  and  $1,200 
interest  due  November  16,  1894.  After  receiving  these 
notices  Gray  went  to  Callender's  office  two  or  three  times. 
The  first  time  he  took  there  a  check  for  $5,200,  intending 
to  take  up  the  first  note  and  pay  the  interest  on  the  other 
notes.  The  notes  were  not  there  and  he  went  away.  He 
testifies  he  came  back  a  few  days  later  with  the  same  check 
and  again  took  it  away  with  him.  Callender  denies  this 
second  call  with  the  $5,200  check.  A  couple  of  days  later 
Gray  went  again  with  a  check  for  $1,200,  the  amount  of  the 
interest,  and  delivered  it  to  Callender,  and  took  a  receipt 
for  it.  Callender  took  out  $15,  which  Van  Marter  owed  for 
the  insurance,  and  pursuant  to  a  letter  from  Yan  Marter  as 
to  the  phace  to  which  it  should  be  sent,  remitted  $1,185  to 
a  bank  at  Tacoma,  Washington,  to  the  credit  of  Van  Marter, 
and  that  sum  was  received  and  so  credited  bv  said  bank. 
Van  Marter  at  that  time  lived  in  the  State  of  Washington. 
At  a  later  date,  William  W.  Story  assigned  said  notes  and 
mortgage  to  his  son,  Thomas  Waldo  Stor\%  and  the  latter 
filed  a  bill  to  foreclose  the  mortgage.  Gray  set  up  the 
payment  of  the  said  $1,200  to  Callender  in  defense,  but  the 
payment  was  not  allowed,  and  decree  went  against  Gray 
for  the  full  amount  due  upon  the  face  of  the  papers,  includ- 
ing said  $1,200,  and  Gray  paid  it  and  then  brought  this  suit 
against  Callender. 

The  material  question  is,  what  was  said  between  Gray 
and  Callender  at  their  two  or  three  interviews  in  Novem- 
ber, 1894.  Upon  that  they  disagree  in  part.  It  is  clear 
Callender  told  Gray  he  did  not  have  the  notes  and  told  him 
that  he  (Gray)  could  not  be  compelled  to  pay  further  inter- 
est on  the  $3,000  then  due,  as  he  had  been  ready  to  pay  it 
at  maturity.  A  consideration  of  Gray's  entire  testimony 
on  direct  and  cross-examination  and  in  rebutt;al  shows  that 
he  admits  that  before  he  paid  the  $1,200,  Callender  told 
him  Van  Marter  had  put  up  the  notes  as  collateral  and  that 
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he  did  not  know  with  whom  they  had  been  so  placed.  This 
is  also  proved  by  defendant  and  by  his  son  Joseph.  It  is 
established  by  each  witness  that  Callender  told  Gray  the 
notes  had  been,  by  Van  Marter,  put  up  with  some  eastern 
parties  as  collateral.  There  was  no  suppression  or  conceal- 
ment of  the  fact.  Gray  and  Callender  each  testified  he  was 
at  that  time  ignorant  of  the  assignments  then  upon  the 
records  of  Peoria  county.  It  is  clear  that  in  paying  the 
$1,200  Gray  intended  it  as  a  payment  of  the  annual  interest 
then  due,  and  t^at  Callender  so  understood  it.  The  real 
question  in  dispute  is  whether  Gray  left  it  to  Callender  to 
see  that  the  money  reached  its  proper  destination  and  was 
properly  credited,  or  whether  Gray  directed  Callender  to 
send  the  money  to  Van  Marter.  Gray  testified  that  the 
suggestion  that  he  pay  the  $1,200  to  Callender  came  from 
Callender,  and  that  he  simply  paid  it  as  interest  without  any 
further  directions.  Callender  and  his  son  testified  that  the 
proposal  to  pay  the  $1,200,  notwithstanding  the  notes  were 
not  there  and  were  held  by  unknown  parties,  came  from 
Gray,  and  that  Gray  directed  that  the  money  be  sent  to  Van 
Marter.  Defendant  testified  as  to  this  interview,  that  Gray 
came  in  with  a  check  for  $1,200  and  said  he  had  changed  his 
mind  about  paying  the  note  and  would  like  to  have  the  time 
extended,  and  for  Callender  to  write  Van  Marter  and  see  if 
he  could  not  get  the  time  of  the  pa^^ment  of  thia  note 
extended,  that  he  had  some  other  use  he  had  to  make  of  the 
money,  for  improvements  or  something  of  that  kind;  that 
Grav  said,  "  We  will  send  the  old  fellow  the  interest  and 
perhaps  that  will  make  him  give  us  more  time  on  the 
principal;''  that  he  did  not  demand  the  interest  of  Gra}^; 
that  it  was  by  Gray's  suggestion  it  was  paid,  and  it  was  in 
accordance  with  Gray's  instruction  that  he  sent  the  money 
to  Van  Marter.  Van  Marter  had  written  to  him  to  send  the 
interest  to  the  bank  at  Tacoma  for  Van  Marter's  credit,  and 
Callender  accordingly  sent  it  to  that  bank.  Joseph  E. 
Callender,  son  and  partner  of  the  defendant,  testified  he 
was  present  at  both  interviews  and  that  at  the  second  Gray 
asked  them  to  remit  the  $1,200  to  Van  Marter  and  see  if 
after  he  paid  the  interest  he  could  not  get  an  extension  of 
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the  $4,000  note  then  due.  The  receipt  Callender  gave  and 
Gra,y  accepted  for  the  $1,200,  corroborates  defendant,  for  it 
is  signed  *'  James  G.  Van  Marter,  by  Eliot  Callender."  If 
it  was  Gray's  understanding  that  Callender  was  to  see  the 
money  paid,  not  to  Van  Marter,  but  to  the  person  who 
held  the  notes  as  collateral,  he  would  not  have  been  likely 
to  accept  a  receipt  in  the  name  of  Van  Marter  without 
question.  If,  however,  he  directed  the  money  to  be  sent  to 
Van  Marter  the  receipt  was  in  harmony  with  that  direc- 
tion. We  have  therefore  the  testimony  of  two  witnesses 
that  Gray,  when  he  paid  the  $1,200  to  Callender,  directed 
Callender  to  send  the  money  to  Van  Marter,  corroborated 
by  the  fact  that  Callender  gave  and  Gray  accepted  a  receipt 
signed  in  the  name  of  Van  Marter ;  and  against  this  is  the 
evidence  of  Gray  alone,  that  he  did  not  so  direct.  We  can 
not  say  that  under  such  state  of  proof  the  trial  judge  (who 
had  the  advantage  over  us  of  seeing  the  witnesses  and  hear- 
ing them  testify)  erred  in  finding  that  Gray  directed  the 
$1,200  sent  to  Van  Marter.  If  Gray,  with  the  knowledge 
that  the  notes  were  held  by  some  unknown  party  in  the 
east,  directed  Callender  to  send  the  money  to  Van  Marter, 
then  Callender  obeyed  his  instructions  and  is  not  responsi- 
ble for  the  loss  which  resulted,  but  Gray  is  left  to  look  to 
Van  Marter  for  reimbursement.  We  think  it  not  material 
that  $15  of  the  money  was  applied  on  a  debt  Van  Marter 
owed  instead  of  being  remitted  to  Van  Marter. 

Plaintiff  oifered  three  propositions  of  law.  The  court 
marked  each  "  refused,"  and  also  stated  in  the  bill  of  excep- 
tions that  the  court  refused  to  so  hold  because  in  the  opinion 
of  the  trial  judge  the  propositions  were  not  applicable  to  the 
facts.  They  were  not  applicable  to  the  facts  as  established 
by  the  preponderance  of  the  evidence,  but  Ave  are  of  opinion 
that  at  least  two  of  them  were  applicable  to  the  case  which 
plaintiffs  evidence  tended  to  establish,  and  they  should 
therefore  have  been  marked  "  held ;"  but  as  upon  the  proofs 
plaintiff  was  not  entitled  to  recover,  the  failure  to  hold  said 
])ropositions  as  the  law,  worked  no  injury  to  plaintiflf  and 
ought  not  to  reverse  a  correct  conclusion.  The  judgment 
is  therefore  affirmed. 
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F.  W.  Beno^  for  the  use  of^  etc.^  t.  A.  C.  Woody att  and 

C.  F.  flenienway. 

1.  "Replryjjx— Liability  on  the  Bond, — ^Usdl  property  is  taken  under 
a  replevin  writ,  there  is  no  liability  on  the  bond. 

2.  Same— iVb  Liability  where  no  Eetui*n  of  the  Property  is  Awarded, 
— A  judgment  in  a  replevin  suit  which  does  not  award  a  return  of  the 
property  taken,  imposes  no  liability  upon  the  sureties  on  the  replevin 
bond. 

8.  Same— Trorer— TVTi^rt?  the  Officer  Fails  to  Find  the  Property, — 
Where  the  officer  fails  to  find  the  property  the  suit  in  replevin  is  neces- 
sarily at  an  end.  The  plain tifl!  has  his  election,  under  the  statute,  to 
proceed  in  trover,  and  the  practice  and  rules  pertaining  to  the  action  in 
replevin  are  no  longer  applicable. 

4.  Attorney  Fees — Wliere  Sureties  are  Not  Liable  for, — In  an 
action  upon  a  replevin  bond  where  the  writ  of  replevin  in  the  original 
suit  was  not  wrongfully  sued  out,  the  sureties  on  the  bond  are  not  liable 
for  the  attorney  fees  to  the  defendant  in  the  replevin  suit. 

Debt,  on  a  replevin  bond.  Trial  in  the  Circuit  Court  of  Roi;k  Island 
County;  the  Hon.  William  H.  Gest,  Judge,  presiding.  Verdict  and 
judgment  for  defendant  by  direction  of  the  court:  appeal  by  plaintiff. 
Heard  in  this  court  at  the  December  tei'm,  1898.  Affirmed.  Opinion 
filed  AprU  11,  1899. 

John  Looney,  attorney  for  appellant. 

Where  the  bond  is  conditioned  "  for  the  payment  of  all 
costs  and  damages  occasioned  by  the  wrongful  suing  out" 
of  the  writ,  attorney  fees  may  be  recovered.  Jtlarts  v.  Wen- 
dell, 26  111.  App.  274,  33  111.*^  App.  634. 

Wood  &  Peek,  attorneys  for  appellees. 

No  liability  (except  for  costs)  existed  at  common  law  for 
bringing  an  unsuccessful  suit  in  trover.  The  suit  in  which 
the  replevin  bond  was  given  became,  on  the  failure  of  the 
officer  to  find  the  property,  a  suit  in  trover;  the  replevin 
feature  had  entirely  terminated,  without  damaore  to  defend- 
ant,  consequently  there  is  no  liability  in  the  bond,  which 
became,  on  the  return  of  the  replevin  writ  "property  not 
found,"  fundus  officio. 

The  statute  permitting  plaintiff  to  declare  in  trover 
for  property  not  found  (Oh.  119,  Sec.   18,  R  S.)  does  not 
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abolish  the  distinction  between  replevin  and  trover,  nor  the 
practice  in  said  actions.  Nelson  v.  Bo  wen,  15  111.  App.  478; 
Yott  V.  People,  91  111.  12;  Udell  v.  Slocuin,  56  111.  App.  218. 

The  action  of  replevin  lies,  at  both  common  law  and 
under  the  statute,  for  the  recovery,  in  specie^  of  goods  or 
chattels  which  have  been  wron^fullv  taken  or  which  are 
wrongfully  detained.  Bacon's  Abridgment,  vide  Replevin, 
Vol.  8,  p.  525;  Revised  Statutes,  Ch.  119,  S.  &  C,  Vol.  3, 
p.  3373. 

The  action  of  trover  lies  to  recover  the  value  of  goods  or 
chattels  wrongfully  converted  by  the  defendant. 

These  two  actions-,  and  the  procedure  thereunder,  were 
at  common  law,  and  still  are,  entirely  dissimilar  in  their  ori- 
gin,  nature  and  scope;  e.  ^.,  the  plaintiff  in  a  replevin  suit, 
seeking  to  recover  property  in  specie^  was  alwaj's  required 
to  furnish  bond  conditioned  primarily  on  the  .return  of  the 
property,  if  return  thereon  should  be  awarded.  Bacon's 
Abridgment,  vide  Replevin,  Vol.  8,  p.  525;  Amer.  &  Eng. 
Ency.  of  Law,  Vol.  20,  p.  1040. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

A.  C.  Woodyatt  brought  an  action  of  replevin  against 
John  Gibson,  Frank  H.  Kelly  and  Isaax;  Parry  for  a  piano, 
and  gave  a  replevin  bond  to  T.  W.  Reno,  the  constable,  to 
whom  the  writ  was  delivered.  The  property  was  not  found. 
The  writ  was  read  to  Gibson  and  Kelly.  The  original  and 
an  alias  writ  were  returned  not  found  as  to  Parry.  The 
action  proceeded  in  trover  and  there  was  a  judgment  against 
Gibson  for  $200  damages,  and  discharging  Kelly.  Kelly 
brings  this  suit  upon  the  replevin  bond  to  recover  his 
attorney's  fees  in  defending  the  suit.  At  the  close  of  the 
evidence  for  plaintiff  the  court  instructed  the  jury  to  find 
for  defendants.  The  only  question  before  us  is  whether  in 
such  a  case  the  sureties  on  the  replevin  bond  are  liable  for 
attorney's  fees  of  a  defendant.  The  condition  of  the  bond 
in  suit  conformed  to  the  requirements  of  section  10  of  the 
replevin  act.  The  result  shows  the  writ  was  not  wrongfully 
sued  out,  but  that  Gibson  wrongfully  took  the  piano,  and 
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that  Woodyatt  was  entitled  to  its  possession  if  it  could  be 
found.  If  the  piano  had  been  found  the  judgment  would 
have  been  that  plaintiff  was  entitled  to  its  possession.  If 
therefore  the  property  had  been  found  the  judgment  must 
have  been  such  that  no  liability  upon  the  bond  would  have 
remained.  There  could  have  been  no  judgment  for  the 
return  of  the  property.  But  no  property  was  found,  and 
till  the  actual  taking  of  the  projierty  under  the  writ  there 
could  be  no  liability  on  the  bond.  (Wells  on  Replevin,  Sec. 
425;  Kickerson  v.  Chatterton,  7  Cal.  568.)  A  judgment  in 
a  replevin  suit  which  does  not  award  a  return  does  not  im- 
pose any  liability  upon  the  sureties  on  the  replevin  bond. 
(Cobbey  on  Replevin,  Sec.  1311.)  When  the  officer  failed  to 
jfind  the  property  the  suit  in  replevin  was  necessarily  at  an 
end.  Our  statute  allowed  plaintiff,  at  his  election,  to  pro- 
ceed in  trover.  This  was  practically  a  change  in  the  form 
of  the  action.  (Udell  v.  Slocum,  56  111.  App.  216.)  There- 
after the  practice  and  rules  pertaining  to  an  action  in 
replevin  were  no  longer  applicable.  As  said  in  the  Udell 
case,  supra,  an  affidavit  in  replevin  was  no  longer  necessary 
after  the  change  to  trover.  Suppose  after  this  case  had 
been  turned  into  an  action  of  trover,  defendants  had  shown 
the  security  upon  the  replevin  bond  was  insufficient,  or  that 
the  terms  of  the  bond  did  not  comply  with  the  statute; 
would  defendants  have  had  the  right  to  compel  the  plaint- 
iff to  give  another  bond  ?  It  seems  plain  to  us  they  would 
not,  because  it  was  no  longer  a  replevin  suit,  and  no  bond  is 
required  in  an  action  of  trover.  We  are  of  opinion  it  was 
not  the  intent  of  the  statute  that  the  replevin  bond  should 
secure  costs  and  attorney's  fees  in  the  action  of  trover  fol- 
lowing a  failure  to  obtain  any  of  the  property  on  the  writ. 
It  mav  be  the  bond  would  secure  the  constable  for  his  leffal 
fees  in  attempting  to  find  the  property,  but  that  question  is 
not  involved  here.  The  legal  services  for  which  this  suit  is 
brought  were  all  rendered  after  the  suit  had  ceased  to  be 
an  action  of  replevin  by  the  return  that  the  property  was 
not  found.  The  court  below  correctlv  held  that  the  evi- 
dence  did  not  show  a  liabilit\''  upon  the  bond. 
The  judgment  will  be  affirmed. 
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1.  Evidence— rending  to  Show  the  Character  of  Warehouses. —In 
an  action  of  replevin  for  the  recovery  of  grain  stored  in  an  elevator, 
evidence  that  the  proprietor  was  in  the  habit  of  receiving  grain  daring 
the  previous  year,  in  store,  for  a'  compensation,  and  that  a  notice  was 
posted  in  the  warehouse  to  the  effect  that  storage  would  be  charged  on 
all  grain  in  store  after  November  Ist,  U  competent  as  tending  to  bring 
the  elevator  within  the  definition  of  a  public  warehouse. 

2.  Replevin — For  Grain  Stored  in  an  Elevator.— Where  grain  is 
received  and  stored  in  an  elevator  under  an  agreement  that  it  should  be 
stored  free  of  charge  until  November  1,  1897,  and  storage  should  be 
charged  after  that  time,  the  grain  to  remain  subject  to  the  control  or 
order  of  the  owner,  such  owner  does  not  lose  his  title  to  the  grain  and 
is  entitled  to  recover  it  in  an  action  of  replevin. 

Repleylu,  for  grain  stored  in  an  elevator.  Trial  in  the  Circuit  Court 
of  La  Salle  County;  the  Hon.  £[abvet  M.  Trimble,  Judge,  presiding. 
Verdict  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  December  term,  1898.  Affirmed.  Opinion  filed  April  11, 
1899. 

WiDMEn  &  WiDMER,  attomevs  for  appellant,  Henrt 
Mayo,  and  Butters,  Carr  &  Glbim,  of  counsel,  contended 
that,  by  the  common  law,  where  there  is  no  obligation 
to  restore  the  specific  property  delivered,  and  the  receiver 
is  at  liberty  to  return  another  thing  of  equal  value,  or  the 
money  value,  he  becomes  a  debtor  to  make  the  return, 
and  the  title  to  the  property  is  changed,  it  is  a  sale  of  that 
property.  Lonergan  v.  Stewart,  55  111.  44;  Richardson  v. 
Olmstead,  74  111.  213;  Chickering  v.  Bastress,  130  111.  206; 
Wetherell  v.  O'Brien,  140  111.  146;  Grier  v.  Stout,  2  111. 
App.  602;  MostoUer  v.  Dubois,  33  111.  App.  644. 

And,  by  the  common  law,  where  one  party  by  means  of 
contract,  but  without  notice  to  the  world,  retains  the  real 
ownership  of  chattels  to  himself,  but  causes  the  ostensible 
ownership  to  be  in  another,  the  law  will  postpone  the  rights 
of  the  former  to  those  of  innocent  purchasers,  and  execu- 
tioA  creditors  of  the  latter.  Van  Duzor  v.  Allen,  90  111. 
499;  Williams  v.  Fletcher,  129  111.  356;  Hadfield  v.  Berry, 
28  111.  App.  376. 
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Where  the  apparent  owner  of  personal  property  has  the 
indicia  of  ownership,  and  may  sell  and  pass  a  good  title  to 
an  innocent  purchaser,  a  bona  fide  creditor  may  seize  the 
property  on  execution  and  pass  title,  not  only  against  the 
apparent,  but  also  the  real  owner.  Van  Duzor  v.  Allen,  90 
111.  499;  Chickering  v.  Bastress,  130  111.  206. 

Chas.  S.  Ccllen,  attorney  for  appellee. 

Trover  will  lie  for  the  conversion  of  grain  which,  with 
the  consent  of  the  owner,  has  been  mixed  with  other  grain 
of  like  character  so  as  to  have  lost  its  identity.  Each 
depositor  is  a  tenant  in  common  with  the  others  in  the 
whole  quantity  so  mixed.  German  National  Bank  v. 
Meadowcroft,  95  111.  124;  National  Bank  of  Pontiac  v. 
Langan,  28  111.  App.  401;  Haddix  v.  Einstman,  14  111.  App. 
443;  Riebling  v.  Tracy,  17  111.  App.  158;  Broadwell  v. 
Howard,  77  111.  305;  Howe  v.  Munson,  65  111.  App.  674; 
Ardinger  v.  Wright,  38  111.  App.  98. 

A  contract  to  receive  grain  in  store  for  a  compensation 
to  accrue  in  the  future  will  constitute  the  warehouseman  a 
public  warehouseman  as  to  that  particular  grain  within  the 
meaning  of  the  constitution  of  this  State.  National  Bank 
of  Pontiac  v.  Langan,  28  HI.  App.  401;  Howe  v.  Munson, 
65  111.  App.  674. 

Independent  of  the  constitution  and  statutes,  under  the 
contract,  the  warehouseman  acquired  no  title  to  the  grain 
it  was  a  bailment  and  not  a  sale.     Howe  v.  Munson,  65  III 
App.   674;    Dole   v.  Olmstead,  36   111.    150;    Ardinger   v 
Wright,  §8  111.   App.  98;  German  Nat.  Bank  v.  Meadow 
croft,  95  111.  124;  Cool  et  al.  v.  Phillips  et  al.,  66  111.  216 
Rice  V.  Nixon,  97  Ind.  97;  Battenberg  v.  Nixon,  97  Id.  106; 
Sexton  v.  Graham,  53  la.   181;  Ledyard  v.  Hibbard  et  al., 
48  Mich.  421;  Schindler  et  al.  v.  Westover,  99  Ind.  395. 

If  a  bailee  of  goods  for  a  particular  purpose  transfers 
them  to  another  in  contravention  of  that  purpose,  the  gen- 
eral owner  may  maintain  trover  against  that  person,  even 
though  he  be  a  honafide  vendee.  Burton  v.  Curyea,  40  III 
320;  Fawcett  v.  Osborn,  32  111.  425;  Howe  v.  Munson,  65 
111.  App.  674;  Cool  et  al.  v.  Phillips  et  al.,  66  111.  216. 
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Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin  by  appellee  against  appel- 
lant to  recover  the  possession  of  4,955  bushels  of  com  and 
211  bushels  of  oats  which  had  been  stored  by  appell^  in 
the*  elevator  of  Robert  T.  Harrington  at  Marseilles,  Illinois, 
and  which  had  been  levied  upon  and  seized  by  appellant  as 
sheriff,  under  an  execution  against  Harrington. 

The  declaration  contained  counts  in  the  cepU  and  detin^ty 
and  the  grain  not  having  been  found,  there  was  a  count  in 
trover.  Appellant  pleaded  nan  cepit,  non  detinet^  not  guilty, 
and  property  in  Robert  T.  Harrington,  and  also  a  special 
plea  justifying  the  taking  and  detention  by  virtue  of  an 
execution  against  Robert  T.  Harrington  in  favor  of  the  First 
National.  Bank  of  Marseilles,  HI.,  and  alleging  the  property 
of  the  grain  to  be  in  Harrington  and  not  in  plaintiff.  Issues 
were  joined  on  these  pleas  and  a  traverse  of  the  special  plea. 
The  cause  was  tried  by  a  jury  who  returned  a  verdict  find- 
ing appellant  guilty  and  assessing  appellee's  damages  at 
$1,241.06.  Motions  for  new  trial  and  in  arrest  of  judgment 
were  interposed,  but  overruled  by  th^  court  and  judgment 
entered  on  the  verdict.    Appellant  prosecutes  this  appeal. 

It  appears  from  the  evidence  that  Harrington  was  a  grain 
dealer  at  Marseilles,  buying,  shipping  and  selling  grain  on 
his  own  account.  That  he  operated  two  elevators,  one 
known  as  the  Harrington  or  Railroad  Elevator,  and  the 
other  as  the  Schroeder  Elevator.  Appellee,  being  the  owner 
of  about  3,000  bushels  of  oats  and  6,000  bushels  of  corn, 
hauled  it  to,  and  stored  the  same  in  the  elevators  operated 
by  Harrington,  under  an  agreement,  as  appellee  claims, 
that  it  was  to  remain  his  grain,  subject  to  his  own  order, 
until  such  time  as  he  saw  fit  to  sell  the  same;  but  subject, 
however,  to  a  charge  of  one  quarter  of  a  cent  per  bushel 
per  month,  after  the  first  day  of  November,  if  left  until 
that  time.  The  grain  was  delivered  from  time  to  time, 
commencing  in  June  and  ending  September  29,  1897.  In 
July  2,700  bushels  of  the  oats  were  sold  to  Harrington,  but 
there  is  no  evidence  he  purchased  any  other  portion  of  the 
grain,  nor  does  he  claim  to  have  done  so.    The  execution 
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upon  which  appellant  seized  the  grain^  came  into  his  hands 
on  October  1,  1897,  and  was  levied  the  next  day.  The 
property  was  sold  and  the  proceeds  applied  in  satisfaction 
of  the  execution  and  other  executions  which  appellant  had 
received  against  Harrington  October  1  and  2,  1897.  De- 
mand was  made  by  appellee  on  October  11,  1897,  and,  on 
refusal  to  deliver  up  the  property,  this  suit  was  brought. 

It  is  contended  by  appellant  that  Harrington  was  not 
doing  business  as  a  public  warehouseman,  and  that  the  grain 
in  controversy  was  not  held  by  him  in  store  for  a  compen- 
sation, and  that  therefore  the  elevators  were  not  public 
warehouses.  Appellee  offered  to  prove  by  a  witness  who 
had  been  in  the  employment  of  Harrington  for  seven  years 
last  prior  to  the  levy  of  the  execution,  and  who  was 
familiar  with  Harrington's  manner  of  receiving  grain  at 
his  elevators,  that  he  was  in  the  habit  of  receiving  grain 
during  1897  in  store  for  a  compensation,  and  that  a  notice 
was  posted  in  the  warehouses  to  the  effect  that  storage 
would  be  charged  on  all  grain  in  store  after  November  Ist. 
The  court,  as  we  think,  erroneously  excluded  this  evidence, 
which,  if  true,  would  have  brought  Harrington's  elevators 
within  the  definition  of  a  public  warehouse  as  recognized 
in  all  the  cases  on  that  subject.  This  evidence  being  kept 
out  on  the  objection  of  appellant  it  seems  hardly  fair  for 
him  to  complain  now  that  the  evidence  does  not  show  that 
Harrington  received  grain  in  store  for  a  compensation. 
But  whatever  may  have  been  the  fact  in  other  cases  a  clear 
preponderance  of  the  evidence  shows  that  the  grain  in  con- 
troversy was  received  by  Harrington  under  an  agreement 
with  appellee  that  it  should  be  stored  free  of  charge  until 
November  1,  1897,  and  storage  should  be  charged  after 
that  time,  the  grain  to  remain  subject  to  the  controf  or 
order  of  appellee;  that  there  was  no  sale  nor  agreement 
to  sell.  True,  there  was  probably  the  expectation  by  both 
parties  that  Harrington  would  eventually  purchase  the 
grain,  but  the  transaction,  as  proven,  did  not  amount  to  a 
contract  of  sale.  Nothing  appears  to  have  been  said  as  to 
whether  the  grain  should  be  kept  separate,  or  mixed  with 
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Other  grain  of  like  character,  and  no  doubt  appellee  knew 
when  he  delivered  it  that  it  was  being  mixed  with  other 
grain,  but  we  are  not  inclined  to  hold  that  he  thereby  lost 
the  title  to  his  individual  share  of  the  mass  of  grain  thus 
commino;led.  The  facts  in  this  case  are  not  materiallv  dif- 
ferent  to  those  in  Ilowe  v.  Munson,  65  111.  A  pp.  674,  except 
that  in  the  case  cited  there  was  more  proof  that  grain  was 
received  in  store  for  a  compensation  than  there  is  in  the 
case  at  bar.  We  held  in  that  case,  under  the  evidence, 
appellee  might  retain  his  title  to  the  grain  in  question  even 
at  common  law.  And  in  this  case  whether  Harrington  was 
the  keeper  of  a  public  warehouse  or  not,  we  think  ujwn  the 
facts  appellee  did  not  lose  his  title  to  the  grain  and  was 
entitled  to  recover.  It  can  make  no  difference  that  no 
compensation  had  in  fact  accrued.  Appellant  seized  the 
grain  before  the  time  arrived  when,  under  the  agreement, 
storage  was  to  be  charged.  Up  to  that  time  the  only  com- 
pensation Harrington  received  was  the  probability  that  he 
would  have  an  opportunity  to  purchase  and  handle  the 
grain.  There  was  nothing  to  mislead  the  creditors  of  Har- 
rington, and  there  is  no  just  reason  why  the  grain  of  appel- 
lee should  be  taken  to  pay  Harrington's  debts.  We  are  of 
the  opinion  the  judgment  is  right  and  it  must  be  affirmed. 
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Supreme  Tent  of  the  Knights  of  the  Maccabees  t.  Addle 

Hammer^. 

1.  Beneficiary  Associations— Bene/lciarica  B(mnd  by  the  Member* 9 
Contract, — Where  a  member  of  a  mutual  benefit  association  coutracts 
in  jdining  it  that  he  and  his  beneficiary  shaU  be  bound  by  the  by-laws 
of  the  order  subsequently  enacted,  and  will  conform  to  all  such  by-laws, 
and  that  the  same  shall  enter  into  and  be  a  part  of  his  contract,  such 
contract  is  wholly  within  the  control  of  the  member,  and  his  beneficiary 
is  subject  to  every  stipulation  of  the  same. 

2.  Same— Contracts  Subject  to  Future  Legislation  of  the  Order, — 
A  contract  whereby  a  member  of  a  beneficiary  association  agi-eestobe 
subject  to  the  future  general  legislation  of  his  order,  is  valid,  and  not 
contrary  to  public  policy,  and  the  member  and  his  beneficiary  are  bound 
by  subsequent  enactments  and  new  laws,  provided  they  are  reasonable. 
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8.*  Sahb — What  is  a  ReaaonaiAe  By-law^ — A  beneficiary  association,  a 
company  injuring  lives,  may  make  such  restrictions  upon  its  liability  to 
avoid  extra  hazards  as  experience  shows  to  be  necessary;  so  a  by-law 
restricting  or^ entirely  excluding  liability  for  death  by  self-destruction, 
is  reasonable. 

4.  Tenpbr— W/ierc  the  Money  is  Not  Brought  into  Court. — Where  a 
tender  is  not  brought  into  court,  a  plea  of  tender  authorizes  a  judgment 
for  the  plain  tifiF  for  the  amount  of  the  tender. 

Assam psit,  on  a  benefit  of  a  fraternal  association.  Trial  in  the  Cir- 
cuit Court  of  Kane  County;  the  Hon.  Georqb  W.  Brown,  Judge,  pre- 
siding. Finding  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  December  term,  1898.  Reversed  and  remanded 
with  directions.    Opinion  filed  April  11,  1899. 

H.  H.  C.  Miller,  attorney  for  appellant;  D.  D.  Aitkin, 
of  counsel. 

The  contract  between  a  member  of  a  fraternal  benefit 
society  and  such  society  is,  in  several  important  respects, 
different  in  its  nature  from  an  ordinary  life  insurance 
policy. 

First.  A  member  of  such  a  society  has  no  property 
rights  in  the  benefit  promised  to  be  paid.  He  has  simply 
the  power  to  designate  a  beneficiary.  Masonic  Ben.  Ass'n 
V.  Bunch,  109  Mo.  560,  19  S.  W.  Rep.  25;  Keener  v. 
Grand  Lodge,  38  Mo.  App.  543;  Lysaght  v.  Stone  Masons, 
etc.,  55  Mo.  App.  538. 

Second.  The  beneficiary  has  no  vested  interest  in  the 
benefit  certificate  issued  by  such  a  society.  Bacon  on 
Benefit  Societies  (2d  Ed.),  Sec.  366;  Niblack  on  Benefit 
Societies  (2d  Ed.),  Sec.  212;  Bagley  v.  Grand  Lodge  A.  O. 
U.  W.,  131  III.  498;  Delaney  v.  Delaney,  175  111.  187. 

Third.  An  ordinary  life  policy  contains  the  whole  con- 
tract of  insurance,  but  the  certificate  of  membership  in  a 
mutual  benefit  society  is  only  a  part  of  the  written  evi- 
dence of  the  contract.  In  such  a  society  the  charter,  the 
constitution  and  the  laws  in  force  at  the  time  of  the  admis- 
sion of  the  member,  as  well  as  the  laws  thereafter  enacted, 
are  the  terms  of  and  executory  contract  to  Avhich  he  assents 
when  he  enters  the  order,  and  are,  therefore,  a  part  of  the 
contract  of  membership,   evidenced  by  the  certificate  of 
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membership,  whether  they  are  referred  to  in  such  certificate 
or  not.  Niblack  on  Benefit  Societies,  272;  Hutchin- 
son V.  Supreme  Tent  of  the  Maccabees,  22  N.  Y.  Supp.  801; 
Lorscher  v.  Supreme  Lodge,  72  Mich.  316,  40  N.  W.  Rep. 
545;  Koyal  Templars  v.  Curd,  111  111.  284-286;  Railway 
Conductors'  B.  Ass'n  v.  Eobinson,  147  111.  138. 

Whatever  rights  plaintiff  has,  depend  upon  the  contract 
between  her  husband,  Albert  A.  Hammers,  and  the  defend- 
ant order.     Delaney  v.  Delaney,  175  111.  195. 

It  follows  as  a  necessary  corollary  from  the  doctrine  that 
the  contract  is  between  the  order  and  the  member  and  not 
between  the  member  and  the  beneficiary,  that  the  order 
and  the  member  can  modify  or  change  their  contract  in  any 
way  satisfactory  to  themselves.  Delaney  v.  Delaney,  175 
111.  196;  State  of  Missouri  ex  rel.  Joseph  Schrempp  ,v.  Grand 
Lodge  of  Missouri,  A.  O.  U.  W.,  70  Mo.  App.  456;  Supreme 
Lodge  Knights  of  Pythias  v.  Knight,  117  Ind.  489,  20  N.  E. 
Rep.  479;  Stohr  v.  .San  Francisco,  etc.,  Soc,  82  Cal.  557,  22 
Pac.  Rep.  1125;  Carnes  v.  Iowa  Traveling  Men's  Ass'n,  76 
N.  W.  Rep.  683;  Loeffler  v.  Modern  Woodmen  (Wis.),  75 
K  W.  Rep.  1012;  Domes  v.  Knights  of  Pythias  (Miss.),  23 
So.  Rep.  191. 

This  right  to  change  the  contract  certainly  exists  where, 
as  in  this  case,  the  application  for  membership  and  the  bene- 
fit certificate  reserve  the  right.  State  of  Missouri  ex  rel.  v. 
Grand  Lodge  A.  O.  U.  W.,  70  Mo.  App.  456;  Hughes  v. 
Wisconsin  Odd  Fellows'  Mutual  Life  Insurance  Co.,  73  N. 
W.  Rep.  1015;  Supreme  Commander,  etc.,  v.  Ainsworth,  71 
Ala.  449;  Borgards  v.  Firemen's  Mutual  Ins.  Co.,  79  Mich. 
440;  Bacon  on  Mutual  Benefit  Societies  (2d  Ed.),  Sees.  18^ 
1 88;  Niblack  on  Mutual  Ben.  Societies  (2d  Ed.),  Sees.  24r-28; 
American  &  English  Encyclopedia  of  Law,  2d  Ed..  Vol.  3, 
pages  1084-5-6. 

In  mutual  benefit  societies  where,  as  in  this  case,  the 
law  making,  or  supreme  body,  is  made  up  of  representatives 
from  subordinate  bodies,  the  membership  of  such  subordi- 
nate bodies  being  represented  by  delegates  elected  by  the 
members,  each  member  assents  to,  and  is  bound   by  the 
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laws  enacted  by  such  supreme  body.     Peet  v.  Knights   of 
Maccabees  of  the  World,  83   Mich.'  92,  47  N.  W.  Eep.  119. 

The  member  is  bound  to  take  notice  of  the  reserved  right 
to  amend,  and  when  such  amendment  is  made  in  accordance 
with  the  laws  of  the  order,  he  and  his  beneficiary  are  bound 
thereby.  Supreme  Lodge  Knights  of  Pythias  v.  Knight, 
117  Ind.  489, 20  N.  E.  Rep.  479;  Stohr  v.  San  Francisco,  etc., 
Soc.,  82  Cal.  557,  22  Pac.  Rep.  1125;  State  ex  rel.  v.  Grand 
Lodge  A.  O.  U.  W.,  70  Mo.  App.  456. 

The  right  of  a  mutual  benefit  society  to  amend  its  laws  so  as 
to  provide  for  forfeiture  of  all  benefits  in  case  of  suicide  has 
been  upheld  by  the  courts.  Supreme  Commanddry,  etc.,  v. 
Ainsworth,  71  Ala.  436;  Supreme  Lodge  Knights  of  Pythias 
V.  LaMalta  (Tenn.),  31  S.  W.  Rep.  493;  Daughtry  v.  Supreme 
Lodge  Knights  of  Pythias,  48  La.  Ann.  1203,  20  So.  Rep. 
712. 

Other  cases  supporting  the  doctrine  contended  for  are : 
Hobbs  V.  la.  Ben.  Ass'n,  82  la.  107,  47  N.  W.  Rep.  983; 
Courtney  v.  Association  (la.),  53  N.  W.  Rep.  238;  West  v. 
Grand  Lodge  A.  O.  U.  W.  of  Texas,  14  Tex.  Civ.  App.  471, 
37  S.  W.  Rep.  966;  Gooch  v.  Association,  109  Mass.  558; 
Grosvenor  v.  Society,  118  Mass.  78;  Chamberlain  v.  Lincoln, 
129  Mass.  70;  Karcher  v.  Sup.  Lodge,  137  Mass.  368;  Hel- 
lenberg  v.  Independent  Order,  94  N.  Y.  580;  Sabin  v.  Phin- 
ney  (N.  Y.  App.),  31  K  E.  Rep.  1087;  Borgards  v.  Farmers, 
etc.,  Soc,  79  Mich.  440,  44  N.  W.  Rep.  856;  Pepe  v.  City, 
etc.,  Bldg.  Ass'n,  3  R.  (Ch.)  47;  Fugure  v.  Soc.  St.  Joseph, 
46  Vt.  362-369;  Poultney  v.  Bachman,  31  Hun,  49,  62  How. 
Pr.  466;  St.  Patrick,  etc.,  Soc.,  v.  Vey,  92  Pa.'St.  510;  EUerbe 
V.  Faust,  119  Mo.  653. 

It  seems  to  be  the  well  settled  law  in  this  country  that  it 
is  competent  for  an  insurance  company  to  exempt  itself 
from  all  liability  in  the  event  that  death  results  from  suicide, 
by  proper  stipulations  in  the  contract  of  insurance. 

One  of  the  leading  cases  on  this  subject  is  Bigelow  v. 
Berkshire  Life  Ins.  Co.,  93  U.  S.  284,  and  another  case,  in 
which  most  of  the  American  authorities  are  cited,  is  De 
Gogorza  v.  Knickerbocker  Life  Ins.  Co.,  65  N.  Y.  234. 
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The  amendment  extending  the  time  within  which,  if  the 
member  should  die  by  suicide,  all  of  his  rights  and  those  of 
his  beneficiary  should  be  void,  is  reasonable  and  well  calcu- 
lated to  carry  out  the  purposes  and  objects  of  the  society. 

This  is  a  private,  mutual  corporation,  and  the  members 
have  a  right  to  agree  among  themselves  whether  or  not  a 
particular  rule  is  reasonable,  if  the  same  is  not  opposed  to 
the  law  in  the  sense  of  being  immoral  or  criminal,  and  the 
courts  will  give  effect  to  it.  Thompson  on  Corporations, 
Vol.  1,  Sec.  1021. 

The  courts  will  not  set  aside  a  stipulation  embodied  in  the 
law  of  society,  unless  the  same  is  obviously  unjust  or  illegal. 
Thompson  on  Corporations,  Vol.  1,  Sec.  1047. 

In  construing  by-laws,  courts  will  interpret  them  reason- 
ably and  avoid,  if  possible,  calling  them  void.  Eacon  on 
Benefit  Societies,  Sec.  86. 

Ikwin  &  EoAN,  attorneys  for  appellee,  contended  that 
the  contract  of  insurance  between  a  mutual  benefit  associa- 
tion and  one  of  its  members  will  be  as  fully  protected  as  if 
made  with  a  stranger.  The  association  can  not,  without  the 
assent  of  such  member,  impose  any  new  conditions  affecting 
the  contract  to  his  injury.  It  can  not,  by  a  subsequent  by- 
law, forfeit  any  of  his  rights  under  the  contract.  N.  W. 
Benevolent  &  Mutual  Aid  Ass'n  of  111.  v.  Barbara  Wanner, 
24  111.  App.  357. 

In  the  case  of  Becker  v.  Berlin  Benevolent  Society,  144 
Pa.  St.  232,  also  cited  in  22  Atl.  Kep.  699,  the  argument 
that  the  plaintiff,  being  a  member  of  the  society,  is  bound 
by  the  by-laws,  does  not  meet  the  difficulty.  It  may  be  a 
good  by-law  as  to  future  cases,  but  at  the  time  it  was  passed 
the  plaintiff  was  something  more  than  a  member — he  was 
a  creditor  whose  rights  had  previously  attached,  and  those 
rights  can  not  be  swept  away  by  such  a  scheme  as  this  by- 
law. To  practically  the  same  effect  is  Hobbs  v.  Iowa  Mutual 
Benefit  Association,  82  Iowa,  107;  Wist  v.  Grand  Lodge,  etc., 
22  Ore.  271. 

The  provisions  of  the  charter  and  by-laws  is  a  part  of  the 
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contract  of  insurance  and  can  not  be  changed  at  the  will 
of  the  company  without  the  consent  of  the  insured.  Morri- 
son V.  Wisconsin  Odd  Fellows  Mut.  Life  Ins.  Co.,  59  Wis. 
162. 

Existing  by-laws  are,  in  the  cases  of  mutual  insurance, 
very  properly  regarded  as  entering  into  the  contract  and 
binding  its  members,  and  open,  therefore,  to  inquiry;  but  a 
contract  once  made  with  a  member  can  not  differ  in  its 
essence  from  one  made  with  any  one  else,  and  he  can  not, 
without  his  consent, be  brought  into  changed  responsibilities 
which  import  new  terms  into  the  agreement  itself.  What- 
ever force  new  by-laws  may  possible  have  in  regard  to  other 
matters,  they  can  not  be  allowed  to  destroy  express  contract. 
To  the  same  effect  see  May  on  Insurance,  Sec.  552;  Insur- 
ance V.  Connor,  17  Pa.  St.  136;  Great  Falls  Mutual  Ins.  Co. 
V.  Harvey,  45  N.  H.  292;  New  Eng.  Ins.  Co.  v.  Butler,  34 
Me.  451;  Revere  v.  Boston  Copper  Co.,  15  Pick.  363;  Amer- 
ican Bank  v.  Baker,  4  Mete.  176;  Angell  &  Ames  on  Cor- 
porations, pp.  339-345. 

Mr.  Prksidino  Justick  Dibell  delivered  the  opinion  of 
the  court. 

This  is  a  suit  upon  a  beneficiary  certificate  issued  by 
appellant,  a  fraternal  association.  The  declaration  is  suffi- 
ciently  stated  in  78  111.  App.  162,  to  which  we  here  refer. 
After  that  decision  the  cause  was  redocketed  below. 
Defendant  filed  a  plea  of  the  general  issue  and  with  it  a 
stipulation  by  the  parties  that  defendant  might  introduce 
any  matter  of  defense  it  desired  to  prove,  as  if  specially 
pleaded.  A  jury  was  waived,  the  cause  was  submitted  upon 
an  agreed  statement  of  facts,  propositions  of  law  were 
presented  and  ruled  upon,  and  the  court  entered  finding 
and  judgment  for  plaintiff  for   $1,000.     Defendant  appeals. 

Albert  A.  Hammers,  husband  of  the  plaintiff,  on  Novem- 
ber 3,  1S94,  made  written  application  to  Elgin  Tent  No.  16, 
of  the  defendant  society,  for  membership  and  for  a  benefit 
certificate  for  $1,000,  payable  to  his  wife,  Addie  Hammers. 
In  the  application,  among  other  things,  he  made  the  follow- 
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ing  agreements :  "  The  laws  of  the  Supreme  Tent  of  the 
Knights  of  the  Maccabees  of  the  World,  now  in  force,  or  that 
may  hereafter  be  adopted,  shall  form  the  basis  of  this  con- 
tract for  beneficiary  membership;"  also,  "  I  also  agree  that 
should  I  commit  suicide  within  one  year  from  the  date  of 
my  admission  into  the  order,  whether  sane  or  insane  at  the 
time,  that  this  contract  shall  be  null  and  void,  of  no  binding 
force  upon  said  Supreme  Tent;"  also,  "This  application 
and  the  laws  of  the  Supreme  Tent  now  in  force  or  that  may 
hereafter  be  adopted  are  made  a  part  of  the  contract 
between  myself  and  the  Supreme  Tent,  and  I  for  myself 
and  my  beneficiary  or  beneficiaries  agree  to  conform  to  and 
be  governed  thereby."  The  application  was  accepted. 
Hammers  became  a  member  of  the  order  November  21, 
1894,  and  on  January  2, 1895,  the  society  issued  and  delivered 
to  him  a  certificate  of  membership.  It  provided  that  at  his 
death  one  assessment  on  the  membership  not  exceeiling 
$1,000  should  be  paid  as  a  benefit  to  Addie  Hammers,  his 
wife,  "  provided  he  shall  have  in  every  particular  complied 
with  the  laws  of  the  order  now  in  force  or  that  may  here- 
after be  adopted."  At  the  time  said  Hammers  became  a 
member  of  the  order  a  by-law  was  in  force  to  the  effect  that 
no  benefits  should  be  paid  to  the  beneficiary  of  a  member 
if  his  death  "  was  the  result  of  suicide  within  one  vear  after 
admission,  whether  the  member  so  taking  his  own  life  was 
sane  or  insane  at  the  time."  Afterward  the  order  in  regular 
session  duly  amended  its  laws,  and  provided  that  no  benefit 
should  be  paid  to  a  beneficiary  of  a  member  when  his 
"death was  the  result  of  suicide  within  five  years  after 
admission,  whether  the  member  taking  his  own  life  was 
sane  or  insane  at  the  time;"  that "  in  case  of  suicide  within  five 
years  after  admission  all  assessments  paid  to  the  Supreme 
Tent  by  such  member  shall  be  paid  back  to  the  beneficiary 
named  in  the  certificate,  and  such  amount  shall  be  the 
full  amount  that  can  be  claimed  in  such  cases."  This  amend- 
ment went  into  force  August  29,  1897.  Hammers  paid  all 
assessments  and  dues  required  of  him  up  to  September  30, 
1897,  and  paid  $22  upon  assessments.    On  September  30, 
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1897,  he  took  his  own  life  while  temporarily  insane.  His 
widow  made  proofs  of  death.  The  society  tendered  to  her 
$22,  and  refused  to  pay  anything  further.  The  defendant 
order  is  a  mutual  benefit  association,  and  has  a  form  of 
government  in  wjiich  all  the  members  are  represented,  the 
subordinate  organizations  electing  members  to  sit  in  the 
supreme  body,  which  latter  enacted  the  by-law  in  question. 

A  class  of  cases  is  found  in  the  books  wh^re,  in  mutual 
insurance  companies  and  mutual  benefit  societies,  a  by-law 
changing  the  liability  has  been  passed  after  a  member  joined 
and  received  his  policy  and  certificate,  and  where  no  right 
to  amend  has  been  in  express  terms  reserved,  and  no  agree- 
ment made  that  the  transaction  should  be  subject  to  amend- 
ments and  changes  thereafter  enacted  in  the  laws  or  by-laws.  , 
A  difference  of  judicial  opinion  exists  upon  the  question 
whether  a  prior  policy  or  certificate  is  in  such  case  affected 
by  the  subsequent  legislation.  To  that  question  this  court 
returned  a  negative  answer  in  N.  W.  B.  &  M.  A.  Associa- 
tion V.  Wanner,  24  111.  App.  357;  and  we  think  that  decision 
sustained  by  the  greater  weight  of  authority  and  the  sounder 
reasons.  But  that  is  not  the  problem  presented  here.  In 
the  present  case  the  member  contracted  in  terms  plain  and 
unambiguous,  that  he  and  his  beneficiary  would  be  bound  by 
the  laws  of  the  order  which  might  afterward  be  enacted, 
that  h€  would  conform  to  all  such  later  laws,  and  that  all 
such  subsequent  enactments  should  enter  into  and  be  a  part 
of  the  contract.  It  is  clear  a  contract  of  this  kind  is  wholly 
within  the  control  of  the  member,  and  the  beneficiary  is  sub- 
ject to  every  stipulation  to  which  the  member  agrees,  both 
before  and  after  the  issue  of  the  certificate.  Bagley  v. 
Grand  Lodge  A.  O.  U.  W.,  131  111.  498;  Delaney  v.  Delariey, 
175  111.  187. 

The  question  submitted  really  is  whether  the  member  is 
bound  by  his  contract.  So  far  as  the  authorities  have  been 
brought  to  our  attention,  it  seems  to  be  universally  held 
that  such  a  contract,  whereby  a  member  agrees  to  be  sub- 
ject to  the  future  general  legislation  of  his  order,  is  a  valid 
agreement,  not  contrary  to  public  policy,  and  that  in  case 
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of  a  contract  containing  such  stipulations,  the  member  and 
his  beneficiary  are  bound  by  subsequent  amendments  and 
new  laws,  if  they  are  not  unreasonable;  and  by  some  courts 
the  member  and  beneficiary  are  thus  bound  by  later  hiws, 
if  the  right  to  amend  is  reserved  in  the  constitution  or  laws 
in  force  when  the  certificate  was  issued,  even  if  the  subject 
is  not  referred  to  in  the  application  or  certificate.  (Supreme 
'Comrjiandery,  Knights  of  the  Golden  Eule,  v.  Ainsworth, 
71  Ala.  436;  Supreme  Lodge,  Knights  of  Pythias  v.  LaMalta, 
95  Tenn.  157;  Hughes  v.  Wisconsin  Odd  Fellows  M.  L.  Ins, 
Co.,  98  Wis.  292;  State  ex  rel.  v.  Grand  Lodge  A.  O.  U.  W., 
70  Mo.  App.  456;  Daughtry  v.  Knights  of  Pythias,  48  La. 
Ann.  1203;  Borgards  v.  Farmers  Mutual  Ins.  Co.,  79  Mich. 
440;  Supreme  Lodge, Knights  of  Pythias, v.  Knight,  117  Ind. 
489;  Hobbs  v.  Iowa  M.  B.  Association,  82  Iowa,  107;  West 
v.  Grand  Lodge  A.  O.  U.  W.,  14  Texas  Civil  Appeals,  471; 
Stohr  V.  San  Francisco  M.  F.  Association,  82  Cal.  557;  Ful- 
lenweider  v.  Supreme  Council  Royal  League,  73  111.  App. 
321;  Niblack  on  Benefit  Societies,  2d  Ed.,  Sees.  25,  26,  27.) 
In  the  cases  cited  to  the  contrary,  either  there  was  no  such 
agreement  to  be  bound  by  future  laws,  or  the  rights  of  the 
parties  had  ripened  into  a  money  demand  before  the  change 
was  made. 

Was  this  a  reasonable  by-law  ?  Our  Supreme  Court  in 
Grand  Lodge  I.  O.  M.  A.  v.  Wieting,  168  111.  408,  held  that 
where  a  beneficiary  certificate  was  to  be  inoj^erative  in  case 
the  member  committed  suicide,  the  term  "suicide*'  in  the 
contract  would  be  interpreted  to  mean  voluntary,  inten- 
tional self-destruction,  and  that  the  certificate  would  not  be 
forfeited  by  self-destruction  while  insane.  The  by-law  here 
in  question  sought  to  avoid  such  a  liability  by  making  the 
benefits  non-payable  if  the  member  took  his  own  life,  whether 
he  was  sane  or  insane  at  the  time.  Whether  such  a  clause  is 
valid  and  preserves  the  insurer  from  liability  in  all  cases  of 
S3lf-destruction  seems  not  to  have  been  determined  by  our 
own  Supreme  Court.  It  has,  however,  been  so  held  in 
Bigelow  v.  Berkshire  Life  Insurance  Co.,  93  U.  S.  284,  and 
De  Gogorza  v.  Knickerbocker  Life  Insurance  Co.,  65  N.  Y. 
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232.  "We  see  no  reason  why  a  company  insuring  lives  may 
not,  to  avoid  extra  hazards,  make  sach  restrictions  upon  its 
liability  as  experience  shows  to  be  necessary,  nor  why  mu- 
tual benefit  societies  may  not  do  the  same.  The  reasonable- 
ness of  a  by-law  restricting  or  entirely  excluding  liability 
for  death  by  self-destruction  was  considered  and  sustained 
in  most  of  the  cases  cited  in  the  preceding  paragraph.  In 
the  Ainsworth  case,  supra,  in  discussing  the  reasonableness 
of  an  amendment  similar  to  that  involved  in  this  case,  the 
Supreme  Court  of  Alabama  said :  "  The  fundamental  prin- 
ciple of  such  organizations  is  the  mutuality  of  duty  and 
equality  of  rights  of  the  membership,  without  regard  to 
time  of  admission.  This  can  not  well  be  preserved  if  the 
members  stipulating  for  benefits  are  not  required  to  con- 
sent that  they  will  be  subject  to  future  as  well  as  existing 
by-laws.  Time  and  experience  will  develop  a  necessity  for 
changes  in  the  laws,  and  if  the  consent  wae  not  required 
there  would  be  a  class  of  members  bound  by  the  changed 
laws  and  a  class  exempt  from  their  operation.  The  case 
before  us  is  an  illustration.  Of  the  legality  and  propriety 
of  the  provision  relieving  the  association  from  liability  if  a 
member,  while  insane,  deprives  himself  of  life,  there  is  no 
good  reason  to  question.  *  *  *  If  the  law  was  applied 
only  to  certificates  issued  subsequent  to  its  enactment  there 
would  be  a  class  of  members  having  certificates  of  greater 
value  than  the  certificates  held  bv  another  class ;  yet  each 
class  would  be  subject  to  the  same  assessments  and  the  same 
duties.  *  *  *  It  is  the  concurring  assent  of  the  parties 
that  engrafts  the  law  upon  the  certificate,  giving  it  an 
operation  it  would  not  have  otherwise."  In  conformity 
with  tlie  authorities  we  have  cited  we  hold  the  bv-law  not 
against  public  policy,  but  a  reasonable  exercise  of  the 
power  of  amendment,  and  that  under  the  stipulated  facts 
it  was  enacted  by  representatives  of  the  members  and 
bound  Hammers  and  his  wife,  and  that  she  was  only  enti- 
tled to  recover  the  ^22  her  husband  paid  in  assessments. 

Appellant  asks  that  the  judgment  be  reversed  without 
remanding    the  cause.     The    stipulation  says  defendant 
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tendered  $22,  but  does  not  show  the  money  was  paid  into 
court  for  plaintiff  or  the  tender  in  any  other  way  kept  good. 
Under  the  stipulation  attached  to  the  general  issue  this  case 
stands  as  if  a  plea  of  tender  of  $22  had  been  filed.  Where 
the  tender  is  not  brouorht  into  court,  a  plea  of  tender 
authorizes  a  judgment  for  plaintiff  against  defendant  for 
the  amount  of  the  tender.  Monroe  v.  Chaldeck,  78  111.  429; 
Sweetland  v.  Tuthill,  54  111.  215;  Leonard  v.  Patton,  106 
111.  99.  As  said  in  Beach  v.  Jeffery,  1  111.  App.  283,  « In 
this  case  it  does  not  appear  the  money  tendered  was 
brought  into  court;  hence  it  is  not  in  the  power  of  the 
court  to  order  the  money  paid  over  to  plaintiff;  and  hence 
under  the  admissions  in  the  plea  the  court  could  do  no  less 
than  render  judgment  for  the  amount  admitted  by  the 
plea,  and  for  costs."  Accordingly  the  judgment  is  reversed 
and  the  cause  remanded  to  the  court  below,  with  directions 
to  enter  judgment  for  plaintiff  and  against  defendant  for 
$22  and  costs  of  suit.  Reversed  and  remanded  with  direc- 
tions. 


Indiana^  I.  &  I.  R.  B.  Go.  y.  Edgitr  Hawkins. 

1 .  FlKBa— By  Railroad  Companies,  —Fire  is  a  danj2:eroas  element,  and 
one  who  sets  it  out  u\K>n  the  open  prairie  must  be  prepared  to  take  care 
of  it  and  prevent  its  escaping  and  doing  damage  to  others  Qr  be  liable 
for  the  consequences. 

3.  Act  of  Qot>— Definition.^  By  the  act  of  God  is  meant  something 
superhumani  or  something  in  opposition  to  the  hand  of  man. 

Action  for  Damages  Caased  by  Fire.— Trial  in  the  Circuit  Court  of 
Kankakee  County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  John 
Small,  Judge,  presiding.  Verdict  and  judgment  for  plaintiff;  appeal  by 
defendant.  Heard  in  this  court  at  the  December  term,  1898.  Affirmed. 
Opinion  filed  April  11,  1899. 

II.  K.  Wheeler  and  J.  Bert  Miller,  attorneys  for  appel- 
lant. 

H.  L.  Richardson,  attorney  for  appellee. 
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Mr.  Presiding  Justice  Ckabtbee  delivered  the  opinion 
of  the  court. 

Appellee  sued  appellant  before  a  justice  of  the  peace  to 
recover  damages  to  his  property  adjoining  appellant's  right 
of  way,  caused  by  a  fire  set  out  by  appellant's  servants  upon 
said  right  of  way,  and  which  escaped  to  said  adjoining  land 
of  appellee  and  did  the  injury  complained  of.  Upon  a  trial 
of  the  cause  in  the  Circuit  Court,  on  appeal  from  the  justice 
appellee  obtained  a  verdict  for  $30,  upon  which  the  court 
entered  judgment  after  overruling  a  motion  for  new  trial. 
There  is  no  dispute  about  the  facts,  nor  is  there  any  corn- 
plaint  as  to  the  amount  of  damages,  provided  appellee  was 
entitled  to  recover  at  all,  which  appellant  strenuously  denies. 

The  facts  as  stated  by  counsel  for  appellant  are,  that  on 
the  6th  day  of  October,  1896,  for  the  purpose  of  burning 
dead  grass  oflf  of  the  right  of  way  of  the  railroad  company, 
its  section  foreman  set  out  a  fire  on  such  right  of  way  on 
the  north  side  of  the  track,  at  a  point  opposite  the  land  of 
appellee,  wbich  was  on  the  south  side  of  the  track,  the  rail- 
road running  east  and  west.  At  the  time  the  fire  was  set 
out  the  wind  was  blowing  from  the  northeast  to  the  south- 
west, and  it  is  claimed  by  appellant  that  the  conditions  were 
favorable  to  burn  the  dry  grass  on  the  right  of  way  with- 
out danger  of  communicating  fire  to  the  lands  of  appellee. 
But  while  the  section  men  were  engaged  in  burning  oflf  the 
dead  grass,  a  sudden  gust  of  wind  sprung  up  from  the  north- 
east and  carried  the  blaze  across  the  track,  ignited  the  grass 
on  appellee's  land  and  burned  over  about  three  acres  thereof. 
Upon  these  facts  appellant  insists  it  is  not  liable.  Not  a 
single  authority  is  cited  upon  the  question  by  counsel  on 
either  side  of  the  case,  they  having  contented  themselves 
with  stating  the  facts  and  leaving  this  court  to  find  and 
apply  the  law.  There  being  no  dispute  that  the  fire  which 
caused  the  injury  was  deliberately  set  by  the  servants  of 
appellant  for  its  benefit,  if  it  can  be  excused  at  all  for  the 
resulting  damages  to  appellee,  it  can  only  be  on  the  ground 
that  damages  were  occasioned  by  the  act  of  Grod,  or  inevi- 
table accident.    An  act  of  God  is  defined  as  "  an  event 
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which  could  not  happen  by  the  intervention  of  man;  such 
as  a  death,  storm,  earthquake,  extraordinary  flood,"  etc. 
(1  Rapalje  &  Lawrence  Law  Diet.,  18.)  And  our  own  Su- 
preme Court  say,  "  By  the  act  of  God  is  meant  something 
superhuman,  or  something  in  opposition  to  the  act  of  man." 
C.  &  N.  W.  R.  R.  Co.  V.  Sawyer,  69  111.  285-289;  Mer- 
chant's  Despatch  Co.  v.  Smith  et  al.,  76  111.  54S. 

Such  inevitable  accidents  as  can  not  be  prevented  by 
human  care,  skill  or  foresight,  but  which  result  from  natural 
causes,  such  as  lightning  and  tempest,  floods  and  inundation, 
are  termed  the  acts  of  God.  (Anderson's  Law  Diet.  23.) 
Applying  these  definitions  to  the  facts  in  the  case  at  bar,  we 
are  of  the  opinion  the  proximate  cause  of  the  damage  to 
appellee  was  not  the  act  of  God  or  inevitable  accident,  but 
resulted  solely  from  human  agency,  for  which  appellant  was 
responsible.  It  does  not  appear  from  the  evidence  that  the 
wind,  which  carried  the  fire  to  appellee's  land,  was  of  such 
unusual  character  or  such  force  or  violence  as  to  be  called 
an  unlooked-for  occurrence.  The  witnesses  who  set  the 
fire  testified  as  follows:  Eugene  Canon,  after  stating  the 
fact  as  to  starting  the  fire  said  :  "  There  was  a  kind  of  strong 
wind  blew  up  all  at  once  and  blew  flames  across  the  tracks 
and  set  fire  to  south  side  of  the  right  of  way."  Thomas 
Canon  testified  upon  the  same  point  that  "  a  strong  wind 
came  up  all  at  once,  a  gust  of  wind,  and  put  the  flames. over 
where  the  grass  happened  to  be  high  on  the  opposite  side." 
This  evidence  falls  far  short  of  showing  a  tempest,  hurricane 
or  cvclone  of  uncontrollable  force.  It  is  matter  of  common 
experience  and  observation  in  this  western  prairie  country, 
that  just  such  gusts  of  wind  as  this  apparently  was,  are  lia- 
ble to  spring  up  at  any  time,  especially  when  a  fire  is 
started  in  dry  grass  and  weeds,  such  as  accumulate  in  the 
fall  of  the  year.  Fire  is  a  dangerous  element,  and  one  who 
sets  it  out  upon  the  open  prairie  must  be  prepared  to  take 
care  of  it  and  prevent  its  escaping  and  doing  damage  to 
others  or  be  liable  for  the  consequences.  We  hold  that 
appellant  was  clearly  liable  under  the  evidence,  and  the 
judgment  must  be  aflirmed. 
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Frederick  Eirich  et  al.  y.  Frederick  Leitschuh. 

1.  Deeds— WJien  They  Take  Effect  ^A  deed  will  have  relation  back 
to,  and  take  effect  from  the  time  the  grantee  was  entitled  to  receive  it, 
but  this  principle  will  not  be  permitted  to  prevail  when  its  adoption  will 
work  injustice.  ^ 

2.  Rents— -6ro  with  a  Conveyance  of  f/ie  Fee.— A  conveyance  of  the 
fee  carries  with  it  the  rents  accruing  after  the  time,  but  the  rule  will  not 
necessarily  be  applied  unless  the  purchase  money  is  paid  when  the  con- 
veyance is  made. 

Distress  for  Bent.— Trial  in  the  Circuit  Court  of  Putnam  County;  the 
Hon.  Thomas  M.  Shaw,  Judge,  presiding.  Verdict  and  judgment  for 
defendant  by  direction  of  the  court.  Appeal  by  plaintiff.  Heard  in 
this  court  at  the  December  term,  1898.  Affirmed.  Opinion  filed  April 
11,  1899. 

Statement  of  Facts. — Appellants  and  Fredolin  "Wolf, 
were  owners  as  tenants  in  common  of  eighty  acres  of  land 
in  Putnam  county,  appellants  owning  two-fifths  and  Wolf 
owning  the  other  three-fifths  thereof.  For  several  years 
the  parties  had  rented  this  land  to  appellee  for  $360  per 
year  or  $4.50  per  acre,  appellants  receiving  two-fifths  of  the 
rent  and  Wolf  getting  the  remainder.  Each  of  the  parties 
collected  his  or  their  own  share  of  the  rent.  For  the  vear 
1897,  the  rent  was  reduced  to  $4  per  acre,  and  a  written 
lease  was  drawn  between  appellants  and  appellee  as  to  two- 
fifths  of  the  land.  Th^  evidence  tends  to  show  that  the 
agreement  was,  that  if  appellee  would  execute  the  written 
lease  and  get  a  guarantor  thereon,  the  rent  should  all  be 
payable  March  1,  1898,  amounting  to  $128;  but  if  the  lease 
was  not  executed  and  guaranteed,  the  old  agreement  should 
continue,  except  that  the  rent  should  be  reduced  to  $4  per 
acre,  and  whereby  appellee  should  pay  one-half,  or  $(54,  on 
October  1,  1897,  and  the  remainder  on  March  1st,  follow- 
ing.   The  written  lease  was  never  in  fact  executed. 

At  the  October  term,  1806,  of  the  Putnam  County  Cir- 
cuit Court,  Wolf  commenced  partition  proceedings  todivide 
the  eighty  acres  of  land,  to  which  proceedings  appellants 
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were  parties.  A  decree  for  partition  was  entered  at  the 
March  terra,  1897,  of  said  court,  in  pursuance  of  which  the 
premises  were  sold  on  April  24, 1897,  and  Wolf  became  the 
purchaser.  On  the  one  hand  it  is  claimed  that  Wolf  paid 
the  master  in  chancery  the  entire  portion  of  the  purchase 
money  going  to  appellants,  at  the  time  of  the  sale,  but  this 
is  denied  by  appellants.  The  sale  was  approved  October 
26,  1897,  on  which  date  Wolf  obtained  a  master's  deed  for 
the  land.  Appellee  not  having  paid  appellants  the  install- 
ment of  rent  claimed  by  them  to  be  due  October  1, 1897, 
the  latter  issued  a  distress  warrant  which  was  the  founda- 
tion of  this  suit,  and  the  question  at  issue  is  as  to  who  is 
entitled  to  the  rent,  apj^llants'or  Wolf.  Wolf  claims  he  is 
entitled  to  the  rent,  invoking  the  doctrine  of  relation,  and 
insisting  that  his  deed  should  relate  back  to  the  day  of  the 
sale,  viz.,  April  24,  1897.  The  court  below  seems  to  have 
held  in  accordance  with  this  view  and  directed  a  verdict 
for  appellee. 

Samuel  P.  Hall,  attorney  for  appellants. 

B.  M.  Babnes,  attorney  for  appellee. 

Mr.  Justice  Ceabtbbe  delivered  the  opinion  of  the  court. 

The  only  controversy  in  this  case  is,  as  to  the  installment 
of  rent  which  appellants  claim  became  due  to  them  from 
appellee  on  October  1, 1897,  it  being  admitted  that  Wolf  is 
entitled  to  the  portion  becoming  due  March  1,  1898.  It 
seems  to  be  conceded  that  if  Wolfs  deed  is  to  relate  back 
to  the  day  of  sale  he  is  entitled  to  the  rent  in  dispute  on 
the  well  known  principle  that  a  conveyance  of  the  fee 
carries  with  it  rents  accruing  after  that  time. 

The  law  is  well  settled  that  for  the  furtherance  of  justice, 
and  when  the  rights  of  third  parties  are  not  to  be  inju- 
riously affected,  a  deed  will  have  relation  back  to  and  ta^ke 
effect  from  the  time  the  grantee  was  entitled  to  receive  it 
(1  Devlin  on  Deeds,  Sec.  264;  Argo  v.  Oberschlake,  48  111. 
App.  289;  Ferguson  v.  Miles,  8  Gilm.  358-365.)    But  this 
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principle  will  never  be  permitted  to  prevail  when  its  adop- 
tion would  work  injustice.  In  this  case  if  Wolf  paid  all 
the  jnoney  to  which  appellants  were  entitled  for  their 
portion  of  the  premises  on  April  24,  1897,  as  claimed  by 
him,  it  would  be  only  right  he  should  receive  the  rents 
accruing  after  that  time,  and  the  doctrine  of  relation  should 
be  applied  in  his  favor  for  the  furtherance  of  justice.  On 
the  other  hand  if  Wolf  did  not  pay  the  money  until  he 
obtained  his  deed  on  October  26,  1897,  there  would  be  no 
justice  in  allowing  him  to  have  the  use  of  the  money  and 
also  the  rent  of  the  land,  and  in  such  case  it  would  not  be 
ri^ht  to  hold  that  his  deed  relates  back  to  the  day  of  sale 
to  the  injury  of  appellants. 

The  proofs  are  not  satisfactory  as  to  when  Wolf  paid 
the  money  and  we  think  that  is  a  question  which  should 
have  been  submitted  to  the  jury  and  that  it  was  error  to 
direct  a  verdict  in  favor  of  appellee. 

The  burden  of  proving  himself  entitled  to  the  benefit 
of  the  doctrine  of  relation  was  upon  appellee,  who  invoked 
it  in  his  own  behalf.  As  the  record  stands  we  can  not 
determine  what  would  be  just  as  to  the  application  of  the 
principle  in  this  case. 

The  decree  of  partition  and  sale  does  not  appear  in  the 
evidence.  It  may  be  that  a  reference  thereto  might  have 
some  effect  upon  the  rights  of  the  parties  accordingly  as  it 
may  or  may  not  provide  when  the  purchase  money  should 
be  paid. 

As  the  proofs  now  stand  we  are  of  the  opinion  the  unex- 
ecuted lease  was  not  competent  evidence. 

The  judgment  must,  be  reversed  and  the  cause  remanded 
for  a  new  trial  in  accordance  with  the  views  herein 
expressed.    Beversed  and  remanded. 
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Allen  H.  Mertz  y.  The  People. 

1.  Verdict— Ifendered  Ore  Tenus^  Valid, — A  verdict  rendered  ore 
tenu8^  without  being  signed  at  all,  is  a  perfect  and  valid  verdict  if  received 
and  acted  on  by  the  court  in  open  court. 

2.  Same — VlTien  an  Indictment  of  Different  Counts  Charges  But  One 
Offence, — Where  an  indictment  charges  but  one  offense,  although  stated 
in  different  counts,  a  general  verdict  and  sentence  is  good  and  sufficient. 

8.  PHESUBfPnoNS—  In  Favor  of  a  General  Verdict, — In  the  absence  of 
a  bill  of  exceptions  showing  evidence  to  have  been  introduced  tending 
to  prove  different  offenses,  the  court  will  presume  but  one  offense 
was  established  and  hold  the  genera)  verdict  and  judgment  good. 

Indictment  for  Llbei.— Trial  in  the  Circuit  Court  of  Carroll  County; 
the  Hon.  James  S.  Beame,  Judge,  presiding.  Verdict  of  guilty;  appeal 
by  defendant.  Heard  in  this  court  at  the  December  term,  1898. 
Affirmed.     Opinion  tiled  April  11,  1899. 

F.  J.  Campbell  and  Douglas  Alleman,  attorneys  for 
plaintiflf  in  error,  contended  that  where  the  defendant  is 
found  guilty  under  several  different  counts  in  an  indictment 
it  is  error  to  sentence  the  person  on  such  conviction  to  a 
single  term  or  gross  number  of  days  in  all,  but  the  sentence 
should  be  for  a  specified  termor  number  of  days  under  each 
count,  the  time  under  the  second  count  to  commence  when 
the  first  ends,  and  so  on  to  the  last.  Moore's  Cr.  L.,  Sec. 
1003;  Bolun  v.  People,  73  111.  488;  People  v.  Whitson,  74 
111.  20;  MuUinix  v.  People,  76  111.  211,  215;  Martin  v. 
People,  76  111.  499;  Stack  v.  People,  80  111.  32;  Fletcher  v. 
People,  81  111.  116;  Johnson  v.  People,  83  111.  431,  437; 
McCann  v.  People,  88  111.  103. 

Ralph  E.  Eaton,  State's  Attorney,  and  John  D.  Tcbn- 
BAUGH,  attorneys  for  defendant  in  error. 

While  there  were  three  counts  in  the  indictment,  it  by  no 
means  appears  on  the  face  of  the  record  that  the  defendant 
was  prosecuted  for  three  distinct,  separate,  and  different 
crimes.  Either  in  felonies  or  misdemeanors,  the  people 
have  a  right  to  set  out  the  same  offense  in  different  words 
and  in  as  many  different  counts  as  they  see  fit,  and  when 
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that  is  done  a  general  verdict  of  guilty  is  good  and  any  par- 
ticular count  need  not  be  named  in  the  verdict  of  the  jury 
or  the  sentence  or  judgment  of  the  court.  Ochs  v.  People, 
25  111,  App.  379;  Parker  v.  People,  97  111.  32;  Bennett  v. 
People,  96  111.  602;  Lyons  v.  People,  68  111.  271;  Hiner  v. 
People,  34  111.  297. 

Mb.  Justice  Cbabtrer  delivered  the  opinion  of  the 
court 

This  was  an  indictment  for  libel  containing  three  counts, 
each  count,  however,  being  a  charge  of  the  same  offense. 
Plaintiff  in  error  was  tried  by  a  jury,  who  returned  a  gen- 
eral verdict  of  guilty,  upon  which  the  court  entered  a  gen- 
eral sentence  of  nine  months  imprisonment  in  the  county 
jail,  after  overruling  motions  for  a  new  trial  and  in  arrest 
of  judgment,  to  reverse  which  judgment  this  writ  of  error  is 
prosecuted.  The  record  contains  no  bill  of  exceptions. 
The  grounds  relied  upon  for  reversal  are,  first,  that  the  ver- 
dict is  not  signed  by  the  jurors  who  were  impaneled  and 
sworn  to  try  the  cause;  second,  that  the  court  should  have 
entered  a  separate  sentence  on  each  count  and  that  it  was 
error  to  impose  a  general  sentence  without  specifying  the 
quantum  of  punishment  on  each  count;  third,  that  the  court 
erred  in  overruling  the  motion. in  arrest. 

Upon  the  first  proposition  it  is  a  sufficient  answer  to  say, 
the  record  shows  that  the  jury  impaneled  to  try  the  cause 
rendered  the  verdict.  The  fact  that  some  of  the  jurors 
signed  the  verdict  with  their  initials,  instead  of  writing  out 
their  full  christian  names,  in  no  wav  vitiates  it.  A  verdict 
rendered  ore  tenics,  without  being  signed  at  all,  is  a  porfecth'- 
valid  verdict,  if  received  and  acted  on  by  the  court,  in  open 
court,  as  appears  to  have  been  done  in  this  case.  Griffin  v. 
Lamed,  111  111.  432;  Mexican  Amole  Soap  Co.  v.  Clark,  72 
111.  App.  655.  See  also  Kassakowski  v.  the  People,  177  III. 
563. 

As  to  the  second  point,  inasmuch  as  it  clearly  appears 
the  indictment  charged  only  one  offense,  although  stated  in 
three  different  counts,  we  are  of  opinion  a  general  verdict 
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and  sentence  was  good  and  sufficient.  The  cases  cited  by 
counsel  for  plaintiff  in  error  to  sustain  their  contention 
under  this  point,  are  mostly  those  arising  upon  prosecutions 
under  the  dram-shop  law,  where  each  count  in  the  indict- 
ment charges  a  separate  offense,  and  we  think  they  have  no 
application  to  the  case  at  bar. 

•  In  the  case  of  Lyons  v.  The  People,  68  111.  271,  the  defend- 
ants were  tried  upon  an  indictment,  the  first  count  of  w^hich 
charged  a  burglary,  and  the  second  a  larceny,  and  the 
jury  rendered  a  general  verdict  of  guilty,  upon  which  judg- 
ment was  entered.  The  Supreme  Court  sustained  the  con- 
viction on  the  ground  that  the  several  counts  of  the  indict- 
ment charged  but  one  guilty  transaction,  and  evidence  was 
given  as  to  but  one  offense.  So  in  the  case  now  before  us, 
the  indictment  appearing  only  to  charge  one  offense, 
although  stated  differently  in  separate  counts,  in  the  absence 
of  a  bill  of  exceptions  showing  evidence  to  have  been  intro- 
duced tending  to  prove  different  offenses,  we  must  presume 
but  one  offense  was  established  and  hold  a  general  verdict 
and  judgment  good. 

We  find  nothihg  in  the  record  for  which  the  judgment 
should  be  arrested,  and  hence  it  was  not  error  to  overrule  the 
motion  in  arrest.    The  judgment  must  be  affirmed. 


Isaac  J.  Levinson  v.  John  J.  Sands. 

1 .  Verdicts— -4 ^in«f  the  Preponderance  of  the  Evidence, — A  verdict 
strongly  against  the  preponderance  of  the  evidence  wiU  not  be  permitted 
to  stand. 

2.  Hypothetical  Questions— itfiM^  Include  AH  the  Undisputed 
Facts.  — AU  the  undisputed  pertinent  facts  of  a  case  must  be  included  in 
hypothetical  questions,  both  as  a  matter  of  sound  principle  and  of  reason 
and  justice.  Neither  party  has  a  right  to  discard  an  important  undis- 
puted fact,  merely  because  its  insertion  may  vary  the  answer  or  opinion 
of  the  witness,  to  the  prejudice  of  such  party. 

8.  Waiver— 0/  Defects  in  a  Remanding  Order. — Error  in  a  remand- 
ing order  is  waived  by  the  parties  appearing  in  the  court  below  and 
going  to  trial  without  objection. 
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Assnmpsii,  for  attorney's  services.  Trial  ia  the  County  Court  of 
Peoria  County ;  the  Hon.  Robert  H.  Lovbtt,  Judge,  presiding.  Heard 
in  this  court  at  the'  December  term,  1898.  Reversed  and  remanded* 
Opinion  filed  April  11,  1899. 

Hkepebt  T.  Landaueb,  attorney  for  appellant. 
Arthur  Keithley,  attorney  for  appellee. 

Mr.  Presidino  Justice  Dibell  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  from  a  judgment  recovered  by  appellee 
against  appellant  for  $  1 25.  A  former  judgment  for  appellee 
was  heretofore  reversed  by  this  court.  The  opinion  then 
filed,  reported  in  74  111.  A  pp.  273,  contains  a  sufficient  state- 
ment of  the  case.  Upon  the  second  trial  appellee  and  appel- 
lant were  the  only  witnesses  who  testified  directly  to  the 
terms  of  the  contract  or  arrangement  between  them  under 
which  the  services  were  rendered  for  which  this  suit  is 
brought,  and  they  entirely  disagreed  as  to  what  the  arrange- 
ment was.  Appellant  appears  from  the  record  to  be  as 
credible  a  witness  as  appellee.  Appellant's  testimony  as  to 
the  arrangement  between  them  is  much  the  more  reason- 
able. It  is  very  improbable  that  in  a  suit  about  to  be 
reached  for  jury  trial  in  the  Circuit  Court  of  Peoria  County 
wherein  five  lawyers  were  already  engaged  upon  one  side, 
includins:  at  least  two  who  lived  in  Peoria,  the  lawyer  in 
charge  of  that  side  would  invite  a  young  man  from  an 
adjoining  county,  but  two  years  at  the  bar,  and  who  had 
tried  but  ten  jury  cases  in  courts  of  record,  and  to  whom 
the  applicant  had  just  been  introduced  for  the  first  time,  to 
come  to  Peoria  and  help  these  five  lawyers  try  the  case, 
and  would  send  for  him  and  hold  him  in  Peoria  several 
days  before  the  case  was  actually  reached  for  trial.  Xo 
facts  appear  in  evidence  which  would  make  appellee's  assist- 
ance so  valuable  as  his  version  of  the  arrangement  would 
indicate.  His  testimony  on  this  subject  is  substantially 
uncorroborated.  On  the  other  hand  appellant's  testimony, 
as  to  the  arrangement  under  which  appellee  was  permitted  to 
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do  certain  things  in  the  trial  of  the  case  for  his  own  benefit 
and  advstntage  (as  stated  in  our  former  opinion),  was  cor- 
roborated upon  the  last  trial  by  three  witnesses  in  impor- 
tant particulars.  We  think  the  verdict  so  strongly  against 
the  preponderance  of  the  evidence  that  it  ought  not  to 
stand. 

It  was  error  to  overrule  appellant's  objections  to  the 
hypothetical  question  put  by  appellee  to  his  witnesses,  Wead 
and  Sheean,  as  to  the  value  of  such  legal  services  as  were 
described  in  the  question.  There  was  no  dispute  but  that 
appellee  had  been  admitted  to  the  bar  only  about  two  years 
at  the  time  he  rendered  the  services;  that  he  had  tried  but 
ten  jury  cases  in  courts  of  record;  and  that  there  were  five 
other  lawyers  already  employed  in  the  case  on  that  side 
before  he  claimed  to  have  been  called  in.  All  these  undis- 
puted facts  were  already  in  evidence  and  were  omitted  from 
the  hypothetical  question,  and  their  omission  was  called  to 
the  attention  of  court  and  counsel  by  special  objections. 
There  was  no  proof  to  show  whether  the  case  in  question 
was  one  of  slight  or  great  importance,  save  as  that  might 
be  inferred  from  the  number  of  lawyers  engaged  upon  one 
side.  There  was  no  proof  by  these  expert  witnesses  that 
these  omitted  matters  would  not  affect  their  estimate  of 
the  value  of  the  services  rendered. 

In  People  v.  Vanderhoof,  71  Mich.  158,  that  court  said: 
^'  All  the  undisputed  facts  of  a  case  must  be  included  in  a 
hjT)othetical  question,  both  as  a  matter  of  sound  principle 
and  of  reason  and  justice.  Neither  party  has  a  right  to  dis- 
card an  important  undisputed  fact  because  the  insertion  of 
such  fact  may  alter  or  vary  the  answer  or  opinion  of  the 
witness,  to  the  prejudice  of  such  party."  1  Thompson  on 
Trials,  Sec.  610,  says :  "Where  the  facts  are  not  disputed  it 
is  proper  to  require  that  the  hypothetical  question  shall  em- 
brace them  all,  and  that  the  witness  shall  take  them  all  into 
consideration  in  giving  his  answer."  To  the  same  effect  are 
Davis  V.  The  State,  35  Ind.  496,  and  Rogers  on  Expert 
Testimony,  Sees.  25,  26. 

Appellant  claims  the  last  trial  in  the  County  Court  of 


Second  District — December  Term,  1898.  581 

Mayberry  v.  Rogers. 

Peoria  County  was  nugatory  because  the  certified  copy  of 
the  order  of  this  court  filed  there,  though  remanding  the 
cause  to  the  County  Court,  recited  (by  a  clerical  error)  that 
the  judgment  of  the  Circuit  Court  of  Peoria  County  was 
reversed.  This  position  is  not  well  taken.  The  order  of 
this  court  was  that  the  judgment  of  the  Count}'  Court  be 
reversed  and  that  the  cause  be  remanded  to  the  County 
Court.  A  certified  copy  of  that  order  (correct  except  as  to 
this  clerical  error)  was  filed  in  the  County  Court.  An 
application  was  made  to  that  court  to  redocket  the  case. 
Appellant  was  notified  of  that  application.  The  case  was 
redocketed  in  the  County  Court  without  objection,  and  appel- 
lant appeared  in  that  court  and  went  to  trial.  The  clerical 
error  mentioned  did  not  have  the  effect  of  preventing  the 
County  Court  from  re-acquiring  jurisdiction  of  the  cause. 

For  the  errors  indicated  the  judgment  is  reversed  and  the 
cause  remanded. 


L.  C.  Mayberry  v.  George  D.  Sogers, 

1.  Vendors— -RigW  to  Extol  His  Property.— Where  parties  to  a  sale 
stand  upon  equal  terms  the  vendor  lias  a  right  to  extol  the  value  of  his 
own  property  to  the  highest  point  his  antagonist's  credibility  may  bear. 
Ordinarily  statements  of  an  indefinite  or  general  character  made  by 
either  of  the  parties,  pending  a  negotiation  for  the  sale  of  property,  re- 
lating to  its  cost  or  value,  or  offers  made  for  it  and  the  like,  will  not,  in 
the  absence  of  special  circumstances,  afford  ground  for  avoiding  the  sale, 
although  false  and  made  with  a  fraudulent  intent. 

2.  SAKE—lVhere  the  Rule  Does  Not  Apply,— Where  contracting 
parties  for  any  cause  are  not  on  equal  terms,  and  such  representations 
are  gross  exaggerations,  resulting  in  an  unconscionable  bargain,  the 
above  rule  will  not  apply. 

8.  YzsDOR  AND  Y^NDRE— Where  Not  on  an  Equal  Footing.— Where 
the  vendor  and  vendee  are  not  contracting  on  an  equal  footing,  and  the 
latter  is  induced  to  purchase  because  of  false  statements  of  the  former, 
the  rule  of  caveat  emptor  has  no  application. 

Asanrnpslt,  on  a  promissory  note.  Trial  in  the  Circuit  Court  of  Winne- 
bago County;  the  Hon.  Charles  H.  Donnelly,  Judge,  presiding.  Ver- 
dict and  judgment  for  defendant;  appeal  by  plaintiff.  Heard  in  this 
court  at  the  December  term,  1898.  Affirmed.  Opinion  filed  April  11, 
1899. 
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Statement  of  the  Case. — This  was  a  suit  in  assumpsit 
brought  by  appellant  against  appellee,  upon  a  promissory 
note  given  by  the  latter  to  the  former  for  the  sum  of  $950, 
as  the  balance  of  the  purchase  price  of  six  shares  of  stock 
in  the  Rockford  Milk  and  Butter  Co.  The  note  was  dated 
August  7, 1S97,  due  October  1, 1897,  and  $600  had  been  paid 
upon  it  prior  to  the  bringing  of  suit.  Appellee  pleaded  the 
general  issue  and  a  special  plea  setting  forth  a  failure  of  the 
consideration  of  the  note.  The  general  issue  was  afterward 
withdrawn  and  the  case  tried  upon  the  issues  presented  by 
the  special  plea.  The  Kockford  Milk  and  Butter  Co.  was 
incorporated  March  4, 1897,  for  the  purpose  of  conducting  a 
creamery  and  handling  "  pastuerized  "  milk,  at  the  city  of 
Rockford,  Illinois.  Appellant  was  one  of  the  incorporators 
of  the  company;  held  stock  to  the  amount  of  $600  and  was 
a  director,  secretary  and  treasurer.  It  was  part  of  his  duty 
to  superintend  the  keeping  of  the  books  and  look  after  the 
financial  management  of  the  company. 

Appellee,  who  was  at  the  time  a  resident  of  Austin,  Illi- 
nois, where  he  had  been  engaged  in  dealing  in  milk,  came 
to  Rockford  in  the  latter  part  of  July,  1897,  called  at  the 
office  of  said  company  and  made  inquiries  of  appellant,  cop- 
cerning  the  handling  of  milk.  Appellant  explained  the 
business  to  him  and  in  the  course  of  the  conv'ersation  sug- 
gested that  he  would  sell  his  interest  in  the  business. 
Negotiations  were  not  concluded  at  that  time,  but  other 
meetings  were  had,  and  on  the  7th  day  of  August,  1897,  a 
sale  of  appellant's  stock,  amounting  to  six  shares  of  the  par 
value  of  $600,  was  made  to  appellee  for  the  sum  of  $1,000. 

Appellant  afterward  went  to  Austin  and  obtained  the  sig- 
nature of  appellee  to  the  note  and  agreement  in  evidence. 

Appellee  testified  that  in  his  conversation  with  appellant 
the  latter  told  him  it  was  a  big  business  and  going  on  nicely; 
that  the  other  stockholders  would  not  sell  their  stock;  that 
it  was  the  biggest  paying  business  in  Rockford;  that  it  was 
growing  so  large  they  could  not  take  care  of  it;  that  if  he, 
May  berry,  were  a  younger  man,  he  would  not  sell,  because 
they  had  all  they  could  do  and  were  making  a  big  thing; 
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that  the  company  was  not  owing  a  dollar;  that  there  was 
not  a  dollar's  worth  bought,  they  ^id  not  have  cash  to  pay 
for;  that  they  were  taking  in  between  ten  and  twelve  dol- 
lars per  day  from  the  wagon  for  milk  sold;  that  the  balance 
in  the  bank  of  over  $900,  as  shown  by  the  bank  book,  was  a 
balance  after  everything  was  paid,  and  that  there  was  a 
good  dividend  which  would  go  with  the  stock. 

Appellee  further  testified  that  these  statements  were 
wholly  untrue;  that  the  company  was  taking  in  only  about 
$5.80  a  day  from  the  wagon  instead  of  ten  to  twelve  dol- 
lars; that  the  business  was  decreasing  instead  of  growing 
and  earning  no  profit  at  all;  that  there  was  no  dividend  in 
the  bank  and  instead  of  having  no  debts  the  company  was 
in  debt  to  the  extent  of  $700  over  and  above  all  moneys  on 
hand.  The  defendant  denied  a  greater  portion  of  these 
statements,  but  avers  that  he  simply  extolled  the  value  of 
his  own  property  as  he  had  a  right  to  do.  He  specially 
denies  that  he  made  the  statement  that  the  company  did 
not  owe  a  dollar  and  had  at  the  time  a  profit  in  the  bank, 
but  admits  that  the  bank  book  handed  appellee  for  inspec- 
tion, showed  the  amount  of  $934.35  to  the  credit  of  the 
company  in  the  bank.  He  says  the  question  of  dividends 
was  not  mentioned,  but  the  written  agreement  signed  by 
the  parties  contained  a  special  provision  that  all  dividends 
accruing  on  all  stock  after  the  date  of  the  same,  should  be 
paid  to  appellee.  The  jury  returned  a  verdict  in  favor  of 
appellee  and  a  judgment  was  entered  for  him  from  which  an 
appeal  has  been  taken  to  this  court. 

Frost  &  McEvoy,  attorneys  for  appellant. 

General  representations  made  by  a  vendor  as  to  the  value 
of  property  he  offers  for  sale,  or  as  to  the  price  he  has  been 
offered  for  it,  will  not,  except  in  extreme  cases,  be  regarded 
as  evidence  of  a  fraudulent  intent.  Welling  v.  Schiller,  27 
III.  App.  284-286;  Manning  v.  Albee,  11  Allen  (Mass.),  520- 
522;  Curry  v.  Kayser,  30  Ind.  214;  Ellis  v.  Andrews,  56  N. 
Y.  83;  Dimmock  v.  Hallett,  L.  R.,  2  Ch.  App.  26. 

A  purchaser  can  not  maintain  an  action  against  his  vendor 
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for  false  statements  in  regard  to  the  value  of  the  prop- 
erty purchased,  or  its  good  qualities,  or  the  price  he  has 
offered  for  it.     Noetling  v.  Wright,  72  111.  890. 

One  who  relies  on  such  affirmations  made  by  a  person 
whose  interest  might  so  readily  prompt  him  to  invest  the 
property  with  exaggerated  value,  does  so  at  his  peril,  and 
must  take  the  consequences  of  his  own  imprudence.  Kerr 
on  Fraud  and  Mistake,  84;  Van  Horn  v.  Keenan,  28  UL 
448. 

A  vendor  has  the  right  to  extol  the  value  of  his  own 
^  property  to  the  highest  point  his  antagonist's  credulity  may 
bear.  This  is  the  daily  practice,  and  no  one  has  ever  sup- 
posed that  such  boastful  assertions  or  highly  exaggerated 
description  amounted  to  fraudulent  misrepresentation  or 
deceit.  Miller  v.  Craig,  36  111.  Ill;  Vernon  v.  Keyes,  12 
East,  632;  Medbury  v.  Watson,  6  Mete.  (Mass.)  259;  Tuck 
V.  Downing,  76  111.  71, 95,  97. 

Where  the  purchaser  undertakes  to  make  investigations 
as  fully  as  be  chooses,  which  the  vendor  does  not  prevent  or 
hinder,  the  purchaser  can  not  afterward  allege  that  the 
vendor  made  misrepresentations.  Atwood  v.  Small,  6  Clark 
&  F.  232;  Jennings  V.  Broughton,  5  DeG.  M.  &  Q.  126;  Tuck 
V.  Downing,  76  111.  71;  Herron  v.  Herron,  71  Iowa»  428. 

E.  K.  Welsh,  attorney  for  appellee. 

Although  ordinarily  false  statements  as  to  the  value  of  a 
piece  of  property  offered  for  sale  do  not  afford  grounds  for 
avoiding  a  sale,  yet  it  is  equally  well  settled  that  where,  for 
any  reason,  the  contracting  parties  are  not  upon  an  equal 
footing  as  to  facilities  for  knowing  or  ascertaining  the  truth 
or  falsity  of  such  statements,  or  where,  being  on  equal 
terms,  the  seller  prevents  the  buyer  in  any  way  from  learn> 
ing  the  truth  and  exercising  his  own  judgment,  such  false 
statements,  even  of  value  or  opinion,  become  actionable,  and 
are  clearly  so  when  coupled,  as  in  this  case,  with  misrepre- 
sentations of  material  facts  affecting  the  value  of  the  property 
being  sold,  and  under  such  circumstances  the  purchaser  has 
the  right  to  rely  upon  the  statements  of  the  seller,  and  if  he 
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buys  upon  the  assumption  that  these  statements  are  true,  he 
may  avoid  the  sale  or  recoup  in  an  action  against  him  for 
the  purchase  price.  This  is  true  even  though  the  purchaser 
makes  some  examination  for  himself.  Bavarian  Brewing 
Co.  V.  Farrar,  163  111.  471;  Murray  v.  Tolman,  162  111.  417; 
Hicks  v.  Stevens,  121  111.  194;  Dillman  v.  Nadlehoflfer,  119 
111.  575;  Booth  v.  Smith,  H7  111.  370;  Allin  v.  Millison,  72 
111.  201;  Cox  V.  Gerkin,  38  111.  App.j42;  Cruess  v.  Fessler, 
39  Cal.  336;  Bank  of  Woodland  v.  Hiatt,  58  Cal.  234;  Har- 
ris  v.  McMurray,  23  Ind.  9;  Huffstetter  v.  Bazett,  32  Ind. 
293;  Arbuckle  v.  Biederman,  94  Ind.  173;  Nysewander  v. 
Lowman,  124  Ind.  584;  Bloomer  v.  Gray,  37  N.  E.  Rep.  820; 
Ward  V.  Trimble,  44  S.  W.  Rep.  (Ky.)  450;  Starkweather  v. 
Benjamin,  32  Mich  305;  Jackson  v.  Armstrong,  50  Mich.  65. 
French  v.  Ryan,  104  Mich.  625;  Buschman  v.  Cook,  52  Md. 
208;  Union  Nat'l  Bank  v.  Hunt,  76  Mo.  439;  Wannell  v. 
Ken,  57  Mo.  478;  Cahn  v.  Reid,  18  Mo.  App.  115;  Morgen 
V.  Dinges,  23  Neb.  273;  Olcott  v.  Bolton,  50  Neb.  779;  Mead 
V.  Bunn,  32  N.  Y.  275;  Simar  v.  Canaday,  53  N.  Y.  306; 
Morgan  v.  Skiddy,  62  N.  Y.  319;  Miller  v.  Barber,  66  N.  Y. 
567,  Schwenk  v.  Naylor,  102  N.  Y.  683;  Bigler  v.  Flickingec, 
55  Pa.  283;  Bower  v.  Fenn.  St.  90  Pa.  St.  359^  Grim  v.  Byrd,  32 
Grat.  (Va.)  293;  Rorer  Iron  Co.  v.  Trout,  83  Va.  397;  Mo- 
Clellan  v.  Scott,  24  Wis.  85;  Porter  v.  Beattie,  88  Wis.  22; 
Beetle  v.  Anderson,  (Wis.),  73  N.  W.  Rep.  560;  Bishop  on  Con- 
tracts, Sec.  651. 

The  standard  or  rule  by  which  to  determine  whether  the 
false  statement  is  material  or  not  is  this :  '^  If  the  fraud  be 
such  that  had  it  not  been  practiced;  the  contract  would  not 
have  been  made  or  the  transaction  completed,  then  it  is 
material  to  it."  2  Parsons  on  Contracts,  267;  Smith  v. 
Countryman,  30  N.  Y.  670. 

It  is  immaterial  whether  the  party  misrepresenting  a  fact 
knows  it  to  be  false  or  makes  the  assertion  of  the  fact  with- 
out knowing  it  to  be  true.  The  result  and  the  remedy  are 
the  same.  A  misstatement,  not  known  to  be  true,  made 
with  a  view  of  inducing  another  to  buy  and  which  the  other 
relies  upon^  believes  to  be  true  and  purchases  on  the  strength 
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of  it,  is  equally  actionable  with  a  known  false  statement. 
Mitchell  V.  MoDougall,  62  111.  498;  Allen  v.  Hart,  72  111. 
104;  Thome  v.  Prentiss,  83  111.  99;  Ruflf  v.  Jarrett,  94  111. 
479;  Borders  v.  Kattleman,  142  111.  103;  Bulitt  v.  Farrar, 
42  Minn.  8. 

Where  the  vendor  and  vendee  are  not  contracting  on  an 
equal  footing  and  the  latter  is  induced  to  purchase  because 
of  false  statements  of  the  former  the  rule  of  caveat  e?nj}tor 
has  no  application.  Wannell  v.  Ken,  57  Mo.  478;  Chaney 
V.  Powell,  88  Ga.  629  and  cases  there  cited ;  Parham  v.  Ran- 
dolph, 4  How.  (Miss.)  435-451;  1  Bigelow  on  Frauds,  528; 
Kerr  on  Frauds  and  Mistakes,  81;  Beetle  v.  Anderson  (Wis.), 
73  N.  W.  Rep.  560. 

A  party  guilty  of  fraudulent  conduct  whereby  he  induces 
another  to  execute  a  written  contract  will  not  be  allowed  to 
cry  "negligence"  as  against  his  own  deliberate  wrong. 
Linington  y.  Strong,  107  111.  295;  Hale  v.  Philbrick,  42  la. 
81;  Mattock  v.  Todd,  19  Ind.  130;  Starkweather  v.  Ben- 
jamin, 32  Mich.  305. 

Whether  representations  are  false  affirmations  of  fact  or 
mere  opinions,  where  there  is  evidence  from  which  either 
might  be  inferred,  is  a  question  for  the  jury  to  determine 
and  its  determination  is  final.  Simar  v.  Cannaday,  53  N. 
Y.  306;  Moses  v.  Katzenberger,  84  Ala.  95;  Brown  v.  Free- 
man, 79  Ala.  406;  Messer  v.  Smith,  59  N.  H.  41;  Banta  v. 
Savage,  12  Nev.  151;  Com.  v.  Jackson,  132  Mass.  16;  Van 
Velser  v.  Seeberger,  59  111.  App.  322;  Story  on  Contracts, 
Sec.  507. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

The  only  questions  presented  by  this  record,  as  correctly 
stated  by  counsel  for  appellant,  are  whether  the  evidence 
sustained  the  verdict  in  behalf  of  appellee,  and  the  jury 
were  properly  instructed. 

In  regard  to  the  latter  point  the  only  objection  presented 
is,  that  the  first  instruction  given  for  appellee  was  errone- 
ous. This  instruction  contained  a  brief  statement  of  appel- 
lee's case,  but  the  part  objected  to  was  that  which  instructed 
the  jury  that  if  they  believed  from  the  evidence: 
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"  That  before  and  at  the  time  of  the  purchase  of  said 
stock  and  the  giving  of  said  note,  the  plaintiff  made  repre- 
sentations and  statements  to  the  defendant  concerning  the 
value  of  such  stock,  and  the  business  being  done  by  said 
company,  and  its  financial  condition;  that  said  statements 
and  representations  were  false;  that  defendant  was  a  stran- 
ger in  the  city  of  Rockford  and  had  no  adequate  means  of 
ascertaining  the  truth  or  falsity  of  said  statements;  that 
relying  upon  said  statements  of  said  plaintiff  as  true,  the 
said  defendant  purchased  said  stock  and  gave  said  note  in 

Sayment  thereof;  and  if  you  further  believe  from  the  evi- 
ence  that  the  plaintiff  at  the  time  of  making  of  said  state- 
ments and  representations,  knew  the  same  to  be  false,  or 
had  reason  to  believe  that  the  same  were  untrue,  then  if 
you  still  further  believe  from  the  evidence  that  the  defend- 
ant has  already  paid  in  cash  and  upon  said  note  to  the 
plaintiff  all  or  more  than  safd  stock  was  fairly  and  reason- 
ably worth  at  the  time  of  the  purchase  thereof,  and  that 
as  to  the  balance  now  remaining  unoaid  upon  said  note,  the 
consideration  for  said  note  has  failea,  then  you  should  find 
for  the  defendant." 

It  is  said  that  this  instruction  ''  ignores  the  question  as 
to  whether  the  representations  of  fact  were  material  to  the 
sale  or  whether  they  were  known  to  be  false  by  appellant 
or  whether  the  appellee  had  the  right  to  rely  on  the  same." 
The  instruction,  however,  expressly  submitted  to  the  jury 
the  question  whether  appellee  relied  upon  the  statements 
and  representations  of  appellant  at  the  time  of  purchase  of 
stock;  and  also  whether  such  statements  and  representa- 
tions were  false  and  known  to  be  so  by  appellant.  The 
objection  therefore  fails  as  to  the  above  particulars.  But 
the  principal  question  raised  by  the  instruction,  and  that 
upon  which  the  decision  of  the  case  must  largely  rest,  is 
whether  or  not  appellee  had  a  right  to  rely  upon  the  repre- 
sentations made  to  him  by  appellant.  It  is  true  that  a 
vendor  has  a  right  to  extol  the  value  of  his  own  property 
to  the  highest  point  his  antagonist's  credulity  may  bear. 

"Ordinarily,  statements  of  an  indefinite  or  general  char- 
acter made  by  either  of  the  parties,  pending  a  negotiation 
for  the  sale  of  property,  relating  to  its  cost  or  value,  or 
offers  made  for  it  and  the  like,  will  not,  in  the  absence  of 
special   circumstances,  afford  any  ground  'for  avoiding  the 
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sale,  although  false,  and  made  with  a  fraudulent  intent." 
Dillman  v.  Nadelhoflfer,  119  III.  667. 

But  it  is  also  held  in  the  case  above  cited  that  it  is  just  as 
well  settled  that  where  contracting  parties  for  any  cause, 
are  not  on  equal  terms,  and  such  representations  are  gross 
exaggeration,  resulting  in  an  unconscionable  bargain,  the 
above  rule  will  not  apply. 

Where  the  vendor  and  vendee  are  not  contracting:  on  an 
equal  footing,  and  the  latter  is  induced  to  purchase  because 
of  false  statements  of  the  former,  the  rule  pf  caveat  emptor 
has  no  application.  Wannell  v.  Ken,  57  Mo.  478;  1  Bigelow 
on  Frauds,  528. 

If,  then,  the  appellee  was  a  stranger  in  the  city  of  Kock- 
ford  and  had  no  adequate  means  of  ascertaining  the  truth 
or  falsity  of  the  statements  made  by  appellant,  and  the  same 
being  false  were  relied  upon  by  the  appellee  as  true,  the  two 
parties  were  not  contracting  upon  equal  footing.  We  are 
of  opinion  that  there  was  no  error  in  the  instruction  and  it 
was  properly  given. 

It  remains  to  be  considered  whether  the  evidence  was 
sufBcient  to  sustain  the  verdict.  There  was  little  evidence 
in  the  case  bearing  upon  the  issue  save  that  pf  appellant  and 
appellee.  If  the  statements  made  by  appellee  in  his  testi- 
mony were  true,  the  verdict  was  proper.  The  jury  heard 
the  testimony  of  the  two  parties  and  believed  the  former  as 
they  had  a  right  to  do.  There  was  a  sharp  conflict  in  the 
testimony  of  the  two  parties  and  appellee  was  corroborated 
to  some  extent,  by  the  written  agreement  signed  by  them 
and  the  undeniable  fact  that  the  price  charged  him  for  the 
stock  was  greatly  in  excess  of  its  actual  value. 

The  law  of  the  case  was  correctly  given  to  the  jury  and 
we  can  not  say  that  the  verdict  was  against  the  weight  of 
the  evidence. 

The  judgment  will  therefore  be  affirmed. 


Second  District — December  Term,  1898.  589 

Doyle  V.  City  of  Sycamore. 


Mary  Doyle  t.  The  City  of  Sycamore.  ^93  501 

81      589 

1.  Limitations — Action  for  Damages  Orowing  out  of  the  Erection  of  alOSs  601 

a  Stand- Pipe.^ An  action  to  recover  alleged  damages  to  property  grow-  """"""""^ 
ing  out  of  the  erection  of  a  stand-pipe  must  be  commenced  within  five 
years  from  the  erection  of  such  pipe. 

2.  S\VLK— Additional  Counts, — When,  by  an  additional  count,  the 
plaintiff  seeks  to  recover  for  a  cause  of  action  not  declared  upon  in  the 
original  declaration,  such  count,  if  not  filed  within  the  time  allowed  by 
the  statute,  will  be  amenable  to  a  plea  of  the  statute  of  limitations. 

Action  in  Case,  to  recover  damages  to  property  by  reason  of  the 
erection  and  maintenance  of  a  stand-pipe  in  a  public  street.  Trial  in 
the  Circuit  Court  of  La  Salle  County;  the  Hon.  George  W.  Brown, 
Judge,  presiding.  Verdict  and  judgment  for  defendant.  Appeal  by 
plaintiff.  Heard  in  this  court  at  the  December  term,  1898.  Affirmed. 
Opinion  filed  April  11, 1899. 

H.  A.  Jones  and  W.  C.  Kellum,  attorneys  for  appellant, 
contended  that  a  party  is  not  bound  to  commence  suit  until 
all  of  his  damages  have  accrued.  The  recovery  in  this  suit 
must  be,  once  for  all,  for  all  damages  occasioned  by  the  erec- 
tion, use  and  maintenance  of  the  stand-pipe  in  question, 
and  there  can  not  be  one  recovery  for  the  erection  and 
another  for  the  operation. 

^  The  damages  arise  when  the  nuisance  is  created,  and  a 
recovery  tiot  only  may  but  must  be  had  for  the  entire 
damages  in  one  action;  and  upon  the  constructioh  and  put- 
ting in  operation  of  a  railroad  all  damages  which  would 
be  sustained  as  the  necessary  result  of  the  operation  of  the 
road  can  be  immediately  estimated  and  must  be  recovered 
in  one  action.  C.  &  E.  I.  R.  E.  Co.  v.  McAuley,  121  111. 
160;  O.  &  M.  Ry.  Co.  v.  Wachter,  123  111.  440;  Penn.  Mut. 
Life  Ins.  Co.  v.  Heiss,  141  111.  35;  Hyde  Park  Light  Co.  v. 
Porter,  64  111.  App.  152, 167  111.  276. 

Carnes  &  DuNToN  and  E.  M.  Burst,  city  attorney,  attor- 
neys for  appellee. 
A  new  cause  of  action  distinct  from  that  set  out  in  the 
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declaration  can  not  be  brought  into  a  case  by  an  additional 
count  after  the  time  for  suing  upon  it  has  expired.  C.  & 
A.  Ry.  Co.  V.  Reilly,  75  111.  App.  125;  Harper  v.  I.  C.  R.  R. 
Co.,  74  111.  App.  74;  Eylenfeldt  v.  111.  Steel  Co.,  165  111.  185; 
I.  C.  R.  R.  Co.  V.  Campbell,  170  111.  163;  I.  C.  R.  R.  Co.  v. 
Scanlan,  170  111.  107;  Wabash,  St.  L.  &  P.  Ry.  Co.  v. 
McDougall,  118  111.  229;  Secord-Hopkins  Co.  v.  Lincoln, 
173  111.  357. 

A  cause  of  action  is  the  act  or  thing  done  or  omitted  to 
be  done  by  the  defendant  which  causes  the  injury,,  and  the 
statute  of  limitations  runs  from  the  date  of  the  alleged  tort 
or  breach  of  duty  and  not  from  the  time  when  the  damages 
actually  ensue.  Penn.  Co.  v.  C,  M.  &  St.  P.  Ry.  Co.,  144 
111.  197;  111.  C.  R.  R.  Co.  v.  Campbell,  170  111.  163;  Swift  & 
Co.  V.  Madden,  165  111.  41;  Lewis  on  Eminent  Domain,  Sec. 
565;  Calumet  E.  Co.  v.  Mabie,  66  III.  App.  235. 

Mr.  Justiob  Cbabtree  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  brought  by  appellant 
against  appellee,  to  recover  damages  for  alleged  injury  to 
her  property  by  reason  of  the  erection  and  maintenance  of  a 
stand-pipe,  in  a  public  street  of  the  city,  in  the  vicinity  of 
her  property.  The  original  declaration  was  filed  June  8, 
1893,  in  which  it  was  averred  that  plaintiff  was  the  owner 
of  certain  property  in  the  city  of  Sycamore,  upon  which 
was  situated  a  frame  building  used  by  her  as  a  residence, 
and  that  by  reason  of  the  location  of  the  premises  they 
were  especially  valuable  to  her  for  residence  and  business 
purposes,  and  were  readily  rentable  and  salable  for  such 
purposes;  that  defendant  in  the  years  1887  and  1888  caused 
to  be  constructed  and  erected,  at  or  near  the  intersection  of 
the  streets  adjacent  to  plaintiff's  property,  a  stand-pipe  or 
water-tower,  fifteen  feet  in  diameter  and  about  135  feet 
high,  constructed  of  circular  sheet  or  iron  plates  riveted 
together,  and  capable  of  holding  179,000  gallons  of  water; 
that  by  reason  of  the  fact  that  there  is  a  constant  apprehen- 
sion that  said  stand-pipe  may  fall  over  upon  her  divelling 
house  *'  and  crush  and  destroy  the  same,  or  that  it  might 
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blow  over  upon  said  property,  or  burst  and  flood  the  same," 
the  value  of  said  property  is  greatly  depreciated  for  residence 
or  business  purposes,  and  the  market  value  of  said  prem- 
ises is  especially  depreciated.  The  second  count  of  the  orig- 
inal declaration  was  not  materially  different  from  the  first, 
the  substance  of  which  we  have  already  given.  On  Novem- 
ber 19, 1896,  by  leave  of  court,  the  plain tiflp  filed  an  amended 
declaration  consisting  of  twentj -eight  pages  of  record, 
wherein  she  sought  to  recover  for  the  "  wrongful  maintenance 
and  operation  "  of  the  stand-pipe.  The  declaration  being  so 
lengthy,  we  will  not  attempt  to  give  more  of  it  than  the  sub- 
stance of  the  grievances  complained  of  against  the  appellee' 
city,  as  contained  in  the  first  amended  count.  After  setting 
out  the  ownership'  of  property  by  appellant,  and  the  erection 
of  the  stand-pipe  by  appellee,  the  declaration  proceeds  to  aver 
that  the  stand-pipe  in  question  is  used  in  connection  with  the 
water-works  system  of  the  city  of  Sycamore,  and  was 
connected  with  such  system  in  the  month  of  July,  1888, 
and  was  then  commenced  to  be  used  in  connection  with  the 
same  and  has  ever  since  been  so  used;  that  such  stand-pipe 
is  defectively  constructed,  of  poor  material,  by  reason  of 
the  fact  that  the  plates  are  of  a  poor  quality  of  steel, 
"  which  said  steel  is  porous  and  is  not  such  steel  as  it  should 
be,  and  is  not  of  sufficient  strength  and  elasticity  for  a  stand- 
pipe  of  this  character,  and  which  contain  a  large  amount  of 
phosphorus,  which  makes  the  same  brittle  and  easily  broken 
and  fractured,  and  which  same  are  too  thin,  and  are  not  of 
sufficient  tensile  strength  to  sustain  the  great  pressure  of 
water  upon  them  in  the  operation  of  said  stand-pipe  in 
connection  with  the  water-works  system  of  said  city, 
especially  when  the  water  in  the  same  freezes,  as  it  does  in 
winter,  and  being  in  no  way  protected  from  the  weather  in 
winter,  the  water  therein  freezes  from  the  top  downward, 
forming  a  solid  plug  of  ice  from  ten  to  thirty  feet  thick 
from  the  top  downward,  and  which  also  extends  down  the 
sides  of  the  structure,  to  a  thickness  of  three  to  five  feet, 
in  the  shape  of  a  tube,  and  that  when  warm  water  is  pumped 
into  the  bottom  of  the  structure  as  it  is  in  the  use  and  opera- 
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tion  of  the  same  in  connection  with  the  said  water- works 
system,  causes  the  ice  around  the  bottom  to  melt,  and  the 
whole  mass  of  ice  to  float  upon  the  top  of  the  wat«r  so 
pumped  in,  to  a  great  height  in  said  stand-pipe,  to  wit,  to 
nearly  the  top  of  said  stand-pipe;  and  that  this  solid  mass 
of  ice  freezes  in  the  winter  or  spring  time  and  adheres  to  the 
sides  of  said  stand-pipe  to  this  great  height,  and  that  by 
reason  of  the  water  having  been  withdrawn  from  said  stand- 
pipe  in  the  operation  of  the  same  in  connection  with  the 
said  water-works  system,  leaving  said  mass  of  ice  suspended 
in  said  stand-pipe  to  a  great  height  above  the  level  of  the 
w^aterin  the  same,  and  the  sun  coming  out  in  the  spring  of 
the  year,  while  said  mass  of  ice  is  frozen  and  attached  to 
the  top  of  said  stand-pipe,  will  melt  the  same  and  cause  it  to 
loosen  itself  from  the  said  stand-pipe  and  drop  from  a  great 
height  therein  upon  the  water  then  remaining  in  said  stand- 
pipe,  causing  a  great  and  sudden  pressure  upon  said  water 
and  upon  the  plates  and  material  out  of  which  the  said 
stand-pipe  is  constructed,  and  by  reason  of  the  same,  and  of 
the  poor  and  defective  quality  of  the  material  so  used  in  the 
construction  of  the  said  stand-pipe,  the  same  is  likely  to 
burst  and  flood  the  premises  of  the  plaintiff  or  to  cause  the 
stand-pipe  to  fall  upon  and  crush  the  buildings  thereon,  or 
to  weaken  the  plates  out  of  which  said  stand-pipe  is  so  con- 
structed, so  that  the  same  will  be  less  able  to  withstand  any 
sudden  shock  or  great  pressure,  and  thereby  the  stand-pipe 
is  likely  to  fall  and  collapse,  causing  great  damage  to  the 
said  property  of  the  plaintifl^;  and  that  said  stand-pipe,  by 
reason  of  the  facts  above  stated,  is  of  a  dangerous  character 
and  is  reasonably  certain  to  burst  or  fall  over  upon  the  said 
buildings,  and  by  its  great  weight  injure  and  crush  or 
destroy  the  same."  Avers  that  said  stand-pipe  is  a  constant 
menace  to  the  plaintiff's  property  and  creates  a  continual 
apprehension  of  danger,  and  that  since  its  connection  with 
the  water-works  svstem,  its  construction  and  maintenance 
in  such  immediate  proximity  to  plaintiff's  premises  has 
greatly  depreciated  the  market  value  thereof  for  residence 
or  business  purposes,  whereby  she  has  suffered  great  injury 
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and  her  property  has  been  damaged  within  the  meaning  of 
the  constitution  and  laws  of  the  State  of  Illinois,  without  just 
compensation  being  paid  to  her  by  the  defendant  city. 

We  have  thus  quoted  largejy  from,  and  given  the  sub- 
stance of,  the  first  count  of  the  amended  declaration.  The 
remaining  counts  contain  the  same  complaints  in  substance, 
though  in  somewhat  different  phraseology.  The  effect  is 
the  same,  and  it  is  unnecessary  further  to  set  them  out. 
After  various  demurrers  and  pleadings,  issues  were  finally 
formed  upon  the  pleas  of  not  guilty  and  the  statute  of  lim- 
itations of  five  years,  and  the  cause  tried  by  a  jury.  Upon 
the  first  trial  there  was  a  disagreement,  but  upon  the  second 
trial  the  jury  returned  a  verdict  in  favor  of  appellee,  and  a 
motion  for  new  trial  having  been  overruled,  judgment  was 
rendered  against  appellant  for  costs  and  she  appealed  to 
this  court. 

On  the  part  of  appellee  it  is  contended  that  the  amended 
declaration  filed  November  19,  1896,  brought  into  the  case 
a  new  cause  of  action,  while  appellant  insists  it  but  restates 
a  cause  of  action  which  was  defectively  stated  in  the  original 
declaration.  It  is  to  be  observed  that  the  declaration  first 
filed,  complained  only  of  the  erection  of  the  stand  pipe  and 
made  no  charge  whatever  as  to  its  maintenance  and  opera- 
tion in  connection  with  the  water-works  system  of  the 
defendant  city.  But  in  the  amended  declaration,  the  gist 
of  the  damages  complained  of,  is  the  maintenance  or  opera- 
tion of  the  stand-pi jxj  as  a  part  of  the  water-works  system 
of  the  city  and  while  used  in  connection  therewith.  The 
case  appears  to  have  been  tried  upon  that  basis  and  theory. 
We  are  of  the  opinion  the  amended  declaration  brought 
into  the  case  a  new  cause  of  action  which  had  not  been  set 
out  or  sought  to  be  recovered  for  in  the  original  declara- 
tion. It  follows  that  if  more  than  five  years  had  elapsed 
from  the  time  the  city  first  commenced  to  use  and  operate 
the  stand-pipe  as  a  part  of  its  water-works  system,  then 
under  the  five  year  statute  of  limitations,  which  was  prop- 
erly pleaded,  the  action  was  barred  and  the  verdict  was 
right.     It  appears  from  the  evidence  that  the  stand-pipe 
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was  erected,  completed  and  filled  with  water  for  a  test,  as 
early  as  January  31,  1888.  This  suit  having  been  com- 
menced March  27,  1893,  more  than  five  years  had  elapsed 
since  the  completion  of  the  stand-pipe  and  before  the  suit 
was  begun.  Hence,  for  the  mere  erection,  the  action  was 
barred  by  the  statute,  even  if  there  could  have  been  a  recov- 
ery at  all  under  the  original  declaration,  which  appears  to 
have  been  substantially  the  same  as  one  in  Barrows  v.  City 
of  Sycamore,  150  111.  588,  which  was  held  not  to  set  forth 
a  cause  of  action.  That  was  a  suit  to  recover  alleged  dam- 
ages to  property  growing  out  of  the  erection  of  this  same 
stand-pipe.  The  amendments  to  the  declaration  in  this  case 
appear  to  have  been  made  for  the  purpose  of  meeting  the 
views  expressed  in  the  case  cited,  and  as  we  have  already 
said,  it  attempts  to  recover  for  a  cause  of  action  not  set 
forth  in  the  original  declaration.  But  it  is  contended  by 
appellant  that  the  stand-pipe  was  not  connected  with  the 
water-works  system  of  the  city  and  put  into  operation  so 
that  the  complete  damages  could  be  ascertained  until  April 
11,  1888,  and  that  the  suit  was  therefore  commenced  in  apt 
time.  We  think  the  evidence  warranted  the  jury  in  finding 
that  the  stand-pipe  was  permanently  filled  and  put  in  oper- 
ation February  7,  1888,  and  therefore  the  five  year  statute 
of  limitations  was  a  bar  to  any  action  commenced  March 
27,  1893,  regardless  of  the  question  as  to  whether  a  new 
cause  of  action  was  introduced  by  the  amended  declaration 
of  November  19,  1896. 

Under  the  issues  these  questions  were  necessarily  passed 
upon  b}'  the  jury  and  we  see  no  reason  why  their  findinf^ 
should  not  be  sustained.  Certain  questions  were  submitted 
to  the  jury  to  be  answered  specialh',  and  while  they  found 
that  the  plaintiff's  property  was  depreciated  in  market  value 
by  the  location  of  the  stand-pipe,  they  found  that  connect- 
ing the  stand-pipe  with  the  pumping  station  did  not  cause 
such  depreciation. 

They  further  specially  found  that  the  stand-pipe  was 
properly  constructed.  We  think  the  evidence  sustains  these 
findings.  The  burden  of  proving  that  the  stand-pipe  was 
a  dangerous  structure,  as  charged  in  the  declaration,  was 
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upon  the  ap{>ellant,  and  as  we  view  it,  a  preponderance  of 
the  evidence  is  to  the  contrary.  The  statute  of  limitations 
being  a  bar  to  the  action,  other  alleged  errors  were  im- 
material and  need  not  be  considered.  In  any  view  we 
have  been  able  to  take  of  the  case  as  presented  by  the 
record,  the  verdict  was  right  and  the  judgment  must  be 
affirmed. 


City  of  Belvidere  v.  Mary  Criehton. 

1.  Practice—  Additional  Counts  After  the  Evidence  is  Closed,  —After 
the  evidence  is  closed  on  both  sides  the  court  may  permit  the  plaintiff 
to  file  an  additional  count  to  the  declaration  without  imposing  terms, 
where  such  count  does  not  state  a  new  cause  of  action  and  where  the 
defendant  will  not  be  prejudiced  by  it. 

2.  Cities  and  Villages— Coiwfrucftw  Notice  of  Defective  Walks,^ 
Where  a  sidewalk  on  a  public  street  gets  out  of  repair  so  that  it  is 
unsafe  to  travel  upon  and  so  remains  for  a  considerable  time,  notice  of 
'the  defective  condition  of  the  walk  will  be  presumed. 

3.  Damages— ^6W  Not  Excessive,— V/here  the  evidence  showed  that 
before  the  injury  the  plaintiff  was  a  strong,  healthy  woman,  able  to  do, 
and  doing  all  of  her  housework,  but  by  reason  of  the  injury  she  had  been 
confined  to  the  house  most  of  the  time  since  it  occurred,  for  several 
months  was  compelled  to  keep  her  knee  in  a  plaster  cast,  suffered  great 
pain  at  the  time  of  the  trial,  could  not  bend  her  knee  in  the  natural 
way,  and  was  only  able  to  walk  a  short  distance  at  a  time,  a  verdict  for 
|600  is  not  excessive. 

Action  In  Case,  for  personal  injuries.  iVial  in  the  Circuit  Court  of 
Brown  County;  the  Hon.  Charles  E.  Fuller,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  December  term,  1898.  Affirmed.  Opinion  filed  April  11, 
1899.  % 

Robert  W.  Wright,  attorney  for  appellant,  contended 
that  a  pt^rson,  in  full  possession  of  bis  faculties,  passing 
over  a  sidewalk  in  daylight,  is  under  obligations  to  use  his 
eyes  to  guide  his  footsteps,  and  if  he  fails  to  do  so,  he  is 
negligent.  In  order  to  recover,  the  plaintiff  must  make  a 
reasonable  use  of  his  faculties  to  avoid  danger.  Village  of 
Kewanee  v.  Depew,  80  111.  119;  City  of  Chicago  v.  McLean, 
133  lU.  148. 
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The  best  evidence  of  the  condition  of  a  sidewalk,  is  proof 
of  its  condition  immediately  preceding  the  accident,  or  it 
is  competent  to  show  its  condition  a  few  daj^s  before  and  a 
few  days  after.    Chicago  v.  Dalle,  115  111.  386. 

If  testimony  of  the  condition  of  the  walk  after  the  injury, 
is  admitted,  it  must  be  confined  to  a  reasonable  time  after 
the  injury.     Bloomington  v.  Osterle,  139  111.  120. 

W.  C.  DeWolf,  attorney  for  appellee. 

It  is  the  duty  of  a  city  to  keep  its  sidewalks  in  reasonably 
safe  condition  for  travel.  Flora  v.  Naney,  136  111.  48;  City 
of  Chicago  v.  Dalle,  115  111.  388;  Brownlee  v.  Village  of 
Alexis,  39  111.  App.  135;  City  of  Centralia  v.  Baker,  36  111. 
App.  46. 

A  person  passing^  along  a  sidewalkhas  a  right  to  presume 
such  sidewalk  is  in  a  reasonably  safe  condition  for  travel. 
City  of  Chicago  v.  Hickok,  16  111.  App.  142;  City  of 
Chicago  V.  Babcock,  143  111.  358;  City  of  Centralia  v. 
Baker,  36  111.  App.  46. 

A  person  passing  along  a  sidewalk  is  not  bound  to  keep 
his  eyes  constantly  fixed  on  the  walk  in  search  of  holes  or 
defects.  Owen  v.  City  of  Chicago,  10  111.  App.  465;  City 
of  Centralia  v.  Baker,  36  111.  App.  48;  City  of  Chicago  v. 
Babcock,  143  111.  358. 

Notice  of  the  unsafe  condition  of  a  sidewalk  will  be 
implied  if  the  defects  complained  of  have  existed  for  such 
a  length  of  time  that  the  municipal  authorities,  by  the 
exercise  of  reasonable  care  and  deligence  might  have  known 
of  such  defects.  Brownlee  v.  Village  of  Alexis,  39  111. 
App.  143;  Hearn  v.  City  of  Chicago,  20  111.  App.  249; 
Aurora  v.  Dale,  90  111.  46;  Aurora  v.  *Hillman,  90  111.  61. 

**  After  the  lapse  of  '  considerable  time,'  notice  to  the 
corporate  authorities  of  the  defective  condition  of  a  side- 
walk will  be  presumed."  City  of  Aurora  v.  Hillman,  90 
111.  64;  City  of  McLeansboro  v.  Lay,  29  111.  App.  478,  City 
of  Chicago  v.  Dalle,  115  111.  388. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court 
Appellee,  while  walking  upon  a  sidewalk  on  one  of  the 
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streets  of  appellant  with  her  husband,  on  the  afternoon  of 
October  24,  1897,  was  tripped,  by  a  loose  board  in  the  walk 
upon  which  the  latter  stepped,  and  thrown  to  the  ground, 
receiving  an  injury  to  her  knee.  She  claimed  that  she  was 
seriously  and  permanently  injured  by  the  fall  and  brought 
suit  against  the  city  for  damages  therefor.  Upon  trial  the 
jury  gave  her  a  verdict  for  $600,  for  which  amount  judgment 
was  entered. 

After  all  the  evidence  was  in  on  both  sides,  the  court  per- 
mitted plaintiff  to  file  an  additional  count  to  the  declaration 
without  imposing  any  terms,  over  the  objection  of  appel- 
lant, and  this  action  of  the  court  is  assigned  as  error. 

In  the  case  of  Order  of  Mutual  Aid  v.  Paine,  122  111.  625, 
the  following  language  is  used :  "  After  the  verdict  was  in, 
and  pending  a  motion  for  a  new  trial,  the  court  jiermitted 
plaintiff  to  file  two  additional  counts  to  the  declaration  and 
this  is  complained  of  and  urged  as  a  ground  for  reversal. 
The  point  is  not  well  taken.  It  is  manifest  that  defendant 
was  not  prejudiced  by  it.  The  only  possible  effect  it-could 
have  had  was  to  so  perfect  the  declaration  as  to  enable  the 
plaintiff  to  recover  on  the  claim  for  which  the  action  was 
intended  to  be  brought,  and  this  the  court  clearly  had  the 
right  to  allow  to  be  done  by  the  express  provision  of  Sec.  24 
of  the  Practice  Act.'' 

In  the  case  of  Meinke  v.  Nelson  et  al.,  56  111.  App.  269, 
the  Appellate  Court  sustained  the  action  of  the  trial  court 
in  permitting  three  additional  counts  to  the  declaration  to 
be  filed  after  verdict.  It  is  urged,  however,  that  the  addi- 
tional count  stated  a  new  cause  of  action.  The  two  orig- 
inal counts  of  the  declaration  charged  that  the  accident  to 
appellee,  caused  and  produced  "a  sub-luxation  of  the  inter- 
nal semi-lunar  cartilage  of  her  left  knee,"  while  the  addi- 
tional count  charges  that  by  reason  of  appellee's  fall  the 
muscles,  tendons  and  ligaments  in  and  about  her  left  knee 
and  the  back  part  of  her  left  leg  became  greatly  strained 
and  injured,  and  that  by  reason  of  such  injury  the  plaintiff 
suffered  "  a  dislocation  of  her  left  knee  and  a  sub-luxation 
of  the  semi-lunar  cartilage  of  the  left  knee  joint  and  a  sulv; 
uxation  of  the  left  knee  joint." 
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It  is  evident  that  the  same  general  cause  of  action  was 
stated  in  the  amended  count  of  which  notice  was  given  to 
appellant  in  the  two  original  counts.  Upon  the  trial  appel- 
lee's injured  knee  was,  at  the  request  of  appellant,  submitted 
to  an  examination  by  three  physicians  named  by  appellant; 
these  physicians,  after  making  a  thorough  investigation,  tes- 
tified in  the  case  concerning  every  phase  of  the  injury. 
Appellant  therefore  had  the  benefit  of  the  testimony  of  phy- 
sicians selected  by  its  counsel  concerning  every  feature  of 
the  injury  and  could  not  have  been  prejudiced  by  the  de- 
scription of  the  injury  contained  in  the  additional  counts 
filed  after  the  evidence  was  in. 

In  addition  to  this  the  jury,  in  answer  to  an  interrogatory 
submitted  to  them,  found  specially,  that  the  injury  from 
which  appellee  was  suffering,  was  the  one  stated  in  the  first 
two  counts  of  the  declaration,  so  that  even  had  there  been 
a  different  cause  of  action  stated  in  the  additional  count,  no 
injustice  would  have  resulted  to  defendant.  After  the  addi- 
tional count  had  been  filed,  appellant  interposed  a  demurrer 
to  it  which  was  overruled  by  the  court.  The  additional 
count  alleged  that  the  defect  in  the  sidewalk  had  existed 
for  four  months,  but  it  nowhere  averred  that  the  citv  had 
notice  that  the  walk  was  out  of  repair,  nor  that  it  had  been 
out  of  repair  so  long  a  time  that  the  city,  by  the  exer- 
cise of  due  care,  could  have  known  that  fact;  but  it  did  aver 
that  appellant  for  four  months  wrongfully  and  negligently 
suffered  said  walk  to  be  and  remain  in  bad  and  unsafe  con- 
dition and  repair.  This  court  has  said  in  the  case  of  city  of 
East  Dubuque  v.  Burhy te,  74  111.  App.  99,  where  the  same 
question  arose  "  "We  are  not  satisfied  that  the  settled  rules 
of  pleading  will  permit  the  necessary  averment  of  notice  to  ! 

the  city  to  be  thus  omitted  or  stated  argumentatively." 
See  also  same  case,  173  111.  553.  We  are  therefore  of  o]nn- 
ion  that  it  would  have  been  better  practice  had  the  court 
below  sustained  the  demurrer.  No  injury,  however,  resulted 
to  appellant  from  the  failui'e  to  sustain  the  demurrer  to  the 
additional  count,  as  the  other  counts  in  the  declaration  are 
Bullicient  to  sustain  the  verdict.  ! 
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The  further  objection  is  urged  that  the  court  admitted 
testimony  as  to  the  condition  of  tlie  walk  at  too  remote  a 
date  from  the  time  of  the  injury,  permitting  witnesses  to 
testify  as  to  its  condition  several  months  prior  to  said  time. 
The  testimony  as  to  the  condition  of  the  walk  at  such  prior 
time,  however,  was  followed  by  other  evidence  showing  its 
condition  substantially  to  the  time  of  the  accident.  But  even 
if  otherwise  objectionable,  the  evidence  was  admissible  for 
the  purpose  of  proving  constructive  notice  to  the  cit3\ 

When  a  sidewalk  on  a  public  street  gets  out  of  repair  so 
that  it  is  unsafe  to  travel  upon,  and  so  remains  for  a  consid- 
erable time,  notice  of  the  defective  condition  of  the  walk 
will  be  presumed.  City  of  Chicago  v.  Dalle,  115  111.  386; 
City  of  Aurora  v.  Hillman,  90  111.  01. 

The  first  three  instructions  given  for  appellee  fail  to  state 
fully  with  entire  correctness,  the  degree  of  care  required  of 
appellant  in  regard  to  the  condition  and  repair  of  its  walks. 
The  correct  rule,  however,  is  stated  a  number  of  times  in 
the  instructions,  and  we  do  not  think  the  case  was  so  close 
upon  the  facts  that  the  jury  could  have  been  misled. 

It  is  further  urged  that  the  amount  of  damages  allowed 
in  this  case  is  excessive.  The  evidence  shows,  however, 
that  before  the  injury,  appellee  was  a  strong,  healthy 
woman,who  was  able  to  and  did  do  all  of  her  housework;  that 
by  reason  of  the  injury  she  had  been  confined  to  the  house 
most  of  the  time  since  it  occurred;  that  for  several  months 
she  was  compelled  to  keep  her  knee  in  a  plaster  cast;  that 
she  suffered  great  pain,  and  at  the  time  of  the  trial  could 
not  bend  her  knee  in  a  natural  way,  and  was  only  able  to 
walk  a  short  distance  at  a  time.  Under  such  circumstances, 
the  amount  allowed  for  damages  was  not  excessive. 

The  evidence  in  this  case  shpws  that  the  walk  in  question 
was  out  of  repair  at  the  time  of  the  accident  and  had  so 
been  for  some  months  previous;  and  that  the  city  had  both 
actual  and  constructive  notice  of  its  condition. 

The  verdict  was  a  small  one,  and  we  are  of  the  opinion 
that  upon  the  whole  case,  substantial  justice  has  been  done, 
and  the  judgment  should  be  affirmed. 
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1.  Verdict — Exces^ivey  Not  Cured  by  a  Remittitur. — A  judgment 
based  upon  a  verdict  so  excessive  as  to  induce  the  belief  that  it  must  have 
been  brought  about  by  prejudice  or  a  total  misconception  of  the  facts 
(the  entering  of  a  remittitur  leaving  it  still  largely  in  the  excess  of  any 
possible  damages  shown  by  the  evidence),  should  not  be  permitted  to 
stand. 

2.  Damages — Flooding  Premises  by  Water. — The  measure  of  dam- 
ages in  cases  of  flooding  the  premises  of  another  with  water,  is  the  depre- 
ciation in  the  market  value  of  the  premises  arising  from  the  injury 
thereto,  to  be  determined  by  a  comparison  of  tiie  market  value  of  the 
same  before  and  after  such  injury  as  shown  by  the  testimony. 

3.  Estoppel — To  Claim  Damages  by  Having  Signed  an  Agreement.  — 
A  person  is  not  to  be  precluded  from  recovering  damages  in  this  case  for 
an  injury  sustained  by  him  through  the  raising  and  repairing  of  the 
dam,  by  the  mere  fact  of  his  signing  the  agreement  that  the  directors  of 
said  company  should  raise  the  dam  to  nine  feet,  and  assess  the  expenses 
on  the  water  company  in  proportion  to  the  number  of  inches  owned  by 
them  respectively. 

Action  on  the  Case,  to  recover  for  damages,  for  flooding  premises  by 
raising  a  dam.  Trial  in  the  Circuit  Court  of  Whiteside  County;  the 
Hon.  Frank  D.  Ramset,  Judge,  presiding.  Verdict  and  judgment  for 
plaintiff;  appeal  by  defendant.  Heard  in  tills  court  at  the  December 
term,  1898.    Reversed  and  remanded.    Opinion  filed  April  11 » 1899. 

F.  J.  Bowman,  J.  W.  White  and  Benkett  &  Green, 
attorneys  for  appellant. 

The  plaintiff  should  have  made  out  his  case  by  a  prepon- 
derance of  the  evidence,  which  he  has  failed  to  do.  The  ver- 
dict and  judgment  thereon  rests  on  the  testimony  of  the 
plaintiff  alone  on  the  question  of  damages,  the  only  ques- 
tion in  issue.  Peaslee  v.  Glass,  61  111.  95;  Kenyon  v.  Hamp- 
ton, 70  111.  App.  81;  111.  Central  R.  E.  Co.  v.  Alexander,  46 
111.  App.  505. 

The  measure  of  damages  in  cases  of  this  kind,  is  the 
depreciation  in  the  market  value  of  the  premises  as  shown 
by  a  comparison  of  such  market  value  before,  with  that 
after  the  injury,  of  which  complaint  is  made.  Kankakee 
&  S.  R.  Co.  v.  Horan,  131  111.  288;  Dupuis  v.  Railway  Co., 
115  111.  99. 
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J.  E.  McPherran,  attorney  for  appellee. 

Mr.  Justice  Hiobeb  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  brought  by  appellee 
against  appellant  to  recover  for  damages  alleged  to  have 
been  sustained  by  him  on  account  of  the  flooding  of  his 
premises,  by  the  raising  of  a  dam  in  the  Rock  River  by 
appellant  in  1895. 

The  declaration  sets  forth  that  the  plaintiff  was  for  twenty 
years  or  more,  the  owner  of  certain  premises  bounded  on 
the  north  by  the  right  of  way  of  the  Chicago  &  North- 
^Vestern  Railway  Company,  and  on  the  south  by  the  Rock 
River,  in  Whiteside  county,  and  fully  described  therein; 
that  as  such  owner,  the  plaintiff  therein  was  entitled  to  the 
stone  in  the  bed  of  Rock  River,  in  front  of  his  said  premises, 
from  the  north  bank  of  the  river  to  the  middle  thread  of 
jbhe  current  of  the  same;  that  defendant,  a  corporation, 
doing  business  as  an  hydraulic  company  upon  said  Rock 
River,  at  the  city  of  Sterlino^,  in^id  county,  did  in  July, 
1895,  build  and  repair  a  certain  dam  across  said  river;  that 
by  reason  of  the  reconstruction  and  repair  of  said  dam,  the 
lands  of  said  plaintiff  were  so  overflowed  that  it  has  become 
difficult  if  not  impossible  to  quarry  stone  from  the  bed  of 
said  river  in  front  of  said  premises,  or  to  open  and  operate 
quarries  for  stone  on  the  north  bank  of  said  river  upon  said 
premises;  that  in  consequence  of  such  wrongful  acts  of  the 
defendant,  plaintiff^s  property  in  the  rock  of  said  premises, 
has  been  rendered  valueless,  and  that  he  has  thereby  sus- 
tained damages,  etc.  To  this  declaration  the  appellant 
pleaded  the  general  issue.  Upon  the  trial  the  jury  returned 
a  verdict  for  appellee,  for  the  sum  $3,945.  Appellee  en- 
tered a  remittitur  of  $1,195  and  judgment  was  entered 
against  appellant  by  the  court  for  the  sum  of  $2,750;  from 
which  judgment  an  appeal  was  taken  to  this  court. 

One  of  the  principal  errors  assigned  is  that  the  damages 
are  excessive,  and  this  we  shall  first  consider.  It  appeared 
from  the  evidence  that  the  premises  in  question  consisted 
of  a  long,  narrow  strip  of  land,  extending  from  the  railroad 
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embankment  on  the  north  out  into  the  stream  on  the  south. 
There  was  stone  upon  the  premises,  which  bad  been  quar- 
ried to  a  greater  or  less  extent,  prior  to  the  building  of 
the  dam  in  1895.  The  weight  of  the  evidence  appears  to 
be  that  the  repairing  and  reconstruction  of  the  dam  raised 
the  water  to  some  extent  along  the  premises  of  appellee, 
but  there  was  a  sharp  conflict  as  to  whether  or  not  quarry- 
ing could  have  been  profitably  done  on  the  premises  before 
the  building  of  the  dam.  Appellee  testified  that  the  fair 
cash  market  value  of  his  land,  prior  to  the  repairing  of  the 
dam,  was  at  least  $10,000,  and  that  thereafter  it  w'as  not  to 
exceed  $2,000,  thereby  fixing  his  damages  at  $8,000.  He  was 
not  corroborated,  however,  by  any  other  witness,  and,  in  fact, 
produced  no  witness  but  himself,  upon  the  question  of  the 
amount  of  damages.  On  the  contrary  five  witnesses,  all  of 
whom  appear  to  have  been  well  acquainted  with  the  prem- 
ises, and  most  of  them  men  of  considerable  experience  in 
business  affairs,  testified  that  the  value  of  said  premises  was 
as  great  after  the  repairing  of  said  dam  as  before.  They 
valued  the  premises  at  from  $50  to  $500,  and  only  one  of 
them  swore  that  it  might  possibly  reach  the  latter  figure, 
his  opinion  being  that  $150  to  $200  would  cover  it.  The 
verdict  of  the  jury,  which  was  for  $3,940,  was  greatly  in 
excess  of  the  entire  value  of  the  premises  prior  to  the  re- 
pairing of  the  dam  as  testified  to  by  these  witnesses.  The 
amount  of  damages  found  by  the  jury  was  clearly  against 
the  weight  of  the  evidence,  and  we  are  aware  of  no  reason 
why  the  jury  should  have  accepted  the  uncorroborated  tes- 
timony of  the  appellee  alone,  and  wholly  disregarded  the 
testimony  of  the  five  witnesses  sworn  for  appellant.  The 
verdict  was  so  excessive  as  to  induce  the  belief  that  it  must 
have  been  brought  about  by  prejudice  or  a  total  miscon- 
ception of  the  facts.  It  is  true  appellee  entered  a  remittitur 
amounting  to  nearly  one-third  of  the  amount  found  for  him, 
but  the  amount  for  which  judgment  was  given,  is  still 
largely  in  excess  of  any  possible  damages,  as  shown  by  the 
evidence,  and  in  such  a  case  a  judgment  should  not  be  per- 
mitted to  stand.  Loewenthal  v.  Strong,  90  111.  74. 
The  giving  of  the  instructions  on  the  part  of  the  plaintiff 
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is  assigned  as  error,  and  particular  attention  is  directed  to 
instruction  No.  5.    This  instruction  is  as  follows : 

"  The  court  instructs  the  jury  that  if  they  find  from  the 
evidence  that  plaintiff  has  rock  in  the  bank  of  the  river 
east  of  the  "Q"  bridge  as  far  up  as  Broadway,  and  that 
the  water  caused  by  the  raising  defendant's  dam  in  1895,  as 
claimed  by  plaintiff,  does  not  overflow  or  cover  such  rock, 
yet,  if  the  jury  believe  from  the  evidence  that  the  raising 
of  the  dam  has  so  injuriously  affected  the  roadway,  if  any, 
along  the  margin  of  the  stream  upon  plaintiff's  lands,  as 
to  prevent  plaintiff  from  getting  to  said  rock  to  haul  them 
out  when  quarried,  without  the  construction  of  another  or 
new  road  along  said  margin,  then  the  cost  of  the  construc- 
tion of  such  other  or  new  road  is  an  element  of  damage 
which  you  have  a  right  to  consider,  unless  you  shall  find 
from  the  evidence  that  the  cost  of  constructing  a  new  road 
would  exceed  the  value  of  the  rock  in  the  bauK,  and  if  vou 
shall  so  find  from  the  evidence,  then  you  should  exclude 
the  cost  of  the  construction  of  a  new  road  and  take  into 
account  or  consideration  the  value  of  the  stone  in  the  bank, 
if  you  shall  find  from  the  evidence  that  building  stone  can 
be  quarried  in  said  bank  with  profit." 

We  understand  the  true  rule  as  to  the  measure  of  dam- 
ages in  cases  of  this  kind  to  be  the  depreciation  in  the 
market  value  of  the  premises,  arising  from  the  injury 
thereto,  and  that  such  depreciation  is  to  be  determined  by 
a  comparison  of  the  market  value  of  the  same  before,  and 
after  such  injury,  as  shown  by  the  testimony.  K.  &  S.  E. 
R.  Co.  V.  Iloran,  131  111.  288,  and  cases  there  cited.  The 
instruction  in  question  does  not  lay  down  the  correct  rule 
of  law  in  regard  to  the  measure  of  damages,  as  shown  by 
the  above  authorities.  It  calls  the  attention  of  the  jury 
from  the  true  measure  of  damages  to  another  rule  which 
could  not  fail  to  confuse  them,  even  though  the  true  rule 
were  elsewhere  fully  stated.  Where  the  evidence  is  con- 
flicting it  is  important  that  the  jury  receive  accurate  instruc- 
tions as  to  the  law  governing  the  case.  The  question  of 
damages  was  vital  in  this  case  and  all  instructions  in  refer- 
ence to  that  subject  should  have  been  carefully  guarded. 

Upon  the  trial  appellant  offered  in  evidence  an  instru- 
ment in  writing,  known  as  Exhibit  1,  which  was  as  follows: 
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"The  undersigned  water  owners  of  the  Sterling 
Hydraulic  Companv  works,  herebv  mutually  agree  that 
the  directors  of  saidf  company  shall  raise  the  dam  to  nine 
feet  and  assess  the  expense  on  said  water  company  in  pro- 
portion to  the  number  of  inches  owned  by  them'  respect- 
ively. Said  raise  to  be  made  in  1892,  if  practicable,  in  the 
judgment  of  said  directors." 

This  instrument  was  signed  for  the  Keystone  Manufact- 
uring Company  and  Eureka  Company,  by  Thomas  A.  Gait, 
the  appellee,  as  president  of  the  former  and  owner  of  the 
latter,  and  by  other  companies  as  well  as  individuals  inter- 
ested. Appellant  offered  to  prove  that  the  repairs  to  the 
dam  complained  of  were  made  in  pursuance  of  the  agree- 
ment contained  in  the  above  instrument.  The  exhibit  was, 
however,  objected  to  by  counsel  for  appellee,  and  the 
objection  having  been  sustained,  this  action  of  the  court  is 
also  assigned  as  error.  As  this  case  is  to  be  submitted  to 
another  jury  we  deem  it  best  to  pass  upon  this  question  at 
this  time. 

We  are  of  opinion  that  appellee  would  not,  by  the  mere 
fact  of  his  signing  the  agreement  for  the  corporations  he 
was  connected  with,  be  precluded  from  recovering  damages 
for  any  injury  sustained  by  him  through  the  raising  and 
repairing  of  the  dam.  One  of  the  legitimate  expenses 
connected  with  such  improvement,  would  be  the  payment 
of  all  damages  occasioned  thereby  to  riparian  owners. 
The  corporations  with  which  appellee  was  connected  would 
have  to  pay  their  proportion  of  these  expenses,  thereby 
causing  him  to  pay  his  share,  and  there  is  no  reason  why 
he  should  suffer  the  whole  loss,  if  any  should  occur,  him- 
self.  This  exhibit  was  properly  excluded  by  the  court,  but 
for  the  errors-  above  mentioned,  the  judgment  will  be 
reversed  and  the  cause  remanded  for  another  trial  Re- 
versed and  remanded. 
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1.  Damages— TF^n  $1,000  Not  Recessive,  — A  widow,  sixty-three 
years  old,  was  driving  in  her  top-buggy,  along  a  public  highway,  when 
a  man,  very  much  intoxicated,  drove  up  behind  her  with  a  span  of 
horses  and  wagon,  his  horses  on  the  run.  His  horses  turned  out  of 
their  own  accord,  but  not  sufficiently  to  avoid  plaintiff's  buggy,  which 
they  struck  and  overturned,  inflicting  upon  her  serious  injuries  and 
damaging  the  buggy.  She  received  a  compound  fracture  of  the  lower 
part  of  the  left  arm,  which  had  to  be  set  and  the  arm  put  into  splints. 
Her  left  wrist  was  dislocated.  She  was  treated  for  three  months  for 
these  injuries  by  a  surgeon,  at  a  cost  of  $35.  She  sufifered  great  pain, 
and  still  suffers  pain  in  her  wrist.  Her  hip  and  knee  were  injured,  so 
she  could  not  lie  upon  that  side  for  three  or  four  months.  The  top  was 
broken  off  her  buggy,  the  box  split,  and  the  spokes  broken  out  of  three 
of  the  wheels.  The  proof  tended  to  show  that  it  was  depreciated  in 
value  |50.  In  an  action  under  the  dram-shop  act,  against  the  saloon- 
keepers who  sold  the  man  liquor,  she  recovered  a  verdict  for  $1,000. 
Hddy  not  excessive. 

2.  Instructions  —  Under  the  Dranv-Shop  Act  —  Immediate  and 
Approximate  Causes  of  Intoxication, — An  instruction  that,  to  entitle 
plaintiff  to  recover,  not  only  must  it  appear  that  the  defendants  sold  the 
intoxicating  liquor  which  contributed  to  the  intoxication,  but  also  that 
said  intoxication  was  the  immediate  or  proximate  cause  or  occasion  of 
the  injury,  without  defining  what  is  meant  by  remote  and  proximate 
cause,  is  calculated  to  mislead  the  jury,  and  properly  refused. 

8.  Same — Liability  under  the  Dram-Shop  Act, — An  instruction  advis- 
ing the  jury  that  if  they  believe  any  one  of  the  defendd.nts  did  not  furnish 
liquor  which  caused  the  intoxication,  they  should  find  all  the  defend- 
ants not  guilty,  does  not  state  the  law  correctly. 

4.  Records— ^^datn7«  to  he  Made  a  Part  of^  by  Bill  of  Exceptions,-^ 
The  fact  that  the  clerk  copies  affidavits  used  on  a  motion  for  a  new 
trial  into  the  record  prepared  by  him,  does  not  make  them  a  part  of  the 
record.  Affidavits  can  only  become  a  part  of  the  record  of  a  common 
law  action  by  being  embodied  in  a  bill  of  exceptions  signed  and  sealed 
by  the  judge. 

Action  nnder  the  Dram-Shop  Act.— Trial  in  the  Circuit  Court  of 
Ogle  County;  the  Hon.  Jambs  S.  Baumb,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff;  appeal  by  defendants.  Heard  in  this  court 
at  the  December  term,  1898.    Affirmed.    Opinion  filed  April  11,  1809. 

Francis  Bacon  and  W.  J.  Emerson,  attorneys  for  appel- 
lants. 
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J.  0.  Seyster,  attorney  for  apj^ellee. 

Mr.  Presidino  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Sarah  Whittaker,  a  widow^  sixty-three  years  old,  was  driv- 
ing in  a  top-buggy  owned  by  her  along  a  public  highway 
from  the  village  of  Byron  to  her  home  on  Noveml^er  19, 
1897,  when  Nelson  Miller,  very  much  intoxicated,  drove  up 
behind  her  with  a  span  of  horses  and  a  wagon,  with  bis 
horses  running.  His  horses  turned  out  of  their  own  accord, 
but  not  sufficiently  to  avoid  plaintiflPs  buggy,  and  they 
struck  and  overturned  it,  inflicting  upon  plaintiff  serious 
injuries  and  damaging  the  buggy.  The  defendants  are  three 
saloon-keepers.  Mrs.  Whittaker  sued  them  to  i:ecover  dam- 
ages for  the  injuries  she  sustained,  charging  that  they  had 
caused  the  intoxication  of  Miller  at  that  time,  and  that  it 
was  by  reason  of  Miller^s  intoxication  that  the  injuries  were 
inflicted  upon  her.  Defendants  pleaded  not  guilty.  Upon 
a  jury  trial  plaintiff  recovered  a  verdict  and  judgment  for 
$1,000.     Defendants  prosecute  this  appeal  therefrom. 

Mrs.  Whittaker  received  a  compound  fracture  of  the  lower 
part  of  the  left  arm,  which  had  to  be  set  and  the  arm  put 
in  splints.  Her  left  wrist  was  dislocated.  There  was  a 
rupture  of  certain  ligaments  thereabouts.  She  was  treated 
for  three  months  for  these  injuries  by  a  surgeon,  at  a  cost 
of  $35.  Her  arm,  hand  and  wrist  are  not  as  good  as  before. 
The  proof  is  that  such  a  fracture  never  heals.  She  suffered 
great  pain  from  these  injuries,  and  still  suffers  pain  in  her 
wrist.  She  can  not  shut  her  left  hand.  There  is  a  deform- 
ity with  lack  of  use  of  the  arm.  She  had  a  clock  upon  her 
lap  when  overthrown,  and  thinks  she  struck  her  hip  upon 
it.  Her  hip  and  knee  were  injured,  and  she  could  not  lie 
upon  that  side  for  three  or  four  months.  The  top  was 
broken  off  her  buggy;  the  buggy  box  was  split  and  spokes 
were  broken  out  of  three  of  the  wheels.  The  proof  tended 
to  show  that  the  buggy  was  depreciated  in  value  $50.  We 
can  not  say  the  verdict  was  excessive. 

There  was  evidence  which  if  believed  was  sufficient  to 
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show  that  Miller  drank  whisky  that  day  at  the  saloon  of 
each  defendant  and  kept  on  going  from  one  drinking  place 
to  another  and  taking  liquor  at  each  till  he  was  thoroughly 
intoxicated;  that  in  that  condition  he  started  for  home,  and 
in  that  condition  overtook  and  drove  into  plaintiff.  There 
was  an  effort  to  show  that  his  drinking  at  Kennedy's  was  at 
the  commencement  of  his  spree;  that  he  drank  at  one  or 
more  other  saloons  besides  those  of  the  defendants,  and  that 
after  he  became  intoxicated  some  of  the  defendants  refused 
him  further  drinks.  There  was  other  proof  that  he  was  in 
Kennedy's  twice,  once  at  the  commencement  of  his  spree 
and  another  time  later,  and  that  he  took  two  or  three  drinks 
of  whisky  each  time  that  he  was  in  Kennedy's.  We  can 
not  say  the  jur}"  erred  in  the  conclusion  reached,  and  it  was 
undoubtedly  Miller's  intoxication  which  caused  him  to 
drive  into  and  injure  plaintiff. 

The  witness  Call,  who  was  with  Miller  in  several  saloons 
that  day,  having  stated  he  and  Miller,  after  drinking  at 
Kennedy's,  were  in  Brayton's  lunch  room  nearly  an  hour, 
was  asked  on  cross-examination  :  "That  was  time  enough 
for  this  whisky  you  got  at  Kennedy's  to  all  work  off  ? "  The 
court  sustained  an  objection  to  this  question.  This  was 
rather  an  assertion  than  a  question.  Moreover,  the  witness 
had  not  qualified  as  an  expert,  competent  to  express  an 
opinion.  The  material  question  would  have  been  whether 
the  effects  upon  Miller  of  the  whisky  he  had  previously 
taken  at  Kennedy's  had  worked  off.  This  was  to  be  proven 
like  any  other  fact.  (King  v.  Haley,  86  111.  106.)  We  think 
the  court  did  not  err  in  this  ruling. 

The  instructions  given  for  plaintiff  seem  to  be  in  har- 
mony with  the  law  on  this  subject  as  recognized  in  this 
State.  Emory  v.  Addis,  71  111.  273;  Brown  v.  Butler,  66  111. 
App.  86. 

The  court  refused  instruction  "  A  "  offered  by  defendants. 
It  told  the  jury  that  to  entitle  plaintiff  to  recover  not  only 
must  it  appear  that  defendants  sold  intoxicating  liquor  to 
Miller  which  contributed  to  his  intoxication,  but  also  that 
said  intoxication  was  the  immediate  or  proximate  cause  of 
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the  injury,  and  not  merely  the  remote  cause  or  occasion  of 
the  injury.  We  think  this  was  calculated  to  mislead  the 
jury.  What  was  meant  by  remote  and  proximate  cause  was 
not  defined.  There  was  no  dispute  in  the  evidence  but  that 
Miller  was  drunk,  and  because  he  was  drunk  drove  into  and 
injured  plaintiff.  If,  therefore,  defendants  sold  him  liquors 
which  made  him  drunk,  the  statute  made  them  liable  no 
matter  whether  the  jury  would  consider  that  a  proximate 
or  remote  cause.  (Roth  v.  Eppy,  SO  111.  283.)  Refused 
instruction  "  B''  told  the  jury  if  the  plaintiff  had  failed  to 
establish  by  a  preponderance  of  the  evidence  every  material 
allegation  of  her  declaration  ij;  should  find  defendants  not 
guilty.  This  was  not  strictly  correct.  A  s|>ecial  attempt  had 
been  made  to  exonerate  defendant  Kennedy.  The  plaintiff 
might  have  failed  in  proving  the  material  allegation  that 
Kennedy  contributed  to  the  intoxication  of  Miller,  and  ^^et 
be  entitled  to  a  verdict  against  the  other  defendants. 
Defendants'  instruction  No.  1,  given,  covered  the  law  upon 
this  subject.  Refused  instruction  "  C  "  advised  the  jurj*  that 
if  they  believed  any  one  of  the  defendants  did  not  furnish 
liquor  to  Miller  which  caused  his  intoxication  they  should 
find  all  the  defendants  not  guilty.  This  is  not  the  law. 
Refused  instruction  "  D  "  was  to  the  effect  that  if  Miller 
had  entirely  recovered  from  the  effects  of  the  intoxicating 
liquors  sold  him  by  defendants,  and  the  intoxication  which 
caused  the  injury  was  not  caused  by  the  liquors  sold  him  by 
defendants,  but  by  liquors  obtained  from  some  other  person, 
then  they  should  find  defendants  not  guilty.  We  doubt  ijf 
the  evidence  justified  such  an  instruction  as  to  any  defend- 
ant. Certainly,  it  did  not  as  to  any  defendant  but  Ken- 
nedy. As  the  instruction  applied  to  all  defendants,  it  was 
not  proper.  It  is  also  covered  by  instructions  ^iven  for 
defendants,  especially  No.  4.  Plaintiff's  instructions  were 
all  limited  to  injury  caused  by  intoxication  produced  by  the 
defendants.  We  think  no  error  was  committed  in  refusing 
the  instruction. 

It  is  assigned  for  error  that  the  court  denied  a  motion  by 
defendants  for  a  continuance.    The  motion  and  affidavit  in 
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support  thereof,  the  denial  of  the  motion  and  ap  exception 
thereto,  are  none  of  them  embodied  in  the  bill  of  excep- 
tions. On  the  motion  for  a  new  trial  certain  affidavits  of 
newly-discovered  evidence  seem  to  have  been  filed.  They 
are  not  embodied  in  the  bill  of  exceptions.  .The  clerk 
has  copied  these  affidavits  into  the  record  prepared  by 
him,  but  this  does  not  make  them  a  part  of  the  record. 
Affidavits  can  only  become  a  part  of  the  record  of  a  com- 
mon law  action  by  being  embodied  in  a  bill  of  exceptions 
signed  and  sealed  by  the  judge.  C,  B.  &  Q.  E.  R.  Co.  v. 
Bowman,  122  111.  595;  Anderson  Transfer  Co.  v.  Fuller,  17i 
111.  221. 
The  judgment  is  affirmed. 


North  Kankakee  8t.  By.  Go.  v.  JohnB.  Blatchford^  Adm. 

1,  EXPKRT— Definition. — An  expert  is  one  instructed  by  experience, 
and  to  become  such  requires  a  course  of  previous  habit  and  practice,  or 
of  study,  so  as  to  be  familiar  with  the  subject  under  consideration. 

2.  Expert  TEsrriKOSY,— Witness  to  he  Shown  Competent.— Before  a 
witness  can  be  permitted  to  give  an  opinion  as  an  expert,  he  must  be 
shown  to  be  competent  as  such,  to  give  it 

8.  Same— W/ien  Not  Admissible  as  Siush. — Where  a  matter  requires 
no  special  knowledge  and  may  be  determined  by  a  jury  upon  a  sufficient 
description  of  the  apparatus  and  the  manner  in  which  it  is  used,  the 
conditions  may  be  proved  by  witnesses  and  the  conclusions  drawn  by 
the  jufy. 

4.  Cross-Examination— Ptom/iy  Can  Not  Establish  his  Case  on.-^ 
It  is  improper  to  permit  a  plaintiff  to  attempt  in  the  first  instance  to 
establish  any  branch  of  his  case  by  the  cross-examination  of  his  adver- 
sary's witnesses. 

5.  "^EmAQEXic^—Not  to  be  Imputed  to  Infants,— The  law  will  not 
impute  negligence  to  an  infant  three  years  and  four  months  of  age. 

Aetion  in  Case.— Death  from  negligent  act.  Trial  in  the  Circuit  Court 
of  Kankakee  County;  the  Hon.  John  S^^all,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this  court 
at  the  December  term,  1898.  Reversed  and  remanded.  Opinion  filed 
April  11,  1899. 
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Paddock  &  Coopeb  and  A.  L.  Gkangeb,  attorneys  for 
appellant. 

W.  E.  Hunter  and  W.  H.  Savary.  attorneys  for  appellee. 

Mr.  Justice  IIiobee  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case  brought  by  appellee  as  admin- 
istrator of  the  estate  of  Florence  Blatchford,  deceased,  to 
recover  damages  of  appellant  for  its  alleged  negligence  in 
causing  her  death. 

The  deceased,  who  was  three  vears  and  four  months  old 
at  the  time,  was,  on  the  6th  day  of  May,  1897,  sent  by  her 
mother  to  spend  the  day  with  her  aunt,  Mrs.  Bond,  who 
lived  on  the  line  of  appellant's  street  railway.  Mrs.  Bond 
sent'  deceased  and  her  own  child,  a  boy  aged  six  years,  out 
into  the  yard  to  play.  After  a  time  they  crossed  the  street 
on  the  further  side  of  appellant's  tracks  to  play  with  other 
children  in  a  sand  pile.  The  two  children,  seeing  one  of 
defendant's  cars  approaching,  attempted  to  recross  the  street 
to  the  house  of  Mrs.  Bond,  when  Florence  was  struck  by 
the  car  and  killed.  There  are  four  counts  in  the  declaration. 
Tlve  first  and  fourth  charge  that  the  car  was  running  at  an 
unsafe  rate  of  speed,  and  was  negligently  and  carelessly 
managed.  The  second  count  alleges,  in  addition,  the  failure 
to  use  fenders  on  the  cars.  The  third  count  alleges  negli- 
gence in  the  use  of  a  vestibule,  so  constructed  as  to  prevent 
the  motorman  from  seeing  persons  of  small  stature  immedi- 
ately in  front  of  the  car.  The  general  issue  was  filed  and 
upon  trial  the  jury  rendered  a  verdict  in  favor  of  plaintiff 
for  $900.  A  motion  for  a  new  trial  was  overruled  and 
judgment  entered  upon  the  verdict. 

In  support  of  the  second  count  of  the  declaration,  the 
witness  Reed  was  permitted  to  testify  as  an  expert  concern- 
ing the  use  of  fenders  on  cars  operated  upon  electric  street 
railways.  The  admission  of  this  testimony  was  objected  to 
by  api)ellant,  but  the  objection  was  overruled  by  the  court. 
He  testified  that  he  had  no  practical  experience  in  the  con- 
struction and  operation  of  electric  street  railways;  that 
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fenders  were  not  in  general  use  in  the  State  of  Illinois,  ex- 
cept in  the  city  of  East  St.  Louis;  that  they  had  recently 
come  in  use  to  a  limited  extent  in  the  city  of  Chicago;  that 
he  had  seen  them  in  use  in  a  number  of  cities  outside  of  this 
State;  that  he  had  never  kept  a  record  for  the  purpose  of 
ascertaining  whether  the  use  of  fenders  made  the  cars  to 
which  they  were  attached,  more  or  less  dangerous  to  the 
public,  than  cars  which  did  not  use  them,  and  only  knew  in 
that  particular  what  operators  had  told  him;  that  he  never 
compared  casualties  on  roads  using  fenders  with  roads  not 
using  them,  and  that  he  never  saw  a  fender  attached  to  a 
car  strike  any  one.  Yet  he  was  permitted  to  testify  as  to 
the  eflFect  which  would  be  produced  by  a  fender  coming  in 
contact  with  a  person  on  the^track,  and  to  give  his  opinion 
as  to  the  effect  of  the  use  of  such  apparatus  upon  the  safety 
of  the  public.  If  expert  evidence  was  admissible  at  all, 
there  was  no  proper  foundation  laid  for  the  testimony  of 
this  witness.  Before  a  witness  can  be  permitted  to  give  an 
opinion  as  an  expert,  he  must  be  shown  to  be  competent  to 
give  the  same.  C.  &  A.  R.  R.  Co.  et  al.  v.  S.  &  N.  W.  R. 
Co.,  67  111.  142. 

"  An  expert  is  one  instructed  by  experience,  and  to  be- 
come such  requires  a  course  of  previous  habit  and  practice, 
or  of  study,  so  as  to  be  familiar  with  the  subject."  Bradner 
on  Evidence,  p.  378;  Rodgers  on  Expert  Testimony,  p.  2. 

This  witness  w^as  not  shown  to  have  had  the  experience 
or  knowledge  necessary  to  constitute  him  an  expert.  If,  on 
the  other  hand,  the  question  as  to  whether^or  not  the  use  of 
a  fender  adds  to  the  safety  of  the  public  is  a  matter  which 
requires  no  special  knowledge  and  may  be  determined  by  a 
jury  upon  a  sufficient  description  of  the  apparatus  and  the 
manner  in  which  it  is  used,  it  was  not  proper  to  permit  the 
witness  to  give  an  opinion  as  an  expert  upon  the  subject. 
1.  C.  R.  R.  Co.  V.  The  People,  143  111.  434. 

In  such  case  the  conditions  may  be  proved  by  the  wit- 
nesses but  the  conclusions  must  be  drawn  by  the  jury.  In 
either  event  the  admission  of  the  testimony  of  the  witness 
Reed,  giving  his  opinion  concerning  the  matters  presented, 
was  erroneous. 
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The  court  also  permitted  appellee  to  cross-examine  appel- 
lant's witness,  Hildreth,  the  raotorman,  concerning  the  posi- 
tion and  general  manner  of  construction  of  the  vestibule  of 
the  car,  notwithstanding  the  fact  that  the  witness  had  not 
been  interrogated  concerning  that  subject  in  his  direct 
examination. 

The  third  count  of  the  declaration  alleges  negligence  in 
the  construction  of  the  vestibule,  but  appellee  had  intro- 
duced no  evidence  to  sustain  the  charge,  there  being  a  men- 
tion by  one  of  appellee's  witnesses  that  the  car  had  "  a 
vestibule  paneled  below  and  the  upper  part  glass."  It  was 
manifestly  improper  to  permit  the  appellee  to  attempt,  for 
the  first  time,  to  establish  any  branch  of  his  case  by  the 
cross-examination  of  appellant's  witness.  The  objection  to 
such  cross-examination  should  have  been  sustained.  The 
court  should  also  have  sustained  the  objection  to  the  ques- 
tion asking  the  witness,  Mrs.  Edgeworth,  concerning  the 
custom  of  the  children  of  the  neighborhood  to  play  in  the 
streets,  prior  to  the  date  of  the  accident  in  question.  If,  as 
a  matter  of  fact,  it  was  dangerous  for  children  of  tender 
age  to  play  in  the  street  where  electric  cars  were  moving 
back  and  forth,  the  fact  that  such  was  the  custom  of  the 
neighborhood  would  not  make  it  less  dangerous,  nor  would  it 
relieve  the  parent  or  person  having  the  custody  of  such  child 
from  the  exercise  of  such  ordinary  care  for  the  safety  of  the 
child,  as  the  dangers  of  the  situation  demanded. 

The  second  instruction  given  for  appellee  told  the  jury  if 
they  found  the  parents  of  the  deceased  and  those  having 
her  in  charge,  were  exercising  ordinary  care  for  her  safety 
at  the  time  in  question,  and  the  defendant  was  guilty  of 
negligence  causing  the  accident,  they  should  find  for  the 
plaintiff.  This  left  out  all  possible  contributory  negligence 
on  the  part  of  the  child  itself,  and  the  giving  of  the  instruc- 
tion is  for  that  reason  assigned  for  error. 

In  the  case  of  C.  tfe  A.  E.  R.  Co.  v.  Becker,  Adm'r,  84  111. 
483,  it  is  said,  in  speaking  of  a  boy  between  six  and  seven 
years  of  age  who  had  been  run  over  and  killed  by  a  train  of 
cars,  that  ^^  the  law  will  not  imputla  negligence  to  an  infant 
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of  such  tender  years,"  and  similar  language  was  used  in  ref- 
erence to  a  child  six  years  of  age  who  had  been  injured  by 
a  street  car  in  the  case  of  Chicago  City  Ky.  Co.  v.  Wilcox, 
33  111.  App.  450. 

Florence  Blatchford  was  at  the  time  of  her  death  but 
three  years,  four  months  of  age,  and  by  r^son  of  her  tender 
years,  negligence  can  not  in  law  be  imputed  to  her.  The 
instruction  was  therefore  proper,  and  correctly  stated  the 
law. 

The  refusing  of  instruction  No.  14  in  regard  to  the 
measure  of  damages,  and  No.  15  stating  the  rule  in  regard 
to  negligence  of  the  custodian  of  a  child;  offered  by  appel- 
lant, is  assigned  as  error.  These  instructions,  however,  were 
fully  covered,  so  far  as  they  were  correct,  by  other  instruc- 
tions given  in  the  case  on  behalf  of  appellant. 

For  the  reasons  above  stated,  the  judgment  will  be  re- 
versed and  the  same  remanded  for  another  triaL  Beversed 
and  remanded. 


Fred  H.  Ayers  and  Caspar  H.  Dicke^  for  use  of  Caspar 

U«  Dicke,  v.  W.  8.  Carpenter. 

1.  Contracts — By  Subscription. — V^here  the  evident  purpose  of  a 
Bubecription  is  the  establishment  of  a  manufacturing  plant,  if  the  plant 
is  established  and  carried  on  according  to  the  terms  of  the  subscription, 
even  though  it  is  by  only  one  of  the  parties  named  therein,  the  sub- 
scribers will  be  liable. 

Assainpsit.  on  a  subscription.  Trial  in  the  Circuit  Court  of  Du  Page 
County,  on  appeal  from  a  justice  of  the  peace;  the  Hon.  Charles  A. 
Bishop,  Judge,  presiding.  Verdict  and  judgment  for  defendant;  appeal 
by  plaintiff.  Heard  in  this  court  at  the  December  term,  1898.  Reversed 
and  remanded.    Opinion  filed  April  11,  1899. 

Charles  H.  Leech  and  Lawrence  P.  Conover,  attorneys 
for  appellants. 

The  manufacturing  plant  above  referred  to  having  been 
established  and  maintained  in  accordance  with  the  terms  of 
said  subscription  paper,  the  defendant  is  liable  to  the  plaint- 
iflfs  for  the  amount  of  his  subscription.  Eobertson  v.  March, 
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8  Scam.  198;  Thompson  v.  Board,  40  111.  379;  McClure  v. 
Wilson,  43  111.  356;  Miller  v.  Ballard,  46  111.  377;  Hall  v. 
City,  91  111.  536;  Eichelieu  Hotel  Co.  v.  Inter.  Mil.  Enc.  Co., 
140  111.  248;  B.  S.  Green  Co.  v.  Blodgett,  159  lU.  169. 

In  order  to  maintain  this  action  it  was  not  necessary  to 
show  that  both  D^cke  and  Ayers  carried  out  the  terms  of 
the  agreement. 

Where  no  payee  is  named,  any  one  who  has  incurred 
liability  on  the  strength  of  defendant's  subscription,  may 
become  the  payee  and  sue  as  such.  McClure  v.  Wilson,  43 
111.  356;  Hall  v.  City,  91  111.  535. 

Where  certain  payees  are  named  it  is  not  necessary  that 
they  themselves  should  perform  the  conditions  of  the  instru- 
ment. 

M.  Slusser  and  H.  H.  Goodrich,  attorneys  for  appellee; 
Goodrich  &  Fischer,  of  counsel. 

It  is  the  province  and  duty  of  the  court  to  construe  the 
subscription  paper  upon  which  this  suit  is  based.  McAvoy 
V.  Long,  13  111.  147;  Alton  E.  E.  Co.  v.  Northcott,  15  111. 
49;  Sigs worth  v.  McIntyVe,  18  111.  126. 

In  construing  the  subscription  paper  it  is  the  duty  of  the 
court  to  give  force  and  eifect  to  all  the  words  and  clauses 
used  by  the  parties  therein.  Bowman  v.  Long,  89  111.  19; 
Hennessy  v.  Gore,  35  111.  App.  594;  Delameter  v.  Kearns, 
35  111.  App.  634;  Packer  v.  Eoberts,  40  111.  App.  445. 

In  order  to  recover  in  this  case,  the  appellants  must  show 
a  substantial  compliance  with  all  the  terms  and  conditions 
of  the  subscription  paper  upon  which  the  action  is  based 
before  they  are  entitled  to  recover.  Thompson  v.  Board  of 
Supervisors,  40  111.  379;  Eockford,  E.  I.  &  St.  L.  E.  E.  Co. 
V.  Shunick,  65  111.  223;  Kentucky  Baptist  Education  Soc.  v. 
Carter,  72  111.  247. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court. 

This  was  a  suit  commenced  before  a  justice  of  the  ])eace 
to  recover  the  sum  of  one  hundred  dollars,  the  amount  sub- 
scribed by  appellee  for  the  purpose  of  aiding  in  the  estab- 
lishment of  a  manufacturing  plant  at  Downer's  Grove. 
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Appellant  recovered  a  judgment  before  the  justice,  but 
on  appeal  to  the  Circuit  Court  and  a  trial  de  novo  by  a  jury, 
the  court  directed  a  verdict  for  the  defendant  (appellee 
here),  and  after  overruling  a  motion  for  a  new  trial,  ren- 
dered judgment  against  appellants  for  costs  of  suit,  and 
they  appeal  to  this  court. 

The  subscription  paper  upon  which  this  action  is  based 

is  as  follows : 

"Nov.  1,  1892. 
"We,  the  undersigned,  hereby  agree  to  give  to  C.  IL 
Dicke  and  F.  H.  Ayers  the  sums  set  opposite  our  names,  to 
be  used  by  them  in  establishing  and  maintaining  a  manu- 
facturiuj^  plant  in  this  village,  provided  that  if  above  par- 
ties shall  maintain  and  operate  such  plant  for  the  ensuing 
ten  (10)  years,  then  shall  they  hold  the  following  sums  as 
their  own,  otherwise  the  same  to  be  considered  a  loan  to 
be  returned  by  them  when  such  plant  shall  cease  to  be 
operated." 

It  is  not  denied  that  appellee  signed  this  paper  and 
placed  the  sum  of  $100  opposite  his  name  as  the  amount 
subscribed  by  him.  It  appears,  from  the  evidence,  that 
Ayers  and  Dicke  had  contemplated  the  establishment  of  a 
manufacturing  plant,  as  mentioned  in  the  subscription  paper, 
but  for  some  reason  they  did  not  go  on  with  the  enterprise 
jointly,  although  Dicke,  after  some  delay,  established  a 
plant  on  his  own  account,  which  he  had  carried  on  to  a 
greater  or  less  extent  and  was  still  doing  so  when  suit  was 
brought  and  the  case  tried.  The  suit  was  brought  in  the 
names  of  Ayers  and  Dicke  for  the  use  of  Dicke.  Appel- 
lee contends  that  because  the  plant  was  to  be  established 
by  Ayers  and  Dicke,  and  was  only  built  and  carried  on  by 
Dicke  alone,  he  is  not  liable.  We  can  not  agree  to  this 
view.  The  evident  purpose  of  the  subscription  was  the 
establishment  of  a  manufacturing  plant  in  the  village,  and 
we  think,  if  the  plant  was  established  and  carried  on 
according  to  the  terms  of  the  subscription,  even  though  it 
were  by  only  one  of  the  parties  named  therein,  the  sub- 
scribers would  be  held  liable.  It  is  also  insisted  there  was 
such  delay  in  the  establishment  of  the  plant  as  amounted 
to  an  abandonment  of  the  enterprise.    This  was  a  question 
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of  fact  for  the  jury,  as  was  also  the  further  question 
whether  the  plant,  actually  established  and  carried  on, 
was  such  a  plant  as  was  within  the  contemplation  of  the 
parties  when  the  subscription  was  made.  Besides,  there  is 
some  evidence  tending  to  show  a  promise  on  the  part  of 
appellee  to  pay  his  subscription,  after  the  plant  was  estab- 
lished. The  weight  to  be  given  to  this  evidence  was 
exclusively  for  the  jury  to  determine,  and  it  was  for  them 
to  say  whether  or  not  the  promises  were  made.  If  they 
were,  then  the  questions  as  to  the  plant  having  been  estab- 
lished by  Dicke  alone,  and  as  to  whether  it  was  such  an  one 
as  was  contemplated  by  the  parties,  would  be  deemed 
waived  by  appellee,  and  a  recovery  could  be  had  upon  the 
new  promise.  On  the  whole  we  are  of  the  opinion  the 
court  erred  in  taking  the  case  from  the  jury. 

In  several  respects  we  think  the  court  unduly  restricted 
the  plaintiffs  in  their  proofs,  and  in  that  respect  they  did 
not  have  a  fair  trial. 

For  the  reasons  given,  the  judgment  will  be  reversed  and 
the  cause  remanded. 


HI  ~6T6 
L108  >204 


Chicago  &  Northwestern  Railway  Co.  t.  George  E. 

Bunker. 


t.  Railroads— Dufy  as  to  Cattle  upon  the  TVaeX;.— It  is  not  the  duty 
^  of  railroad  companies  to  anticipate  the  presence  of  cattle  upon  their 
tracks,  and  be  on  the  constant  watch  to  discover  them,  but  the  duty  to 
avoid  injury  arises  only  after  discovery  of  their  presence.  If,  after  the 
servants  of  the  company  discover  animals  upon  the  track  they  can,  by 
the  exercise  of  due  and  proper  care,  avoid  doing  them  injury,  and  fail 
to  do  so,  the  company  wiU  be  liable. 

2.  SAME^Competency  of  Testimony  as  to  Rate  of  Speed. — In  an  action 
for  killing  cattle,  where  the  declaration  charged  that  the  train  was  run 
at  a  high  and  dangerous  rate  of  speed,  and  the  evidence  introduced  by 
the  plaintiff  tended  to  prove  that  the  train  was  running  at  a  high  and 
unusual  rate  of  speed,  it  is  error  for  the  court  to  refuse  to  permit  the 
company  to  prove  by  the  engineer  in  charge  of  the  engine  which  did 
the  injury,  the  usual  rate  of  speed  at  which  the  train  was  run,  and  that 
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he  could  not  with  safety  to  his  train  and  passengers,  stop  the  same  in 
time  to  avoid  the  injury  after  discovering  the  danger. 

8.  Sahb — No  Restraint  upon  the  Speed  of  Trains, — ^The  law  imposes 
no  restraint  upon  a  railroad  company  as  to  the  rate  of  speed  its  trains 
may  run  when  not  prohibited  by  municipal  rpgulations,  provided  always 
it  is  reasonably  safe  to  the  passengers  being  transported. 

4.  Instructions— Duiy  to  Look  and  Listen  on  Approojching  Rail- 
road Tracks,^ \n  instruction  whi'^h  undertakes  to  tell  the  jury  what  is 
the  duty  of  a  person  in  charge  of  cattle  on  approaching  a  railroad  track, 
as  to  looking  and  li;itening  for  approaching  trains,  invades  the  province 
of  the  jury  and  has  been  frequently  condemned. 

Aetion  on  the  Case,  to  recover  damages  for  the  killing  of  cattle  by 
an  engine  and  train  of  cars.  Trial  in  the  County  Court  of  McHenry 
County;  the  Hon.  O.  H.  Gilmorb,  Judge,  presiding.  Verdict  and  judg- 
ment for  plaintiff;  appeal  by  defendant  Heard  in  this  court  at  the 
December  term,  1893.    Reversed  and  remanded.    Opinion  filed  April 

II,  1899. 

D.  T.  Smiley,  attorney  for  appellant. 

One  approaching  a  railroad  crossing  is  bound  to  know 
that  it  is  a  place  of  danger,  and  he  must  have  that  regard 
of  the  sights  and  sounds  of  warning  of  an  approaching  train 
that  a  man  of  ordinary  caution,  under  like  circumstances, 
would  have;  if  he  permits  himself  to  become  absorbed  in 
thought  about  other  matters,  and  oblivious  of  his  personal 
surroundings,  he  does  so  at  his  peril.  C,  R.  L  &  P.  Ry.  Co. 
V.  Fitzsimmons,  40  111.  App.  360-3(33;  C.  &  N.  W.  Ry.  Co. 
v.  Hatch,  79  111.  J  37;  C,  B.  &  Q.  Ry.  Co.  v.  Van  Patten,  64 

III.  510. 

When  not  prohibited  by  municipal  regulations,  it  is  ap- 
prehended the  company  may  adopt  such  rate  of  speed  as  it 
shall  deem  advisable,  provided,  always,  it  is  reasonably  safe 
to  the  passengers  being  transported.  It  will  be  subject  to 
no  liability  for  the  rate  adopted,  if  the  company  is  not 
otherwise  at  fault.  C,  B.  &  Q.  R.  R.  Co.  v.  Lee,  Adm'x, 
HS  111.  576-582;  W.,  St.  L.  &  P.  Ry.  Co.  v.  Hicks,  13  111. 
App.  407;  C.  &  A.  R.  R.  Co.  v.  Robinson,  9  111.  App.  89;  C. 
&  A.  R.  R.  Co.  v.  Pearson,  71  111.  App.  622. 

C.  P.  Barnes  and  V.  S.  Lumley,  attorneys  for  appellee, 
contended  that  the  law  is  well  settled  in  this  State,  that 
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even  as  to  persons  or  stock  trespassing  upon  the  railroad 
company's  right  of  way,  if  injury  can  be  avoided  by  the  use 
of  reasonable  care  after  the  danger  is  discovered,  such  care 
must  be  exercised,  or  the  company  will  be  liable  for  dam- 
ages caused  by  the  want  of  it.  And  such  is  the  law.  even 
though  the  injury  is  not  wantonly  nor  willfully  inflicted. 
C.  &  N.  W.  Ky.  Co.  V.  Smedley,  65^111.  App.  647. 

Mb.  Justice  Cra^btrek  delivered  the  opinion  of  the  court. 

This  was  an  action  on  the  case  to  recover  damages  for 
the  killing  of  four  cows,  belonging  to  appellee,  by  an  engine 
and  train  of  cars  on  appellant's  railroad,  at  a  farm  crossing 
on  appellee's  land,  on  May  13,  1897,  between  Woodstock 
and  Ridgefield  in  said  McHenry  county. 

The  declaration  contained  five  counts,  the  first  of  which 
averred  due  care  on  the  part  of  plaintiff,  and  negligence  of 
appellant's  servants  in  failing  to  exercise  ordinary  care  to 
observe,  discover  or  see  the  cows  of  the  plaintiff  being 
driven  along  and  upon  said  farm  crossing,  etc.  The  second 
count  avers  due  care  on  the  part  of  the  plaintiff,  and  that 
"  the  defendant  failed,  omitted  and  neglected  to  exercise 
ordinary  care  to  avoid  injuring  the  cows,  and  by  reason  of 
such  failure  the  defendant  willfully,  wantonly,  negligently 
and  recklessly  ran  the  said  engine  and  train  of  cars,"  etc. 
The  third  count,  after  averring  due  care  on  the  part  of 
plaintiff,  charges  that  "  the  defendant  failed,  neglected  and 
omitted  to  exercise  ordinary  care  by  ringing  a  bell  or  blow- 
ing a  whistle,  or  in  any  way  or  manner  notifying  or  warn- 
ing the  agent  or  servant  of  the  plaintiff  of  the  approach  of 
said  engine  and  train  of  cars,"  whereby,  etc. 

The  fourth  count  charges  that  "the  train  of  cars  was 
negligently,  carelessly,  recklessly,  willfully  and  wantonly 
run  at  a  high  and  dangerous  rate  of  speed,  and  in  conse- 
quence thereof,"  etc.  The  fifth  count  charges  that  "  the 
defendant  failed  and  omitted  to  exercise  ordinary  care  to 
avoid  injuring  the  four  cows  of  the  plaintiff,"  etc. 

The  principal  charges  of  negligence  relied  upon  at  the 
triaf,  were  running  the  train  at  a  high  and  dangerous  rate 
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of  speed,  and  failing  to  stop  it  in  time  to  avoid  the  injury. 
There  was  a  trial  by  jury,  resulting  in  a  verdict  and  judg- 
ment for  appellee,  for  $160,  and  appellant  prosecutes  this 
appeal. 

The  facts  appearing  in  the  evidence  are  that  on  May  13, 
1897,  appellee  was  the  owner  of  a  farm  in  McHenry  county, 
through  which  appellant's  railroad  ran,  and  also  was  the 
owner  of  a  herd  of  cows,  the  farm  and  cows  being  leased  to 
James  Eobinson,  who  was  in  possession  and  control  thereof; 
that  a  part  of  this  land  lay  on  each  side  of  appellant's  right 
of  way,  the  several  parts  being  connected  by  a  farm  cross- 
ing over  the  railroad  track;  that  the  cows  in  question  were 
driven  over  this  crossing  from  the  south  side  every  morn- 
ing to  a  pasture  on  the  north  side  of  the  track,  and  they 
were  driven  back  each  evening,  and  it  was  while  so  being 
driven  back  on  the  evening  of  the  13th  of  May  that  the  four 
cows  were  killed.  We  deem  it  unnecessary  to  detail  all  the 
evidence  in  relation  to  the  killing,  but  a  careful  examina- 
tion thereof  has  led  us  to  the  conclusion  that  it  was  at  least 
a  close  question  upon  the  facts  as  to  whether  the  young 
man  in  charge  ,of  the  cows  and  driving  them  across  the 
track  at  the  time  they  were  killed,  was  in  the  exercise  of 
ordinary  care  in  so  doing.  The  train  which  struck  the 
cows  was  a  regular  passenger  train,  and  substantially  on 
time,  and  certainly  it  was  the  duty  of  the  person  in  charge 
of  the  cows  to  be  on  the  lookout  for  such  a  train  and  not 
to  drive  them  upon  the  track  and  take  the  chances  of  a  col- 
lision about  the  time  when  the  train  was  due. 

The  witness  who  was  driving  the  cows,  testified  that  he 
supposed  from  having  heard  a  train  a  short  time  before, 
that  the  passenger  train  had  gone  by,  but  he  went  immedi- 
ately from  the  station  to  the  pasture,  and  could  have  ascer- 
tained the  fact  with  certainty,  by  a  very  slight  exercise  of 
diligence.  It  is  true  this  question  of  due  care  was  one  of 
fact  for  the  jury,  but  in  such  a  state  of  the  evidence  it  was 
important,  not  only  that  the  instructions  should  have  been 
accurate,  but  also  that  the  court's  rulings  upon  the  admis- 
sion or  rejection  of  testimony  should   be  free  from  error. 
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We  think  the  second  instruction   for  plaintiff  should  not 
have  been  given.    It  was  as  follows: 

'*  If  the  jury  believe  from  the  evidence  that  the  person 
or  persons  in  charge  of  the  engine  in  question,  by  the  exer- 
cise of  ordinary  care,  might  have  stopped  the  train  in 
question  in  time  to  have  avoided  injuring  the  cows  in  ques- 
tion, and  that  the  cows  were  injured  by  such  failure  to 
exercise  ordinary  care,  and  that  they  were  the  property  of 
the  plaintiff,  then  the  jury  should  iind  the  issues  joined  in 
favor  of  the  plaintiff." 

While  the  instruction  substantially  directs  a.  verdict  for 
appellee,  it  entirely  ignored  the  question  of  due  care  on  the 
part  of  plaintiff,  or  the  person  in  charge  of  the  cows,  and  in 
the  absence  of  proof  of  willful  and  intentional  killing,  which 
certainly  nowhere  appears  in  the  evidence,  it  was  clearly 
erroneous.  Then,  again,  the  instruction  ignores  the  ques- 
tion as  to  whether  appellant's  servants,  by  the  exercise  of 
due  care,  could  have  stopped  the  train  after  discovering  the 
danger,  in  time  to  have  avoided  the  injury.  Whatever  may 
have  formerly  been  the  rule  in  this  State,  it  is  not  now  the 
duty  of  railroad  companies  to  anticipate  the  presence  of 
cattle  or  stock  upon  their  tracks  and  be  on  the  constant 
watch  to  discover  them,  but  the  duty  to  avoid  injury  arises 
only  after  discovery  of  their  presence.  If,  after  the  serv- 
ants of  the  company  see  animals  upon  the  track,  they  can, 
by  exercise  of  due  and  proper  care,  avoid  doing  them  injury, 
and  fail  to  do  so,  the  company  will  be  liable.  (I.  0.  E.  R. 
Co.  V.  Noble,  142  111.  578.)  The  instruction  under  discus- 
sion was  erroneous  in  failing  to  recognize  this  proposition. 

Again,  the  evidence  introduced  by  appellee  tended  to 
prove  that  the  train  was  running  at  a  high  and  unusual  rate 
of  speed,  but  the  court  would  not  permit  appellant  to  prove 
by  the  engineer  in  charge  of  the  engine  which  did  the  injury 
the  usual  rate  of  speed  at  which  the  train  was  run.  The 
declaration  charged  that  the  train  was  run  at  a  high  and 
dangerous  rate  of  speed,  and  it  was  certainly  competent  for 
appellant  in  rebuttal  of  this  charge  to  show,  if  it  could,  that 
the  train  was  only  running  at  its  usual  and  ordinary  rate 
of  speed.     We  hold  this  ruling  of  the  court  was  erroneous. 
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We  also  hold  it  was  error  for  the  court  to  refuse  the  testi- 
mony of  the  engineer  to  the  effect  that  he  could  not, 
with  safety  to  his  train  and  passengers,  stop  the  same  in 
time  to  avoid  the  injur}^  after  discovering  the  danger. 
While  the  evidence  shows  that  the  track  was  comparatively 
straight  for  a  mile  or  so  before  reaching  the  crossing,  yet 
the  engineer's  view  of  the  cattle  before  they  actually  got 
upon  the  track  was  just  as  much  obstructed,  as  was  that  of 
the  young  man  driving  the  cows  as  to  seeing  the  train. 
Other  evidence  as  to  the  ability  of  the  engineer  to  stop  the 
train  in  time  to  avoid  the  injury,  after  discovering  the  danger, 
was  improperly  ruled  out,  although  some  of  itseems  to  have 
been  admitted  later.  We  think  all  this  evidence  was  proper 
and  should  have  been  freely  admitted. 

Complaint  is  made  as  to  the  refusal  of  the  court  to  give 
certain  instructions  asked  by  appellant.  We  think  the  first 
instruction  was  properly  refused  because  it  ignores  the  ques- 
tion of  the  ability  of  the  engineer  to  stop  the  train  in  time 
to  avoid  the  injury  after  discovering  the  danger.  The  sec- 
ond undertakes  to  tell  the  jury  what  was  the  duty  of  the 
young  man  in  charge  of  the  cows  as  to  looking  and  listen- 
ing to  ascertain  the  approach  of  the  train.  Instructions  of 
this  character  invade  the  province  of  the  jury  and  have 
been  frequently  condemned.  There  was  no  error  in  refus- 
ing it. 

The  third  instruction  would  have  informed  the  jury,  if 
given,  that  the  law  of  this  State  imposes  no  restraint  upon 
a  railroad  company  as  to  the  rate  of  speed  its  trains  may 
run  when  not  prohibited  by  municipal  regulations,  provided 
always  it  is  reasonably  safe  to  the  passengers  being  trans- 
ported. This  instruction  was  in  accordance  with  the  law  as 
laid  down  by  the  Supreme  Court  in  C,  B.  &  Q.  R.  R.  Co.  v. 
Lee,  Adm'x,  etc.,  68  111.  576,  and  should  have  been  given. 

In  C.  &  A.  R.  R.  Co.  v.  Pearson,  71  111.  App.  622,  we  held 
such  an  instruction  proper  and  that  it  was  error  to  refuse  it. 

For  the  errors  indicated  the  judgment  must  be  reversed 
and  the  cause  remanded. 
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Aurora  National  Loan  Ass'n  v.  Harriet  E.  Spencer  et  al. 

1.  Notice— 0/  an  Unrecorded  Mortgage.— In  order  to  charge  the 
person  acquiring  a  title  with  notice  of  an  unrecorded  mortgage,  the 
proof  of  the  same  should  be  clear  and  convinchig,  but  such  fact  may  be 
proved  either  by  direct  evidence  or  by  other  facts  from  which  it  may  be 
clearly  infeiTed,  as  an  inference  not  only  probable  but  necessary  and 
unquestionable. 

Bill  to  Foreclose  a  Mortgage.— Cross-bill  to  remove  an  unrecorded 
mortgage  as  a  cloud  upon  title.  Trial  in  the  Circuit  Court  of  Kane 
County;  the  Hon.  Charlbs  A.  Bishop,  Judge,  presiding.  Decree  tor 
defendant  on  cross-bill;  appeal  by  complainant.  Heard  in  this  court 
at  the  December  term,  1898.    Affirmed.    Opinion  filed  April  11, 1899. 

M.  O.  SoDTHwoRTH,  attorney  for  appellant. 

At.8chuler  &  McRPHY,  attomevs  for  appellees. 

To  take  a  case  out  of  the  registry  acts  so  as  to  defeat 
the  title  of  a  subsequent  purchaser  who  first  places  his 
deed  on  record,  on  the  ground  that  he  had  actual  notice  of 
a  prior  unrecorded  deed  of  the  same  premises,  the  proof  of 
such  notice  should  be  clear  and  positive,  so  as  to  leave  no 
reasonable  doubt  that  the  taking  of  the  second  conveyance 
was,  under  the  circumstances,  an  act  of  bad  faith  toward 
the  first  purchaser.    Rogers  v.  Wiley,  14  111.  65. 

The  notice  should  always  be  clearly  proved,  and  should 
be  of  such  character  that  a  disregard  of  it  would  be  a 
fraud.    Pittman  v.  Sofley,  64  111.  155. 

The  title  of  a  subsequent  purchaser  who  first  places  his 
deed  on  record,  will  not  be  defeated  upon  the  ground  that 
he  had  notice  of  a  prior  unrecorded  deed  of  the  same  prem- 
ises, unless  the  proof  of  such  notice  is  so  clear  and  positive 
as  to  leave  no  reasonable  doubt  that  the  taking  of  the  sec- 
ond conveyance  was,  under  the  circumstances,  an  act  of  bad 
faith  toward  the  first  purchaser.  The  fact  of  notice  must 
be  proved  by  direct  evidence,  or  by  other  facts  from  which 
it  may  be  clearly  inferred,  and  the  inference  must  not  be 
probable,  but  necessary  aiid  unquestionable.  Eobertson  v. 
Wheeler,  162  111.  566  (580). 
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In  a  discussion  of  this  subject  of  constructive  notice,  by 
Vice-Chancellor  Wigram,  in  Jones  v.  Smith,  1  Hare's  Ch. 
55,  he  thus  remarks:  "If,  in  short*  there  is  not  actual 
notice  thai  the  property  is  in  some  way  affected,  and  no 
fraudulent  turning  away  from  a  knowledge  of  facts  which 
the  re%  gestcB  Avould  suggest  to  a  prudent  mind ;  if  mere 
want  of  caution,  as  distinguished  from  fraudulent  and  will- 
ful blindness,  is  all  that  can  be  imputed  to  the  purchasers, 
then  the  doctrine  of  constructive  notice  will  not  apply; 
then  the  purchaser  will,  in  equity,  be  considered,  as  in  fact 
he  is,  a  hotmfide  purchaser  without  notice.  This  is  clearly 
Sir  Edward  Sugden's  opinion,  and,  with  that  sanction,  I 
have  no  hesitation  in  saying  it  is  mine  also."  In  Ware  v. 
Lord  Edgmont,  4  De  6.,  M.  &  6.  473,  the  Lord  Chancellor 
Chanworth,  in  giving  judgment,  said  :  "The  question  upon 
constructive  notice  is  not  whether  the  purchaser  had  the 
means  of  obtaining,  and  might,  by  prudent  caution,  have 
obtained,  the  knowledge  in  question,  but  whether  the  not 
obtaining  it  was  an  act  of  gross  or  culpable  negligence." 
And  see  2  Sugden  on  Vendors  and  Purchasers  (14th  Ed.), 
571,  572;  Doyle  v.  Teas,  4  Scam.  202;  Grundies  v.  Keid,  107 
111.  304  (312)1 

Enough  must  be  shown  to  impute  to  the  subsequent  pur- 
chaser bad  faith  so  as  to  taint  his  purchase  with  fraud  in 
law.  Mere  want  of  caution,  as  distinguished  from  fraud 
and  willful  blindness,  is  not  sufficient  to  charge  a  subsequent 
purchaser  with  constructive  notice  of  an  unrecorded  deed. 
Anthony  et  al.  v.  Wheeler,  130  111.  128  (135);  Slattery  v. 
KaflFerty,  93  111.  277. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

This  was  a  bill  in  chancery,  filed  by  appellant  against 
appellees,  to  foreclose  a  mortgage  on  certain  premises  in  an 
addition  to  the  citv  of  Aurora. 

It  appears  from  the  evidence  that  a  mortgage  was  given 
by  one  Charles  A.  Campbell  on  April  2,  1894,  to  secure  a 
loan  from  appellant  for  the  sum  of  $1,000.  Campbell  had 
erected  a  house  upon  the  premises,  buying  the  lumber  from 
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S.  D.  Seam«iDs,  who  indorsed  the  note  and  received  pay  for 
his  lumber  from  the  monev  so  borrowed.  On  March  23, 
1895,  appellee  Carrie  I.  Hoover,  who  in  the  meantime  had 
become  the  owner  of  the  property,  and  her  husband,  S.  X.. 
Hoover,  conveyed  the  same  to  appellee  Harriet  E.  Spencer. 
In  consideration  for  such  conveyance,  said  Harriet  E. 
Spencer  and  her  husband,  Seldon  Spencer,  conveyed  to 
Mrs.  Hoover  certain  other  premises  in  the  city  of  Aurora, 
subject  to  a  mortgage  of  $1,750.  By  some  mistake  or  neg- 
lect on  the  part  of  the  officers  of  the  appellant  association, 
the  mortgage  given  to  it  by  said  Campbell  was  not  recorded 
until  May  8,  1895.  some  time  after  the  conveyance  of  the 
premises  to  Mrs.  Spencer  and  the  recording  of  her  de^d. 
The  appellee  Harriet  E.  Sj^encer  filed  an  answer  to  the  bill, 
in  which  she  denied  that  she  had  notice  of  the  mortgage  of 
complainant  and  claimed  that  she  had  bought  the  prop- 
erty in  good  faith,  believing  it  to  be  free  from  incumbrance. 
She  also  filed  a  cross  bill  setting  up  the  same  matter,  and 
asking  that  the  mortgage  be  declared  a  cloud  upon  her 
title  and  set  aside,  and  that  she  be  decreed  to  be  the 
owner  of  the  t)remises  free  and  clear  from  all  incumbrances. 
The  question  presented  to  the  court  was  whether  or  not 
Mrs.  Spencer  had  actual  or  constructive  notice  of  the  mort- 
gage to  appellant,  upon  the  premises  conveyed  to  her  as 
aforesaid.  Upon  that  issue  the  court  found  a  decree  in 
favor  of  Mrs.  Spencer  and  the  same  question  is  presented 
to  this  court. 

Appellant  insists  that  Mrs.  Spencer,  either  personally  or 
through  her  son  and  agent,  Benjamin  A.  Spencer,  had  due 
notice  of  the  existence  of  such  mortgage,  or  that  if  she  had 
no  actual  notice  of  the  same,  the  circumstances  attending 
the  conveyance  of  the  property  to  her  were  such  as  to  put  a 
reasonably  prudent  person  upon  such  inquiry  as  would,  by 
the  exercise  of  reasonable  diligence,  lead  to  the  discovery 
of  the  existence  of  the  same.  In  such  case,  in  order  to 
charge  the  person  acquiring  the  title  with  notice  of  such  a 
mortgage,  proof  of  the  same  should  be  clear  and  convincing. 
It  may  be  proved  either  by  direct  evidence  or  by  other  facts 
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from  which  it  may  be  clearly  inferred;  the  inference,  how- 
ever, must  be  not  only  probable,  but  necessary  and  unques- 
tionable.    Robertson  v.  Wheeler,  162  111.  566. 

The  evidence  ifi  the  case  is  somewhat  voluminous  and  very 
contradictory.  There  was  some  evidence  to  the  effect  that 
actual  notice  of  the  mortgage  was  given  to  Mrs.  Spencer, 
and  also  to  her  son,  Benjarnin  A.  Spencer,  who  acted  as  her 
agent.  She  and  her  son  directly  deny  such  notice,  and  that 
the  same  was  given  to  them,  or  either  of  them,  was  not 
clearly  and  satisfactorily  proved  by  .the  evidence.  Nor  do 
the  circumstances  of  the  case  tend  to  establish  constructive 
notice  to  her  of  such  fact  Five  witnesses,  who  were  sworn 
on  behalf  of  Mrs.  Spencer,  testified  that  the  value  of  the 
property  which  she  conveyed  to  Mrs.  Hoover  was  from 
$3,000  to  $4,000,  while  one  witness,  who  was  sworn  for 
appellant,  placed  it  as  low  as  $2,400.  It  is  probably  safe  to 
say  that  the  property  was  worth  from  $1,000  to  $1,500  over 
and  above  the  mortgage.  On  the  other  hand,  it  appears 
that  the  premises  conveyed  to  Mrs.  Spencer  had  little  if  any 
value  over  and  above  the  mortgage  to  appellant.  Wit- 
nesses valued  it  at  from  $1,000  to  $1,100,  free  from  incum- 
brance, and  the  equity  was  sold  several  times  for  prices 
ranging  from  $10  to  $75. 

It  thus  appears  that  the  equity  in  the  property  which 
Mrs.  Spencer  conveyed  to  Mrs.  Hoover  was  worth  about 
the  same,  or  perhaps  a  little  more,  than  the  property  received 
by  Mrs.  Spencer  in  exchange  would  have  been  worth  had 
the  latter  been  free  from  incumbrance.  .  On  the  other  hand, 
if  we  assume  that  Mrs.  Spencer  took  the  premises  in  ques- 
tion, knowing  they  were  subject  to  the  mortgage  of  appel- 
lant, she  must  in  that  case  have,  in  effect,  given  away  her 
property. 

There  is,  therefore,  no  inference  to  be  derived  from  the 
evidence  that  Mrs.  Hoover  had  notice  of  the  mortgage,  but 
on  the  contrary,  the  circumstances  plainly  lead  to  the  con- 
clusion that  she  had  no  such  notice. 

The  decree  of  the  court  below  will  therefore  be  affirmed. 

Vol.  LXXXI  M 
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Margaret  Brewster,  Sylria  A.  Brewster,  Jessie  Brews- 
ter, Benjamin  D.  Brewster,  Theron  B.  Brewster,  Jr., 
Margaret  Fennimore  (nee  Brewster)  and  Benjamin 
D.  Brewster,  Administrator  of  Estate  of  Theron  B. 
Brewster,  deceased,  t.  John  D.  Cahill,  Cornelius  J. 
Cahill,  Michael  Flaherty  and  Eate  Cahill. 

1.  Practick — Demurrer  and  Answer  to  a  Bill  in  Chancery, — Where 
a  defendant  in  a  chancery  suit  demurs  to  a  portion  of  a  bill  and  files  his 
answer,  raising  questions  of  fact  to  the  balance,  when  such  demurrer 
is  sustained  and  the  complainants  elect  to  abide  by  their  bill,  the 
defendant  is  entitled  to  have  the  case  set  down  for  a  hearing  upod  the 
questions  raised  by  his  answer. 

2.  Freehold — Involved  in  a  Dedication, — Where  the  issues  pre- 
sented in  a  chancery  proceeding  raise  the  question  as  to  whether  a 
dedication  was  at  the  common  law  or  under  the  statute,  and  requires  the 
court  to  determine  where  the  fee  of  certain  streets  is  vested,  a  freehold 
is  involved,  within  the  meaning  of  the  statute,  and  the  Appellate  Court 
is  without  jurisdiction. 

8.  Same — Definitions,  When  Involved. — A  freehold  is  involved,  within 
the  meaning  of  the  statute,  in  cases  where  either  the  necessary  result  of 
the  judgment  or  decree  is,  that  one  party  gains  and  the  other  loses  a 
freehold  estate,  or  where  the  title  to  a  freehold  is  so  put  in  issue  by  the 
pleadings  that  a  decision  of  the  case  necessarily  involves  a  decision  of 
such  issue,  although  the  judgment  or  decree  may  not  result  in  one 
party's  gaining  and  the  other  losing  the  estate. 

Bill  for  an  Injunction  and  Aecon nil ng.— Trial  in  the  Cironit  Court 

of  La  Salle  County;  the  Hon.  Harvey  M.  Trimble,  Judge,  presiding. 
Judgment  for  defendant  on  demurrer  to  bill;  appeal  by  complainants. 
Heard  in  this  court  at  the  December  term,  1808.  Reversed  and 
remanded.    Opinion  filed  April  11,  1899. 

Fred.  T.  Beers,  attorney  for  appellants. 

Haskins,  Pankeck  &  Haskins,  attorneys  for  appellees. 

Mr.  Justice  Hiobek  delivered  the  opinion  of  the  court. 

This  ^yas  a  bill  in  chancery  by  appellants  against  appellees 
for  an  injunction  and  accounting. 

It  is  represented  in  the  bill  that  on  August  3,  1S37,  one 
Theron  D.   Brewster  was  the  owner  in  fee  of   certain 
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lands  in  La  Salle  county;  that  on  said  date  a  part  of  said 
lands  were  subdivided  and  platted  as  the  "town  of  Nen- 
ewa"  without  authority  of  said  Brewster,  but  that  he  after- 
ward assented  to  said  platting  and  to  the  dedication  of  the 
streets  therein  set  forth,  to  the  public  use;  that  afterward, 
in  August,  1857,  said  Brewster,  being  the  owner  of  other 
lands  adjoining  said  town  of  Nenewa,  caused  the  same 
to  be  divided  into  lots,  blocks,  streets  and  public  highways 
and  filed  the  plat  thereof  in  the  office  of  the  recorder  of 
deeds  of  said  county;  said  subdivision  being  named  on 
the  plat  as  "  Brewster's  Addition  to  Nenewa;"  that  said 
Brewster  afterward  sold  and  conveyed  in  fee  simple  to 
divers  persons  many  of  the  lots  set  forth  and  designated  on 
said  plats;  that  on  March  10,  1897,  said  Brewster  died  intes- 
tate, leaving  appellant  Margaret  Brewster  his  widow,  and 
the  five  appellants  and  one  other  child  whose  interest  has 
been  purchased  by  sa}d  appellants,  his  children  and  only 
heirs  at  law;  that  during  the  lifetime  of  said  Brewster  said 
"Nenewa"  and  "Brewster's  Addition  to  Nenewa"  both 
became  a  part  of  the  city  of  Peru;  that  on  May  12,  1879, 
the  city  council  of  said  city  undertook  to  grant  and  convey 
to  one  James  Cahill,  the  perpetual  right  to  mine  and 
remove  the  coal  under  all  the  streets,  public  highways  and 
places  lying  east  of  the  west  line  of  Putnam  and  Marion 
streets,  as  set  forth  on  said  plats ;  that  said  Cahill  departed 
this  life  in  1885,  testate,  leaving  surviving  him  the  appellees, 
John  D.  Cahill,  Cornelius  J.  Cahill  and  Kate  Cahill,  his 
children  and  only  heirs  at  law;  that  in  his  will  he  appointed 
his  two  sons  aforesaid,  together  with  the  appellee,  Michael 
Flaherty,  executors  of  and  trustees  under  said  will;  that 
afterward  in  August,  1896,  the  mayor  and  council  of  said 
city  of  Peru  granted  and  conveyed  to  said  trustees  their 
successors  or  assigns,  the  right  to  mine,  remove  and  dispose 
of,  for  their  own  benefit  as  trustees,  the  coal  underlying 
certain  other  streets,  public  highways  and  places  in  said 
Nenewa;  that  said  James  Cahill  in  his  lifetime,  and  after- 
ward said  trustees,  have  wrongfully  mined  and  removed 
from  under  said  streets,  public  highways  and  places,  and 
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also  from  under  certain  lots  in  said  additions  which  had  not 
been  sold  by  Theron  D.  Brewster,  in  his  lifetime,  and  are 
now  claimed  to  be  owned  in  fee  by  appellants,  large  quan- 
tities of  coal.  The  bill  prays  for  an  accounting  and  for  an 
injunction  against  appellees,  restraining  them  from  farther 
mining  or  removing  said  coal.  An  answer  was  filed  by  the 
defendants  to  so  much  of  the  bill  as  relates  to  the  lots  owned 
by  Theron  D.  Brewster  at  the  time  of  his  death  and  the 
parcels  of  land  lying  between  said  lots  and  the  center  line 
of  the  adjoining  streets,  which  was  ageneral  denial  of  so  much 
of  the  bill  as  it  purported  to  answer,  but  did  not  raise  any 
question  of  freehold  as  to  the  lands  therein  described. 
Appellees  also  filed  their  joint  demurrer  to  the  bill.  Upon 
hearing,  the  court  sustained  the  demurrer. 

Appellants  elected  to  abide  by  their  bill,  and  thereupon 
the  court  entered  a  final  decree  dismissing  the  bill,  from 
which  an  appeal  has  been  taken  to  this  court. 

We  are  of  opinion  that  the  court  erred  in  dismissing  the 
bill,  as  there  was  an  answer  filed  to  a  portion  of  it  which  was 
left  undisposed  of.  The  answer  raised  certain  questions  of 
fact  which  complainants  were  entitled  to  have  tried,  and 
when  they  elected  to  abide  by  their  bill  after  the  demurrer 
was  sustained,  the  case  should  have  been  set  down  for  a 
hearing  upon  those  questions  raised  by  the  answer.  For 
that  reason  the  decree  will  have  to  be  reversed  and  the  cause 
remanded. 

From  an  examination  of  the  record,  however,  it  is  appar- 
ent that  even  if  no  answer  had  been  filed,  the  issues  pre- 
sented by  the  bill  and  demurrer  would  have  involved  a 
question  of  freehold.  It  is  contended  by  appellants  that 
there  was  only  a  common  law  dedication  of  the  streets  in- 
cluded in  the  two  subdivisions  and  that  therefore  the  fee  to 
the  same  remained  in  Theron  D.  Brewster  and  descended 
to  his  heirs  at  law,  subject  to  the  dower  rights  of  his  widow. 
On  the  other  hand  appellees  insist  that  there  was  a  statutory 
dedication  of  Brewster's  Addition  to  Nenewa,  and  therefore 
the  fee  was  vested  in  the  municipality;  and  that  so  far  as  the 
streets  adjoining  the  lots  in  Kenewa  addition  which  have 
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been  sold,  are  concerned,  the  fee  has  passed  to  the  pur- 
chasers and  is  not  now  in  appellants.  The  question  is 
therefore  directly  presented  to  us  to  determine  whether 
the  fee  to  the  streets  in  controversy  is  vested  in  appellants 
subject  to  the  widow's  dower  or  not.  A  freehold  is  in- 
volved, within  the  meaning  of  the  statute,  in  cases  where 
either  the  necessary  result  of  the  judgment  or  decree  is, 
that  one  party  gains  and  the  other  loses  a  freehold  estate, 
or  where  the  title  to  a  freehold  is  so  put  in  issue  by  the 
pleadings  that  a  decision  of  the  case  necessarily  involves  a 
decision  of  such  issue,  although  the  judgment  or  decree 
may  not  result  in  one  party  gaining  and  the  other  losing 
the  estate.  Wessels  v.  Colebank,  174  111.  618;  Goodkind  v. 
Bartlett,  136  Id.  18. 

A  freehold  being  involved,  the  case  under  such  circum- 
stances would  have  been  dismissed  upon  the  motion  which 
was  filed  by  appellee,  for  want  of  jurisdiction. 

As,  however,  the  answer  remains  undisposed  of,  the  case 
must  be  remanded  for  further  hearing.  Beversed  and 
remanded. 


Daniel  Heenan  et  al.  y.  Bridget  Howard. 


~8i  m\ 
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1.  BuRBmEA— Discharged  by  Extension  of  TYmc— If  a  creditor,  by  a  'j  S'l  ^qj 
valid  and  binding  agreement,  without  the  assent  of  the  surety,  gives  ll}2  1421/ 
further  time  to  the  principal  debtor,  the  surety  will  be  discharged,  but 

such  an  a^eement  must  change  the  contract  of  the  principal  and  put  it 
out  of  the  power  of  the  holder  to  enforce  the  debt  during  the  period  of 
forbearance  agreed  upon. 

2.  Same — Payment  of  Interest  Due,  Not  a  Valid  Consideration. — The 
payment  of  interest  already  due  is  not  a  sufficient  consideration  for  a  new 
promise  to  extend  the  time  of  payment. 

3.  Wftness — Demeanor  upon  tfie  Witness  Stand, — The  jury  are  at 
liberty  to  consider  the  demeanor  of  the  witnesses  upon  the  stand  as 
affecting  his  credibility. 

4.  Instructions— -Ajfcoftngf  the  Credibility  of  Witnesses.— An  in- 
struction telling  the  jury  that  it  is  their  duty  to  consider  the  demeanor 
of  a  witness  upon  the  stand  while  testifying  is  not  a  correct  statement 
of  the  law,  as  it  may  lead  them  to  suppose  that  in  the  opinion  of  the 
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court  the  conduct  of  the  witness  had  been  such  as  to  shed  light  upon  the 
value  of  his  evidence. 

5.  pRAcncTE— CaWin^  a  Jury  into  Court  to  Learn  if  They  Can 
Agree, — Where  a  judge  caused  the  jury  to  be  brought  into  court,  and 
asked  if  they  had  agreed  upon  a  verdict,  and  receiving  a  negative  answer, 
asked  whether  they  disagreed  upon  a  question  of  law  or  of  fact,  the 
foreman  answered  **  On  a  question  of  law.'*  The  judge  inquired  what 
it  was,  and  the  foreman  replied,  **  Whether  the  collection  of  interest  on 
the  note  annually  and  indorsing  the  same  on  the  back  of  the  note  is 
equivalent  to  an  extension  of  the  time  of  payment  of  the  note.*^  The 
judge  then  stated  that  he  might  give  instructions  on  that  point,  and  sent 
the  jury  to  their  room.  The  judge  did  not  send  for  the  attorney  for 
defendant,  but  plaintifiTs  attorney  being  present  in  court,  stated 
to  him  the  substance  of  an  instruction  he  wished  prepared  on  the 
subject  embraced  in  the  foreman's  question,  and  he  wrote  an  instruction 
as  directed.  The  jury  were  brought  into  court,  the  judge  read  the  in- 
struction to  them,  whereupon  they  retired  and  afterward  agreed.  Held^ 
not  error. 

6.  Same — Power  of  a  Court  to  Act. — The  power  of  a  court  to  act  does 
not  depend  upon  the  pleasure  of  counsel  to  attend  or  be  within  reach  of 
the  officers  of  the  court. 

7.  Save— Effect  of  the  WiihdratDcU  of  an  Attorney. — Withdrawal  of 
an  attorney  from  the  court  room  does  not  deprive  the  court  of  juris- 
diction to  take  such  action  in  a  case  in  open  court  as  circumstances 
may  require. 

8.  Attorneys — Duty  When  Engaged  in  a  Trial. — ^It  is  the  duty  of 
counsel  engaged  in  the  trial  of  a  cause  to  remain  in  court  during  its 
session,  or  to  be  represented  there,  or  make  their  own  arrangements  at 
their  own  risk  to  provide  for  being  called  into  court  until  tlie  jury  hav- 
ing the  case  is  discharged. 

Assumpsit,  on  a  promissory  note.  Trial  in  the  County  Court  of 
La  Salle  County;  the  Hon.  H.  W.  Johnson,  Judge,  presiding.  Verdict 
and  judgment  for  plaintiff.  Appeal  by  defendant.  Heard  in  this  court 
at  the  December  term,  1898.    Affirmed.    Opinion  filed  April  11,  1899. 

Eeeves  &  Boys  and  H.  M.  Kelly,  attorneys  for  appel- 
lants. 

The  agreement  of  the  principal  maker  of  a  note  to  keep 
the  money  for  another  year  and  pay  the  same  rate  of 
interest  as  before,  is  a  suiBcient  consideration  to  sustain  the 
agreement  of  the  legal  holder  of  the  note  to  extend  the 
time,  and  will  release  the  surety  not  assenting  thereto. 
Dodgson  et  al.  v.  Henderson,  113  111.  360;  Barnard  v.  Rey- 
nolds, 49  111.  App.  596;  Beuter,  Adm'x,  v.  Dillon,  63  IlL  App. 
517. 


Second  District — Decembeh  Term,  1898.  631 

Heenan  t.  Howard. 

The  liability  of  the  surety  is  not  to  be  extended  by  impli- 
cation. Shreffler  et  al.  v.  Nadelhoflfer,  133  ID.  651;  Yin- 
yard  V.  Barnes,  124  111.  346;  Burlington  Ins.  Co.  v.  Johnson, 
120  111.  622. 

Appellants'  attorneys  also  contended  that  the  following 
acts  on  the  part  of  the  court  constituted  prejudicial  error: 

In  having  any  verbal  communication  with  the  jury  after 
its  retirement  out  of  the  presence  of  and  without  the 
knowledge  or  consent  of  the  parties  or  their  counsel. 

In  calling  the  jury  into  court  about  eighteen  hours  after 
they  had  retired,  and  while  counsel  for  plaintiff  was  present, 
but  in  the  absence  of  counsel  for  defendants  and  the  parties 
to  the  suit,  and  without  their  knowledge  or  consent;  inter- 
rogating them  as  to  the  reasons  for  their  inability  to  agree. 

In  giving  to  the  jury,  about  eighteen  hours  after  they 
had  retired,  an  additional  and  material  instruction,  prepared 
and  presented  by  counsel  for  plaintiff,  out  of  the  presence 
of  and  without  the  knowledge  or  consent  of  counsel  for 
defendants, and  without  giving  or  attempting  to  give  counsel 
for  defendants  an  opportunity  to  present  additional  instruc- 
tions on  the  point  suggested  by  the  foreman  of  the  jury. 
C.  &  A.  R.  R.  V.  Bobbins,  159  111.  598;  City  of  Joliet  v. 
Looney,  159  111.  471;  Shaw  v.  Camp,  160  111.  425;  Crabtree 
V.  Ilagenbaugh,  23  111.  349;  Fisher  v.  People,  23  111.  289. 

Hknry  Fetzee  and  McDouoalt-  &  Chapman,  attorneys 
for  appellee. 

Where,  after  a  jury  had  retired  to  consider  their  verdict, 
they  again  came  into  open  court,  and  at  their  request,  then 
received  additional  instructions  in  the  absence  of  the 
defendant  and  his  counsel,  it  was  held  that  such  instruction 
was  not  a  private  instruction  or  communication  to  the  jury. 
The  giving  of  notice  to  absent  counsel  or  suitors,  before 
proceeding  in  causes  in  which  they  are  interested,  is  a 
matter  of  grace  or  favor  on  the  part  of  the  court  and  not 
a  legal  duty  or  obligation.  Chapman  v.  The  Chicago  N.  W. 
Ry.  Co.,  26  Wis.  295. 

Counsel,    by    purposely  or  inadvertently  withdrawing 
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from  the  court,  can  not  take  away  the  power,  or  suspend 
the  right  to  exercise  it,  until  they  can  be  found  and  brought 
in,  if  willing  to  come.  It  is  the  duty  of  counsel,  eno^aged  in 
the  trial  of  a  case,  to  remain  in  or  be  represented  at  the 
court,  during  its  sessions,  until  the  jury  having  the  case  in 
charge  is  discharged.  The  failure  of  the  counsel  to  perform 
their  duty  does  not  deprive  the  court  of  its  power  to  dis- 
charge its  dut3\  The  court  is  not  required  to  send  out  its 
officers  to  invite  counsel  to  attend  to  their  duties  and  hear 
additional  instructions  which  the  court  purposes  to  give  the 
jury.  Undoubtedly,  in  most  cases,  courts  will  endeavor,  as 
a  matter  of  courtesy,  to  secure  the  attendance  of  counsel 
before  reinstructing  the  jury;  but  it  is  not  an  error  if  it  is 
not  done.     Cornish  v.  GraflF,  36  Hun  (N.  Y.),  160,. 

Mb.  Pbesiding  Justiob  Dibell  delivered  the  opinion  of 
the  court. 

In  this  case,  Bridget  Howard  recovered  a  judgment  by 
confession  in  the  court  below  against  Frank  McGary  and 
Daniel  Heenan,  which  was  afterward  opened  to  let  in  a 
defense.  Defendants  pleaded  the  general  issue,  and  Heenan 
pleaded  specially  that  he  was  surety  only  upon  the  note  in 
suit,  whereof  plaintiff  had  notice,  and  that  when  the  note 
came  due  plaintiff,  at  the  request  of  McGary,  and  in  con- 
sideration of  his  promise  to  keep  the  money  secured  by  said 
note  another  year  after  it  was  due  and  to  pay  interest  on  said 
sum  annually,  agreed  with  McGary  to  give  him,  and  did 
give  him,  a  delay  of  payment  of  said  note  for  one  year  then 
next  ensuing;  and  averred  like  extensions  upon  like  consid- 
erations at  the  end  of  the  second,  third  and  fourth  yeai-s 
after  said  note  became  due.  Plaintiff  replied,  denying  each 
of  said  alleged  extensions.  Upon  the  trial  defendants 
were  allowed  by  the  jury  a  liberal  credit  for  certain  labor 
performed  by  McGary  for  Mrs.  Howard,  and  it  is  not  now 
argued  the  verdict  and  judgment  for  plaintiff  are  too  large 
in  amount  if  plaintiff  was  entitled  to  recover. 

The  note  sued  upon  contained  this  clause :  "  Sureties 
consent  that  time  of  payment  may  be  extended  without 
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notice  thereof."  Appellants  argue  this  authorized  but  one 
extension.  Without  determining  this  contention,  we  pass 
to  consider  the  question  whether  the  proof  shows  a  valid 
extension.  If  a  creditor,  by  a  valid  and  binding  agreement, 
without  the  assent  of  the  surety,  gives  further  time  to  the 
principal  debtor,  the  surety  will  be  discharged.  (Dodgson 
v.  Henderson,  113  111.  360;  Price  v.  Dime  Savings  Bank, 
124  111.  317,  and  cases  there  cited.)  In  order  to  have  the 
eflFect  of  discharging  the  surety,  such  an  agreement  must 
change  the  contraxjt  of  the  principal  and  put  it  out  of  the 
power  of  the  holder  to  enforce  the  note  during  the  period 
of  forbearance  agreed  upon.  If  it  does  not  prevent  the 
holder  from  proceeding  against  the  principal  it  will  not 
discharge  the  surety.  To  discharge  the  surety  it  must  be 
based  upon  a  new  and  valid  consideration.  (Gardner  v. 
Watson,  13  111.  347;  Warner  v.  Campbell,  26  111.  282;  Wool- 
ford  V.  Dow,  34111.  424;  Galbraith  v.  FuUerton,  53  111.  126; 
Glickauf  v.  Hirschorn,  73  111.  574;  2  Randolph  on  Commer- 
cial Paper,  Sees.  957,  964.)  The  burden  was  upon  Heenan 
to  prove  at  least  one  binding  extension.  McGary  and  Mrs. 
Howard  were  the  only  witnesses  upon  the  subject.  If 
McGary  had  sworn  to  one  or  more  valid  extensions,  still 
Mrs.  Howard  testified  she  granted  no  extensions,  and  we 
see  nothing  in  the  evidence  to  justify  us  in  saying  there  was 
a  preponderance  of  the  evidence  in  his  favor.  But  is  there 
any  evidence  an  extension  was  granted  ?  McGary  testified 
that  when  the  note  came  due  in  1889,  and  at  the  expiration 
of  each  year  thereafter,  in  1890, 1891,  and  1892,  he  asked 
Mrs.  Howard  if  she  wanted  her  money,  or  could  he  have  it 
another  year,  and  that  she  each  time  replied  all  she  wanted 
was  her  interest,  and  to  pay  the  interest  and  he  could  have 
it  another  year,  and  that  after  each  of  said  conversations  ho 
paid  the  interest.  The  interest  referred  to  in  each  of  these 
conversations  was  the  interest  already  due  for  the  past 
year.  Each  time  McGary  only  paid  what  was  already  due 
by  the  terms  of  the  note.  He  does  not  testify  that  he  ever 
told  her  he  would  keep  the  money  another  year,  nor  that  he 
promised  to  pay  her  interest  for  another  year.     His  pay- 
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merit  of  interest  already  due  was  not  a  consideration  for  a 
new  promise  to  let  him  have  the  money  another  year.  There 
was  no  promise  by  him  or  other  consideration  passing  to  her 
for  h«r  statement  to  him  that  he  could  have  the  money 
another  year.  He  made  no  promise,  and  was  not  bound, 
and  could  have  compelled  her  to  accept  the  money  the  next 
day.  Therefore  Mrs.  Howard  was  not  bound,  and  there 
was  no  contract  such  as  was  set  up  in  the  special  plea,  and 
there  was  no  valid  extension.  (Grossman  v.  Wohlleben,  90 
111.  537.)  It  follows  no  verdict  for  defendants  could  have 
been  sustained,  and  even  if  errors  intervened  in  the  matters 
hereinafter  stated  the  judgment  is  clearly  right  and  should 
not  be  reversed. 

The  court  refused  the  seventeenth  instruction,  which  told 
the  jury,  among  other  things,  to  take  into  consideration 
the  whole  of  the  evidence,  and  that  in  determining  the 
weight  to  be  given  the  testimony  of  the  several  witnesses, 
they  should  take  into  consideration  their  conduct  and 
demeanor  while  testifying.  On  the  trial  the  court  admitted 
several  items  of  evidence  which  were  afterward  excluded, 
and  the  seventh  and  eighth  instructions  given,  told  the  jury 
to  disregard  such  evidence.  It  is  not  argued  the  seventh 
and  eighth  instructions  were  wrong.  If  the  court,  after 
giving  the  jury  these  instructions  to  disregard  certain  evi- 
dence they  had  heard,  had  given  another,  telling  them  to 
consider  all  the  evidence,  these  directions  would  have  been 
in  seeming  conflict,  and  would  have  tended  to  confuse  the 
jury.  The  conduct  of  a  witness  upon  the  stand  may  be 
such  as  to  greatly  detract  from  or  add  to  the  weight  other- 
wise due  to  his  testimony,  or  it  may  be  such  as  to  have  no 
bearing  on  that  subject.  To  tell  the  jury  it  is  their  duty  to 
consider  his  demeanor  may  lead  them  to  suppose  that  in 
the  opinion  of  the  court,  the  conduct  of  the  witness  had 
been  such  as  to  shed  light  upon  the  value  of  bis  evidence. 
"While  we  might  not  reverse  for  the  giving  of  such  an 
instruction,  we  think  the  correct  statement  of  the  law  is  that 
the  jury  are  at  liberty  to  consider  the  demeanor  of  the  wit- 
nesses upon  the  stand,  thus  leaving  it  for  the  jury  to  decide 
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whether  their  conduct  ought  to  be  considered  as  affecting 
their  testimony.  We  hold  it  was  not  error  to  refuse  the 
seventeenth  instruction. 

There  was  a  door  between  the  court  room  and  the  jury 
room.  While  the  jury  were  out  considering  this  case,  and 
court  was  in  session,  the  bailiff  opened  the  door  to  inquire 
if  the  jury  had  reached  a  verdict.  The  foreman  stepped 
into  the  open  door  and  asked  the  court,  "  Was  the  payment 
of  interest  annually  and  the  indorsement  of  the  same  on  the 
back  of  the  note  equivalent  to  an  extension  of  the  note  ?  " 
The  judge  replied  from  the  bench,  "  I  can  not  instruct  you 
orally  as  to  the  law  in  this  case."  The  foreman  stepped 
back  into  the  jury  room  and  the  bailiff  closed  the  door. 
None  of  the  parties  or  their  counsel  were  present,  and  the 
court  did  not  send  for  them.  The  jury  did  not  agree  that 
night.  The  next  day,  when  the  court  was  again  in  session 
and  another  case  on  trial,  the  judge  caused  the  jury  to  be 
brought  into  court,  and  asked  if  they  had  agreed  upon  a 
verdict,  and  receiving  a  negative  answer,  asked  whether 
they  disagreed  upon  a  question  of  law  or  of  fact.  The  fore- 
man answered,  "  On  a  question  of  law."  The  judge  inquired 
what  it  was,  and  the  foreman  replied,  "Whether  the  collec- 
tion of  interest  on  the  note  annually  and  indorsing  the 
same  on  the  back  of  the  note  is  equivalent  to  an  extension 
of  the  time  of  payment  of  the  note."  The  judge  then 
stated  that  he  might  give  further  instruction  on  that  point, 
and  sent  the  jury  to  their  room.  Heenan  and  McGary 
had  been  defended  by  different  attorneys.  McGary 's  attor- 
ney was  then  at  his  office  in  Ottawa,  the  county  seat,  and 
Heenan's  attornev  was  in  Streator.  The  court  did  not  send 
for  them,  or  for  any  one,  but  plaintiff's  attorney  being  pres- 
ent in  court  the  judge  stated  to  him  the  substance  of  an 
instruction  he  wished  prepared,  on  the  subject  embraced 
in  the  foreman's  question.  Plaintiff's  attorney  wrote  an 
instruction  as  directed  by  the  judge,  which  we  think  cor- 
rectly stated  the  law,  and  the  judge  marked  it  "  Given." 
The  jury  were  brought  into  court,  and  the  judge  read  the 
instruction  to  them,  and  the  jury  again  retired  and  after- 
ward agreed. 
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It  is  argued  the  court  erred  in  taking  this  action  in  the 
absence  of  counsel  for  defendants  and  without  sending;  for 
them.  Appellants  cite  several  cases  in  support  of  their  con- 
tention. In  most  of  them  the  judge  visited  the  jury  room 
and  there  conversed  with  or  instructed  the  jury,  or  sent 
instructions  to  the  jury  room,  without  calling  the  jury  into 
open  court,  or  excluded  the  public  from  the  court  room  and 
then  called  the  jury  in  and  secretly  instructed  them  in  the 
absence  of  parties  and  counsel.  Such  acts  were  properly  dis- 
approved. But  it  will  be  observed  that  everything  here 
objected  to  was  done  in  open  court  when  the  court  was  duly 
convened  and  sitting  for  the  transaction  of  judicial  business. 
We  think  it  very  proper  for  the  court  to  send  for  counsel 
when  practicable,  before  acting  in  such  a  case,  but  we  can  not 
hold  as  a  matter  of  law  that  it  is  the  duty  of  the  court  to  send 
for  absent  counsel,  and  await  their  arrival  before  proceeding 
in  the  causes  wherein  they  are  engaged.  In  our  view  of  the 
law,  sending  for  counsel  is  a  mere  act  of  courtesy  on  the 
part  of  the  court,  and  not  a  legal  obligation  or  duty.  If  the 
court  proceeds  without  sending  for  counsel,  and  it  afterward 
appears  an  injustice  has  resulted  from  such  omission,  and 
that  there  was  due  cause  for  the  absence,  no  doubt  the  court 
might  be  bound  to^  grant  a  new  trial  or  open  the  proceedings 
complained  of.  Therefore  we  hold  it  is  not  error  for  a  court 
regularly  convened  to  proceed  without  sending  for  counsel; 
that  the  power  of  the  court  to  act  does  not  depend  upon  the 
pleasure  of  counsel  to  attend  or  be  within  reach  of  the  offi- 
cers of  the  court;  that  without  the  presence  of  counsel  judi- 
cial business  can  be  transacted  when  the  court  is  duly  in 
session  at  a  time  fixed  by  law,  or  a  prior  adjournment,  and 
that  the  rights  of  the  diligent  party  are  not  defeated  by  the 
mere  failure  of  the  court  to  send  for  absent  counsel.  The 
attorneys  knew  the  jury  had  been  sent  out  in  the  case,  and 
were  bound  to  know  further  instructions  might  be  necessary. 
We  are  of  opinion  that  their  withdrawal  from  the  court 
room  did  not  deprive  the  court  of  jurisdiction  to  take  such 
further  action  in  the  case  in  open  court  as  circumstances 
might  require.    We  hold  that  the  true  rule  is  that  it  is  the 
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duty  of  counsel  engaged  in  the  trial  of  a  cause  to  remain  in 
court  during  its  session,  or  be  represented  there,  or  make 
their  own  arrangements  at  their  own  risk  to  provide  for 
being  called  into  court,  till  the  jury  having  the  case  is  dis- 
charged. Chapman  v.  0.  &  K  \V.  R.  R.  Co.,  26  Wis.  295; 
Cornish  v.  Graff,  36  Hun  (N.  Y.),  160;  Cooper  v.  Morris, 
4S  N.  J.  Law,  607. 

The  record  does  not  disclose  why  counsel  was  absent,  nor 
that  any  injustice  has  resulted  to  defendants,  and  we  are 
therefore  of  opinion  no  error  was  committed.  The  judg- 
ment is  affirmed. 


Robert  D.  Adams  v.  John  8.  Adams. 

1.  Possession — Presumptive  Ownership, — The  possession  of  personal 
property  is  ordinarily  prima  facie  evidence  of  ownership,  but  this  pre- 
sumption may  be  overcome  by  the  circumstances  surrounding  such 
possession. 

8.  Probate  Matters — Jurisdiction  of  County  Courts, — In  probate 
matters,  County  Courts  have  jurisdiction  of  an  equitable  character  and 
may  adopt  the  forms  of  proceedings  in  equity. 

3.  Same — Petitions  for  the  Discovery  of  Assets,  —A  proceeding  under 
Sections  81  and  82  of  the  Administration  Act,  for  the  discovery  of  assets. 
Is  in  the  nature  of  a  bill  in  chancery  for  discovery,  and  the  proceedings 
should  be  governed  by  the  principles  and  practice  in  equity. 

Petition,  under  Sections  81  and  82  of  the  Administration  Act.  Trial 
in  the  Circuit  Court  of  Lee  County,  on  appeal  from  the  Probate  Court; 
the  Hon.  James  S.  Baume,  Judge,  presiding.  Finding  for  petitioner; 
appeal  by  defendant.  Heard  in  this  court  at  the  December  term,  1898. 
Affirmed.    Opinion  filed  April  11,  1809. 

MoRBisoi^  &  Bethea  and  Henry  S.  Dixon,  attorneys  for 
appellant,  contended  that  the  possession  of  the  check  and 
money  transferred  by  it,  and  of  the  notes  and  mortgages,  is 
sufficient  evidence  of  title  in  appellant.  Martin  v.  Martin, 
174  111.  371;  Ransom  v.  Jones,  1  Scammon,  291;  Curtiss  v. 
Martin,  20  111.  557;  2  Parsons  on  Notes  and  Bills,  pp.  52, 
53,  444;  2  Randolph  on  Commercial  Paper,  Sections  717, 
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776;  Koehler  v.  Adler,  78  N.  Y.  287;  Poucher  v.  Scott,  98 
K  Y.  422;  Grey  v.  Grey,  47  N.  Y.  552;  Nay  v.  Curley  (N. 
Y.),  21  K  E.  Rep.  698;  19  Encyc.  of  Law,  53;  1  Daniel's 
Negotiable  Instruments,  Sections  810, 812;  2  Daniel's  Nego- 
tiable Instruments,  Section  1646;  Comer  v.  Comer,  120  111. 
426;  Underbill  on  Evidence,  Sec.  229;  1  Jones  on  Evidence, 
Sees.  43,  71. 

Tbe  transaction  being  a  transfer  of  money  from  a  parent 
to  a  child,  the  presumption  is  in  favor  of  the  child.  Under 
such  circumstances  it  is  necessary  for  the  person  attacking 
the  transaction  to  show  that  it  was  fraudulent,  or  in  some 
way  void.  White  v.  Koss,  160  111.  56;  Francis  v.  Wilkin- 
son, 147  111.  370;  Oliphant  v.  Liversidge,  142  111.  160;  Capek 
V.  Kropik,  129  111.  509;  Burt  v.  Quisenberry,  132  111.  399; 
Co  wee  V.  Cornell,  75  N.  Y.  91;  Thornton  on  Gifts  and 
Advancements,  215,  221,  222;  1  Bigelow  on  Frauds,  357; 
8  Encyc.  of  Law,  134,  335;  Yeakle  v.  McAtee  (Pa.),  27  Atl. 
Eep.  277. 

A.  C.  Bardwell,  attorney  for  appellee. 

Barge  &  Barge,  attorneys  for  the  widow,  and  guardian 
of  the  infant  child  of  Waldo  Adams,  deceased. 

The  presumption  applied  to  such  cases  belongs  to  the 
class  known  in  the  books  as  ^*  weak  presumptions." 

Manual  possession  alone  is  not  sufficient  to  establish  a 
gift.  Proof  of  manual  possession  in  the  donee  is  always  an 
element  in  his  favor;  and  if  he  acquired  that  possession  in 
connection  with  words  of  gift  expressing  an  intent  to  give, 
it  rai^s  a  very  strong  presumption  of  a  gift,  and  is  very 
often  the  turning  point  in  the  transaction.  But  manual 
possession  in  the  donee  is  always  subject  to  explanation;  and 
its  force  in  upholding  the  claim  that  the  transaction 
amounted  to  a  gift,  is  greatly  weakened  if  the  donor  is  dead 
and  the  donee  has  ready  access  to  his  property  and  effects. 
Possession  in  a  stranger  not  inhabiting  the  same  house,  when 
words  of  gift  are  shown,  is  much  stronger  evidence  of  a 
gift  than  proof  of  possession  when  tbe  donor  and  donee 
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maintained  close  personal  relations  and  actual  business 
contact  in  the  every-day  affairs  of  life.  Thornton  on  Gifts 
and  Advancements,  223. 

In  all  transactions  between  persons  occupying  relations, 
whether  legal,  natural  or  conventional  in  their  origin,  in 
which  confidence  is  naturally  inspired,  is  presumed,  or  in 
fact  reasonably  exists,  the  burden  of  proof  is  thrown  upon 
the  person  in  whom  confidence  is  reposed  to  show  affirma- 
tively that  no  deception  is  practiced,  no  undue  influence 
used  and  that  all  was  fair,  open,  voluntary  and  well  under- 
stood. Mott  V.  Mott,  49  N.  J.  Eq.  192.  See  also  1  Story 
Eq.  Jur.,  Sees.  246,  311;  Malin  v.  Malin,  2  Johns.  Ch.  238; 
Bigelow  on  Fraud,  265;  Simpler  v.  Lord,  28  Ga.  52;  Allore 
V.  Jewell,  94  U.  S.  506,  p.  511;  Harding  v.  Handy,  11  Wheat. 
103;  8  Enc.  of  Law,  p.  1310;  Bispham's  Equity,  329,  339; 
Sturgeon  v.  Burrall,  1  111.  App.  537;  Yoakum  v.  Yoakum, 
77  111.  85)  Martin  v.  Martin,  1  Heiskell  (57  Tenn.),  654. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the  court. 

At  the  June  term,  A.  D.  1897,  of  the  County  Court  of  Lee 
County,  appellee,  as  one  of  the  heirs  at  law  of  Amanda  M. 
B.  Adams,  deceased,  filed  his  petition  under  sections  81  and 
82  of  the  administration  act,  representing  that  he  had 
reason  to  believe  that  appellant,  also  an  heir  at  law  of  said 
deceased,  had  in  his  possession  certain  moneys,  effects, 
securities  and  evidences  of  debt  belonging  to  her  at  the  time 
of  her  death,  of  the  value  of  $10,000,  and  praying  that 
appellant  be  ordered  and  decreed  to  transfer  the  same  to 
the  administrator  of  the  estate  of  said  deceased.  Appellant 
filed  his  answer  denying  that  he  had  in  bis  possession  such 
moneys,  effects,  securities  or  evidences  of  debt. 

It  appeared  from  the  evidence  in  the  case  that  the  intes- 
tate, Amanda  M.  B.  Adams,  a  widow,  died  May  29,  1897. 
She  left  surviving  her  as  her  heirs  at  law,  three  sons :  Waldo, 
who  died  January  1, 1898.  leaving  a  widow  and  infant  child 
surviving;  John  S.,  the  appellee,  and  Robert  D.,  the  appel- 
lant; also  a  legally  adopted  daughter,  Maude  Adams,  who 
was  at  the  time  of  Mrs.  Adams'  death,  fourteen  years  of  age. 
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Mrs.  Adams  at  the  time  of  her  death  was  ^bout  seventy 
years  of  age.  For  about  five  years  prior  to  January  1, 1 895, 
one  Jason  C.  Ayers  had  conducted  her  affairs,  loaned  her 
money  and  collected  her  interest.  Some  time  prior  to 
November  6,  1894,  she  had  nearly  her  whole  estate  invested 
in  two  mortgages,  one  of  $8,000  and  the  otherabout  S1.6U0. 
In  October,  1894,  Mrs.  Adams  informed  Ayers  that  she  was 
tired  of  the  irregularity  of  the  payment  of  interest  on  the 
loan  of  $8,000  and  desired  to  have  the  same  collected.  Mr. 
Ayers  therefore  proceeded  to  take  steps  to  make  the  col- 
lection, and  on  November  5,  1894,  the  sum  of  $8,164.71,  was 
collected  by  him.  On  the  day  the  money  was  received  by 
him  he  deposited  $6,000  to  her  credit  in  the  bank  and  four 
days  later  $2,000  more.  On  January  4,  1895,  he  collected 
the  other  of  the  two  loans  above  mentioned,  which  amounted 
with  interest  to  the  sum  of  $1,758.12,  which  he  held  for  the 
time  subject  to  her  order.  Mrs.  Adams  told  Ayers  at  their 
meeting  in  October,  1894,  that  as  h^r  health  was  poor,  she 
would  send  her  son,  the  appellant,  to  see  about  the  collec- 
tions from  time  to  time.  Soon  after  the  deposit  of  the 
$8,000,  appellant  made  inquiry  as  to  where  a  loan  for  a 
large  amount  could  be  placed.  On  December  24, 1894,  Mrs. 
Adams  gave  appellant  a  check  for  the  $8,000  on  the  bank, 
and  on  January  7th  following,  he  loaned  the  same  to  one 
Rosenthal,  to  whom  he  had  been  referred  by  one  of  the 
parties  of  whom  he  made  inquiry,  taking  the  note  and 
mortgage  in  his  own  name,  and  at  the  same  time  drawing 
the  money  from  the  bank  on  said  check  from  his  mother. 
On  January  15,  1895,  Mr.  Ayers  gave  appellant  his  check 
for  $1,600,  and  on  January  29th  following  his  check  for 
$62.25  of  the  funds  held  by  him  to  the  credit  of  Mrs.  Adams. 
On  January  17th  appellant  presented  the  check  of  Mr. 
Avers  for  $1,600  to  the  bank  and  took  a  certificate  of 
deposit  payable  to  his  own  order  for  $1,500.  After  the 
death  of  Mrs.  Adams  letters  of  administration  on  her  estate 
were  taken  out  and  the  administrator  filed  an  inventon\ 
showing  that  all  the  property  she  owned  at  the  time  of  her 
death  was  a  lot  in  the  city  of  Dixon,  Illinois^  valued  at  $500 
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and  household  furniture  of  the  value  of  $150.  The  object 
of  the  petition  here  was  to  compel  appellant  to  turn  over 
the  money,  notes  and  mortgages,  received  by  him  from  the 
fund  collected  by  Mr.  Ayers,  to  the  estate  of  his  mother. 
Upon  the  trial  appellant  was  not  examined  under  oath,  con- 
cerning the  property  claimed  by  him,  as  he  might  have  been 
under  the  statute,  nor  did  he  offer  any  evidence  on  behalf 
of  himself,  all  the  evidence  in  the  case  having  been  pro- 
duced on  behalf  of  appellee. 

It  is  agreed  by  counsel  on  both  sides  that  the  only  ques- 
tion presented  to  this  court,  apart  from  the  one  involving 
the  jurisdiction  of  the  County  Court  in  this  case,  is,  whether 
or  not  the  proof  was  sufficient  in  law  to  sustain  the  order 
and  judgment  entered  by  the  Circuit  Court.  The  position 
taken  by  appellant  was,  that  the  possession  by  him  of  the 
money,  notes  and  mortgage  mentioned  in  the  evidence  was 
sufficient  evidence  of  title  in  him,  and  that  it  devolved  upon 
the  appellee  to  prove  that  such  possession  was  not  lawful. 

That  the  possession  of  personal  property  is  ordinarily 
prima  facie  evidence  of  ownership  can  not  be  controverted, 
but  this  presumption  may  be  overcome  by  the  circumstances 
surrounding  such  possession.  In  the  case  of  Martin  v. 
Martin,  174  111.  371,  which,  like  the  case  before  us,  was  based 
upon  a  petition  presented  to  the  County  Court  under  sections 
81  and  82  of  the  administration  act,  for  the  discovery  of 
assets  of  the  estate,  it  was  held  that  ^^The  right  to  the 
possession  and  full  beneficial  interest  in  an  unindorsed 
negotiable  pai)er  may  pass  by  manual  delivery  of  the  paper, 
and  in  the  absence  of  testimony  tending  to  disprove  that 
the  notes  were  delivered,  the  presumption  will  obtain  that 
one  in  the  possession  of  such  paper  came  rightfully  into 
possession."  Counsel  for  appellant  assert  repeatedly  in  their 
briefs  that  said  case  is  absolutely  in  point,  and  controls  the. 
case  at  bar.  The  facts  in  that  case,  however,  as  set  forth 
more  fully  in  the  same  case,  in  170  111.  18,  were  very 
different  from  those  shown  by  the  record  in  this  case.  The 
person  who  was  there  charged  with  having  in  her  hands 
the  assets  of  the  estate,  was  a  niece  of  the  decedent,  and  lie 
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appears  to  have  left  no  widow,  children  or  descendants  of 
children,  surviving.  She  had  lived  with  and  worked  for 
him  over  forty  years,  and  for  some  time  prior  to  his  death 
had  full  charge  of  his  home.  He  regarded  her  with  great 
affection  and  frequently  expressed  his  intention  to* make 
ample  provision  for  her.  Some  three  years  prior  to  his 
death  he  went  with  her  to  a  bank,  where  she  rented  a  box 
in  the  safety  deposit  vault,  and  paid  the  rent  for  it.  He 
then  put  into  the  box  certain  securities  for  her,  and  added 
to  them  from  time  to  time,  on  each  occasion  making  a  memo- 
randum in  his  diary  of  the  securities  deposited,  and  indicat- 
ing that  they  were  for  her.  He  placed  a  letter  in  the  box, 
stating  that  everything  therein  belonged  to  his  niece  and 
giving  the  names  of  persons  to  whom  he  had  stated  that 
fact.  About  a  month  before  his  death,  he  told  a  witness 
who  became  one  of  his  executors,  that  he  had  put  personal 
property  in  his  niece's  box,  which  was  her  property;  that  it 
was  no  part  of  his  personal  estate,  and  he  Avanted  his 
executors  to  keep  their  hands  off.  All  the  securities  she 
had  in  her  possession  were  either  transferable  by  delivery 
or  assigned  to  her.  Under  such  circumstances  the  presump- 
tion would  undoubtedly  obtain  that  the  niece  came  right- 
fully into  the  possession  of  the  property. 

In  the  case  under  consideration,  appellant,  who,  although 
his  age  does  not  appear  from  the  evidence,  had  evidently 
reached  his  majority^  was  at  the  time  the  money  and  notes  ia 
question  came  into  his  possession  Jiving  with  his  mother,  who 
was  ill,  and  some  sixty-eight  years  of  age.  It  does  not  appear 
that  he  assisted  in  her  support  or  rendered  her  any  service 
except  that  which  was  rendered  in  connection  with  the  fund 
in  controversy'.  She  had  at  the  time  of  such  transaction  two 
sons,  besides  appellant.  She  also  had  residing  with  her  at  the 
time  an  adopted  daughter  who  was  then  only  twelve  years  of 
age.  The  pro|iierty  which  came  to  the  possession  of  appel- 
lant was  substantially  all  that  his  mother  had.  By  the 
transfer  of  the  sums  of  money  in  question  to  appellant  she 
was,  in  her  old  age,  practiciiUy  deprived  of  all  means  of 
support  for  herself  and  her  adopted  daughter.     How  or  for 
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what  purpose  the  money  was  turned  over  to  appellant  is  not 
shown  by  the  evidence.  It  simply  appears  that  almost  as 
rapidly  as  the  same  was  collected  by  Mr.  Avers,  who  had 
charge  of  it  for  Mrs.  Adams,  appellant  took  possession  of  it 
and  loaned  or  deposited  it  in  his  own  name.  These  circum- 
stances distinguish  the  case  very  materially  from  the  case  of 
Martin  v.  Martin,  %upra^  and  are  in  our  opinion  amply  suf- 
ficient to  overcome  the  presumption  of  legal  ownership 
implied  by  the  mere  possession  of  the  property.  It  having 
been  shown  by  the  evidence  that  the  mother  of  appellee 
was  the  owner  of  the  funds  in  question  at  the  time  the  same 
were  collected  by  her  agent,  Mr.  Ayers,  that  shortly  after- 
ward the  same  came  into  the  hands  of  appellant  and  were> 
invested  or  deposited  in  his  name,  and  it  appearing  that  the 
circumstances  surrounding  his  possession  of  such  funds  were 
such  as  to  overcome  the  presumption  of  ownership  created 
by  such  possession  alone,  it  follows  that  the  burden  of  proof 
was  then  cast  upon  appellant  to  show  his  legal  right  to  the 
property.  This  he  did  not  attempt  to  do.  He  objected  to 
the  admission  of  testimony  tending  to  show  that  he  claimed 
the  fund  as  a  gift  from  his  mother,  and  in  his  brief  his 
counsel,  while  citing  authorities  sustaining  gifts  from  parents 
to  children,  say,  "  We  do  not  cite  these  authorities  as  to  gifts 
for  the  purpose  of  claiming  that  the  evidence  shows  there 
was  a  gift  hero,"  and  again  *'  They  (counsel  for  appellee)  are 
entirely  wrong  when  they  assume  that  we  are  trying  this 
case  on  the  proposition  that  this  was  a  gift  from  the  mother 
to  the  son." 

Appellant,  by  his  answer,  negatives  the  idea  of  a  loan, 
and  his  counsel  argue  and  cite  authorities  to  show  that  the 
transaction  could  not  constitute  a  loan.  There  is  an  inti- 
mation in  the  brief  of  appellant,  that  the  presumption  of  law 
would  be  that  the  checks  were  delivered  to  appellant  in 
payment  of  a  debt.  That  position,  however,  can  not  be 
seriousl  V  contended  for,  under  the  circumstances  of  this  case. 
As  a  matter  of  fact  he  does  not  insist  that  the  transaction 
constituted  a  gift,  a  loan,  or  the  payment  of  a  debt,  but  con- 
tents himself  with  relying  upon  the  proposition  that '"  every 
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presumption  is  in  favor  of  appellant  here,  and  his  possession 
of  the  money,  notes  and  mortgages  in  question,  is  certainly 
prima  facie  proof  that  he  is  the  owner  of  them." 

It  has  been  held  by  our  Supreme  Court,  that  in  probate 
matters,  County  Courts  have  jurisdiction  of  an  equitable 
character  and  may  adopt  the  forms  of  equitable  proceed- 
ings; that  a  proceeding  such  as  this,  is  in  the  nature  of  a 
bill  in  chancery  for  discovery  and  equitable  relief;  and  that 
the  proceedings  should  be  governed  by  equitable  principles 
and  practice.  Such  being  the  rule,  the  position  taken  by 
appellant  would  not  appeal  strongly  to  the  conscience  of 
the  court  sitting  as  a  chancellor,  and  even  slighter  circum- 
stances than  those  shown  by  the  record  here  would  be  suffi- 
cient to  overcome  the  presumption  in  favor  of  appellant, 
raised  by  his  possession  of  the  funds. 

It  is  further  urged  by  appellant  that  "  unless  there  was 
evidence  sufficient  to  make  a  trust  relation  between  appel- 
lant and  his  mother  and  to  make  him  the  trustee  for  her  in 
the  transaction,  the  court  in  this  proceeding  had  and  has  no 
jurisdiction."  In  support  of  that  proposition,  the  cases  of 
Martin  v.  Martin,  supra^  and  Dinsmore  v.  Bressler,  164  111. 
211,  are  cited.  It  is  sufficient  for  us  to  say  here,  that  the 
record  shows  appellant  was  trusted  by  his  mother  to  look 
after  the  collections  in  the  hands  of  her  agent.  Avers,  for 
her,  from  time  to  time,  and  that  he  was  intrusted  with 
checks  for  her  money  by  both  Ayers  and  his  mother.  In 
our  opinion  it  is  clear  from  the  evidence  that  a  relation  of 
trust  and  confidence  existed  in  regard  to  this  fund  between 
appellant  and  his  mother.  The  order  entered  by  the 
Circuit  Court  was  in  accordance  with  the  law  and  the  evi- 
dence in  the  case  and  the  judgment  therein  contained  will 
be  affirmed. 
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Theodocia  Ebersol  et  al.  y.  Samuel  Trainor. 

1.  Fixtures — Erected  by  a  Trespasiter. — Where  a  person  erects  a  wire 
fence  upon  the  land  of  anotlier  without  the  owner*s  consent,  such  fence 
becomes  a  part  of  the  realty  and  such  person  parts  with  his  ownership  of 
the  materials  entering  into  the  fence  and  has  no  further  right  thereto. 

2.  Pleading— W^t  the  Plea  of  Not  Ouilty  Puts  in  Iftstie.— In  an 
action  of  trespass  quare  clawnim  fregity  the  plaintiiTs  possession  is  put 
in  issue  by  the  plea  of  not  guilty. 

3.  Possession — Not  to  he  Acquired  frmn  a  Tenant— It  a  tenant 
abandons  the  premises  the  landlord  may  re-enter,  but  such  tenant  has 
no  power  to  surrender  the  landlord's  right  of  possession  to  a  pretended 
I>aramount  title.  No  one  can  acquire  the  landlord's  rights  under  such 
a  surrender  by  the  tenant. 

4.  Same — In  Actions  Quare  Clattsum  Fregit. — In  an  action  of  trespass 
quare  clausum  fregit  the  burden  is  on  the  plaintiff  to  show  that  he  was 
in  possession  of  the  premises  in  question  at  the  time  of  the  alleged 
trespass. 

5.  Trespass— Requisites  of  the  Possession,— HhvA  court  is  not  prepared 
Xp  hold  that  a  mere  trespasser  can  recover  damages  against  the  landlord 
who  removes  an  obstruction  he  has  wrongfully  placed  upon  the  real 
estate  of  the  landlord,  simply  because  it  was  the  tenant  who  should 
have  removed  the  obstruction.  If  the  landlord  chooses  to  protect  the 
tenant  in  his  possession,  a  mere  trespasser  can  not  complain. 

Trespass,  quare  daustim  fregit,— Trial  in  the  Circuit  Court  of  Liv- 
ingston County;  the  Hon.  George  W.  Patton,  Judge,  presiding.  Ver- 
dict and  judgment  for  plaintiff;  appeal  by  defendants.  Heard  in  this 
court  at  the  December  term,  1898.  Reversed,  with  a  statement* of  facts. 
Opinion  filed  April  11,  1809. 

C.  C.  &  L.  F.  Strawn  and  Antoinette  Funk,  attorneys 
for  appellants. 

A  tenant  may  surrender  the  possession  he  has  as  snch  ten- 
ant, but  he  can  not  surrender  a  possession  he  has  not,  incon- 
sistent with  his  landlord's  right  of  possession.  He  can  not 
surrender  to  another  claiming  the  fee,  his  landlord's  right 
of  possession  at  the  expiration  of  his  term.  A  stranger, 
though  claiming  the  fee,  but  not  having  the  possession,  can 
not  obtain  it  against  another  in  possession  by  his  tenant 
also  claiming  the  fee.  Jenness  v.  Mount  Hope  Iron  Co.,  53 
Me.  20,  23;  H.  &  N.  H.  R.  Co.  v,  Jackson,  24  Conn.  514. 
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"Where  a  contract  (consent  in  this  case)  is  made  in  igno- 
rance of  a  material  fact  in  relation  to  it,  such  contract  is 
voidable  at  the  election  of  the  person  so  in  error.  Koberts 
V.  Fisher,  43  N.  Y.  159. 

A.  0.  NoKTON,  attorney  for  appellee. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

Appellee  brought  this  action  of  trespass  against  appel- 
lants, charging  them  with  breaking  and  entering  a  certain 
close  of'plaintifiF  in  Livingston  county  (which  close  was  not 
further  described  in  the  declaration)  and  cutting  down  and 
destroying  a  barb  wire  fence,  the  property  of  plaintiff,  on 
said  premises.  Defendants  pleaded  the  general  issue.  There 
was  a  jury  trial,  and  a  verdict  and  a  judgment  for  plaintiff 
for  $100,  from  which  defendants  appeal. 

Section  6,  in  township  25  north,  and  of  range  8  east  of 
the  third  principal  meridian,  in  Livingston  county,  appears 
to  greatly  differ  from  an  ordinary  government  section,  and 
is  of  an  irregular  shape,  being  unusually  long  from  north  to 
south  and  unusually  narrow  from  east  to  west.  The  north- 
west quarter  of  said  section  is  nearly  a  mile  long,  and  was 
many  years  ago  subdivided  into  lots.  The  southernmost  lot 
was  numbered  1,  and  contained  about  eighty  acres.  The 
next  lot  north  was  numbered  2,  and  also  contained  about 
eighty  acres.  There  were  two  lots  north  of  these  in  said 
irregular  quarter  section,  numbered  3  and  4.  A  plat  of  the 
subdivision  was  of  record  in  the  county.  Said  lots  1  and  2, 
and  other  lands  in  Livingston  and  La  Salle  counties,  belonged 
to  the  estate  of  David  Straw n,  deceased,  and  a  partition 
thereof  between  the  parties  entitled  under  said  deceased  was 
made  in  a  proceeding  in  equity  in  La  Salle  county.  The 
commissioners  appointed  in  said  cause  made  a  new  survey 
and  subdivision  of  said  northwest  quarter  of  section  6. 
They  created  a  lot  at  the  south  end  of  said  quarter,  con- 
taining only  63.68  acres,  which  they  numbered  1,  and  a  lot 
next  north  of  it,  containing  63.48  acres,  which  they  num- 
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bered  2,  and  north  of  that  lots  3,  4  and  5,  thus  making  one 
more  lot  in  the  quarter  than  there  was  in  the  old  subdi- 
vision thereof.  They  allotted  said  new  lot  1,  containing 
63.68  acres,  to  Walter  D.  Strawn,  and  said  new  lot  2,  con- 
taining 63.48  acres,  to  Theodocia  Ebersol.  Walter  and 
Theodocia  were  son  and  daughter,  respectively,  of  said 
David  Strawn.  This  partition  was  confirmed  by  the  court. 
In  making  the  partition  the  commissioners  caused  a  plat  of 
their  new  subdivision  of  said  nprthwest  quarter  to  be  made 
by  A.  C.  Huetson,  county  surveyor  of  Livingston  county. 
Tlie  report  of  the  commissioners  was  embodied  in  the  decree 
entered  confirming  said  partition,  and  it  shows  the  number 
of  acres  as  above  stated  in  each  of  said  new  lots  1  and  2; 
but  if  said  pUt  was  attached  to  said  report  it  was  not 
embodied  in  said  decree.  A  certified  copy  of  the  decree  of 
partition  and  of  the  decree  of  confirmation,  embodying  said 
report,  was  filed  for  record  in  the  recorder's  office  of  Liv- 
ingston cpunty,  December  20,  1888.  Walter  D.  Strawn 
took  possession  jf  the  new  lot  1  and  Mrs.  Ebersol  of  the 
new  lot  2.  The  new  lot  1  contained  sixteen  or  eighteen 
acres  less  than  the  old  lot  1,  and  the  new  lot  2  contained 
sixteen  or  eighteen  acres  on  its  south  end  which  were  in  the 
old  lot  1. 

In  November,  1891,  Walter  D.  Strawn  sold  his  lot  1  to 
Samuel  Trainor,  and  convej'ed  it  to  him  by  a  warranty  deed 
which  entitled  Trainor  to  possession  on  March  1,  1892,  and 
he  took  possession  shortly  before  that  time.  Mrs.  Ebersol 
lived  in  Chicago,  and  her  lot  2  and  several  other  tracts 
owned  by  her  in  that  vicinity  were  rented  for  a  term  of 
years  to  Edward  Brady.  Brady  lived  on  another  tract 
about  two  and  a  half  miles  from  the  land  in  controversy. 
In  the  latter  part  of  1896,  probably  in  October,  or  the  first 
part  of  November,  Trainor  went  twenty-one  rods  north  of 
the  line  of  his  lot,  twenty-one  rods  in  upon  the  land  of  Mrs. 
Ebersol  then  in  the  possession  of  Brady,  and  used  as  a  pas- 
ture, and  there  built  the  fence  in  controversy,  and  thus  un- 
dertook to  seize  the  sixteen  or  eighteen  acres  of  the  old  lot 
1,  which  had  been  by  the  partition  placed  in  the  new  lot  2, 
and  allotted  to  Mrs.  Ebersol.     There  is  no  proof  he  did  any 
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further  act  toward  taking  or  holding  possession  after  build- 
ing the  fence.  As  Brady  lived  remote  from  that  land,  and 
it  was  in  the  autumn,  he  did  not  discover  the  fence  till  some 
three  weeks  after  it  was  built.  He  then  notified  J.  W. 
Ebersol.  husband  and  accent  of  Theodocia  Ebersol.  J.  W. 
Ebersol  came  to  the  place,  and  with  an  employe  entered  the 
farm,  and  by  direction  of  Mrs.  Ebersol  cut  down  the  new 
fence  and  threw  it  over  on  Trainor's  land.  Trainor  then 
brought  this  suit.  If  throwing  pieces  of  posts  and  wire 
upon  Trainor's  land  was  a  trespass,  it  is  not  the  act  com- 
plained of  in  the  declaration,  which  is  confined  to  cutting 
down  and  destroying  the  fence.  Trainor  claimed  he  had 
obtained  peaceable  possession  of  said  sixteen  or  eighteen 
acres  from  the  tenant,  and  that  it  was  a  trespass  to  enter 
and  cut  down  the  fence  he  there  erected. 

First  We  are  of  opinion  Brady  did  not  let  Trainor  into 
possession  of  this  land.  If  Brady's  evidence  is  true,  he  cer- 
tainly did  not.  Taking  Trainor's  evidence  as  true,  in  our 
judgment  it  fails  to  show  that  fact.  Trainor  served  on 
Brady  a  demand  for  possession  of  the  north  eighteen  acres 
of  lot  1.  Brady  examined  his  lease  and  told  Trainor  he  had 
no  lease  of  any  part  of  lot  1.  Trainor  showed  Brady  some 
•stakes  which  S3em  to  have  been  on  the  boundary  line  be- 
twoen  lots  1  and  2  of  the  old  subdivision.  Brady  did  not 
know  where  the  true  lines  were,  but  told  Trainor  he  had  no 
lease  of  lot  1,  and  Trainor  could  do  as  he  had  a  mind  to 
with  lot  1,  and  Trainor  said  he  was  going  to  fence  it,  to 
which  Brady  made  no  reply.  All  that  Brady's  conversation 
with  Trainor  amounts  to,  when  all  Trainor's  statements  of 
it  on  direct  and  cross-examination  are  considered,  is  that 
Brady  claimed  no  part  of  lot  1,  and  whatever  was  in  lot  1 
Trainor  could  do  with  as  he  had  a  mind  to.  Brady  was  not 
present  when  Trainor  built  the  new  fence.  In  fact,  the  land 
so  seized  by  Trainor  (if  building  the  fence  was  a  seizure  of 
the  land  south  of  it)  did  not  belong  to  Trainor,  and  was  no 
part  of  the  lot  1  he  had  bought  years  before  of  Walter  D. 
Strawn.  Trainor  had  no  better  right  or  title  to  this  piece 
than  he  had  to  sixteen  or  eighteen  acres  off  his  neighbor  on 
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the  south.  This  piece  was  in  lot  2,  owned  by  Mrs.  Ebersol 
and  by  her  leased  to  Brady.  Brady  used  no  words  indicat- 
ing any  purpose  to  give  up  any  land  he  had  leased  from 
Mrs.  Ebersol.  He  disclaimed  any  right  to  any  land  in  lot 
1.  He  conceded  Trainor's  right  to  take  possession  to  the 
true  line  between  Trainor  and  Mrs.  Ebersol  wherever  that 
might  be,  and  nothing  more.  He  did  not  know  and  did  not 
claim  to  know  where  that  line  was.  His  remarks  to  Trainor 
gave  the  latter  no  authority  to  overstep  the  true  boundary 
between  the  new  lots  1  and  2.  But  further,  can  it  be  said 
the  proofs  show  Trainor  in  possession  after  he  built  the 
fence?  He  did  not  build  fences  at  the  east  and  west  ends 
of  this  sixteen  or  eighteen  acres.  If  there  were  no  fences 
there  then  his  fence  twentv-one  rods  north  of  his  own  line 
inclosed  nothing,  and  he  had  no  possession.  If  there  were 
fences  on  the  east  and  west  ends  of  said  piece,  and  he  joined 
his  new  fence  to  them,  those  end  fences  did  not  belong  to 
him,  but  to  Mrs.  Ebersol,  or  to  her  neighbors  on  the  east  and 
west,  by  a  division  between  them.  Trainor  entered  as  a 
trespasser  and  ought  not  to  be  given  a  constructive  posses- 
sion by  virtue  of  those  end  fences.  The  proof  does  not 
show  any  acts  by  him  upon  said  sixteen  or  eighteen  acres 
after  he  built  the  north  fence.  The  fences  on  the  east  and 
west  thereof  are  just  as  available  to  show  possession  in 
Brady,  tenant  of  Mrs.  Ebersol,  as  the  north  fence  is  to  show 
possession  in  Trainor.  Mrs.  Ebersol  also  owned  half  the 
fence  on  the  south  side  of  this  sixteen  or  eighteen  acres. 
Trainor  had  to  prove  he  was  in  possession  when  defendants 
cut  down  the  fence.     He  has  not  done  so. 

Second.  The  question  whether  Brady  could  sub-let  is 
not  involved,  for  Trainor  was  not  seeking  to  enter  as  a  sub- 
tenant of  Mrs.  Ebersol.  He  was  asserting  a  title  and  right 
to  take  possession  adverse  to  Mrs.  Ebersol.  Under  such 
circumstances,  if  Brady  did  let  Trainor  in,  he  thereby  aban- 
doned his  possession  as  Mrs.  Ebersol's  tenant.  If  the  tenant 
abandon  the  premises  the  landlord  may  re-enter.  (Wood's 
Landlord  and  Tenant,  Sec.  640.)  The  tenant  has  no  power 
to  surrender  the  -landlord's  right  to  a  pretended  paramount 
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title.     No  one  can  acquire  a  landlord's  rights  under  any 
such  surrender  by  the  tenant. 

Third.  It  is  said  no  one  but  Brady  could  enter;  that  the 
landlord's  entry  was  wrongful  because  she  was  not  entitled 
to  possession.  In  her  lease  to  Brady  she  reserved  "  the  priv- 
ilege of  entering  upon  said  premises  for  the  purpose  of  mak- 
ing repairs  or  improvements  at  any  time  when  injury  to 
crops  would  not  result."  This  entry  was  in  December,  when 
crops  would  not  be  injured.  The  removal  of  this  barb  wire 
fence  from  the  middle  of  the  pasture  was  a  proper  repair 
and  improvement,  and  the  landlord  was  strictly  within  the 
terms  of  the  lease  in  the  action  taken.  Besides,  the  tenant 
was  a  witness,  and  did  not  complain  of  the  entry  by  the 
landlord.  Whether  the  landlord  entered  rightfully  upon 
the  tenant's  possession,  is  a  question  between  the  landlord 
and  the  tenant,  with  which  others  are  not  concerned.  As 
soon  as  the  tenant  learned  of  Trainor's  building  this  fence 
upon  Mrs.  Ebersol's  land  he  notified  Ebersol  thereof,  no 
doubt  in  order  that  the  landlord  mia:ht  take  st^ps  to  help 
the  tenant  regain  his  rights.  A  license  b}'^  the  tenant  to  tho 
landlord  to  enter  and  remove  this  fence  might  well  be  pre- 
sumed under  the  circumstances.  We  are  not  prepared  to 
hold  that  a  mere  trespasser  can  recover  damages  against  the 
landlord  who  removes  an  obstruction  he  has  wrongfully 
placed  upon  the  real  estate  of  the  landlord,  simply  because 
it  was  the  tenant  who  should  have  removed  the  obstruction. 
If  the  landlord  chooses  to  protect  the  tenant  in  his  posses- 
sion, we  do  not  think  a  mere  trespasser  can  complain. 

Fourth.  It  is  insisted  Trainor  built  this  fence  in  good 
faith.  This  is  open  to  serious  question.  In  the  case  in  chief 
Trainor  testified  that  he  asked  the  lawyer  who  drew  the 
deed  from  Walter  D.  Strawn  to  him,  to  state  the  number 
of  acres  in  the  deed,  but  that  the  lawyer  declined,  saying 
he  would  get  all  of  lot  1  whether  it  was  fifty  acres  or  one 
hundred  acres,  thus  leaving  the  impression  that  Trainor 
understood  he  was  buvin*^  all  of  lot  1,  without  anv  distinct 
knowledge  of  the  quality  of  land  he  was  purchasing.  On 
rebuttal  Trainor  admitted  that  before  and  when  he  bought 
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k)t  1,  Walter  D.  Strawn  told  hiro  the  lot  was  sixty-three  acres 
and  a  fraction,  and  that  he  supposed  he  was  buying  sixty- 
three  acres  and  a  fraction,  and  that  Walter  D.  Strawn  had 
always  told  him  so.  The  original  fence  between  the  new 
lots  1  and  2  was  not  quite  on  the  true  line.  In  1893,  Trainor 
employed  D.  J.  Stanford,  then  county  surveyor  of  Livings- 
ton county,  to  survey  this  land.  He  gave  the  surveyor  his 
deed  and  told  him  he  wanted  to  know  where  his  lines  were. 
Stanford  made  the  survey  for  him  and  located  the  lines 
between  said  new  lots  1  and  2  for  him  and  made  a  plat  of 
that  survey,  which  was  recorded  in  the  county  surveyor's 
records.  Soon  thereafter,  in  1894,  Trainor  notified  Ebersol 
he  wanted  to  build  a  new  fence  on  the  line  between  them. 
Ebersol  at  once  directed  Brady,  the  tenant,  to  get  materials 
and  assist  in  building  a  new  fence.  A  fence  was  so  built, 
jointly,  and  it  was  moved  slightly  from  the  location  of  the 
old  one  and!  placed  on  the  line  between  the  new  lots  1  and  2 
as  shown  by  Stanford's-  survey.  In  1896,  Trainor  learned 
that  lot  1  of  the  original  government  survey  contained  about 
eighty  acres.  The  partition  proceedings  were  of  record  in 
his  county,  and  showed  an  allotment  to  his  grantor,  Walter 
D.  Stra^vn,  of  a  lot  1  which  contained  63.08  acres.  He  evi- 
dently consulted  counsel,  for  he  served  upon  Brady  a  written 
demand  for  possession,  couched  in  legal  language,  while  he 
claims  that  he  himself  is  somewhat  illiterate,  able  to  read 
print  but  not  to  read  writing.  He  did  not  serve  this  demand 
on  Mrs.  Ebersol  or  her  agent.  He  did  not  notify  them  that 
he  thought  he  was  entitled  to  some  land  north  of  the  fence 
so  jointly  built.  Instead  of  that  he  sought  a  conversation 
with  the  tenant,and  when  thetenant  told  him  he  had  no  lease 
of  any  part  of  lot  J,  and  that  Trainor  could  do  as  he  had 
a  mind  to  with  lot  1,  Trainor  then  determined  in  his  own 
mind,  as  he  himself  testified,  that  this  gave  him  a  right  to 
take  possession  of  sixteen  to  eighteen  acres  of  land  north 
of  this  joint  fence. 

Fifth.  When  Trainor  put  this  post  and  wire  fence  on 
the  land  of  Mrs.  Ebersol,  without  her  consent,  it  became  a 
part  of  the  realty,  and  Trainor  parted  with  his  ownership 
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of  the  materials  entering  into  said   fence,  and   he  had  no 
farther  right  thereto.     Ewell  on  Fixtures,  57  et  seq. 

Sixth.  Trainor's  possessory  right  was  put  in  issue  under 
his  declaration  and  the  plea  of  not  guilty.  1  Chitty's  PL 
500;  Hyatt  v.  Wood,  4  Johns.  150. 

.  Seventh.  It  seems  to  us  that,  stripped  of  all  subterfuges, 
this  is  a  case  where  a  man  took  the  law  into  his  own  hands 
and  attempted  to  seize,  without  process  of  law,  sixteen  or 
eighteen  acres  of  his  neighbor's  land  without  any  right  or 
title  whatever,  expecting  his  neighbor  would  be  driven  to 
sue  him  to  recover  the  land,  and  that  a  certain  confusion  of 
description  would  enable  him  to  defeat  his  neighbor  in  the 
action.  The  neighbor  got  back  his  own  without  a  breach 
of  the  peace,  and  ought  not  to  be  compelled  to  pay 
damages  to  the  wrongdoer.    The  judgment  is  reversed. 

Finding  of  Facts  to  be  incorporated  in  the  judgment : 
We  find  that  plaintiff  wrongfully  entered  the  land  of 
Theodocia  Ebersol  and  erected  a  post  and  wire  fence  thereon 
twenty-one  rods  from  the  line;  that  said  fence  thereby 
became  the  property  of  Mrs.  Ebersol;  that  plaintiflF  did  not 
acquire  or  retain  possession  of  the  tract  of  land  twenty-one 
rods  wide  between  his  own  land  and  said  fence,  nor  of  the 
land  on  which  he  placed  said  fence;  that  Mrs.  Ebersol  and 
her  ao:ents  destrovcd  said  fence;  that  said  act  is  the  sole 
injury  for  which  this  suit  is  brought,  and  that  defendants 
are  not  liable  to  plaintiff  therefor. 
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-I  1.  Specific  Perpormance— TTAcn  it  Will  Not  be  Decreed.— Courts  of 
equity  will  not  decree  the  specific  performance  of  contracts  calling  for 
personal  services  requiring  the  exercise  of  mechanical  skiU,  inteUectoal 
ability  and  the  exercise  of  judgment. 

2.  Saue— Of  a  Contract  to  Forma  Partnership, — Specific  perform- 
ance of  a  contract  to  form  a  partnership  will  not,  as  a  general  rule,  be 
enforced,  but  the  partners  will  be  left  to  their  remedy  at  law  for 
damagea 
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8.  Partnership— itemedy /or  a  Breach  of  an  Agreement  to  Form, — 
A  mere  agreement  to  form  a  partnership  does  not  of  itself  create  a  part- 
nership, and,  for  the  breach  of  such  an  agreement,  the  remedy  is  in  a 
court  of  law  in  an  action  for  a  breach  of  the  contract. 

Bill  for  Speeiflc  Performaiice.— Trial  in  the  Circuit  Court  of  Liv- 
ingston County;  the  Hon.  George  W.  Patton,  Judge,  presiding.  De- 
cree for  complainant;  appeal  by  defendant.  Heard  in  this  court  at  the 
December  term,  1898.  Reversed  and  remanded.  Opinion  filed  April  11, 
1899. 

J.  A.  Brown,  H.  H.  McDowell  and  A.  0.  Norton,  attor- 
neys for  appellant. 

As  a  general  rule,  the  courts  will  not  enforce  the  specific 
performance  of  a  contract  to  form  a  partnership. 

Where  the  contract  requires  a  party  to  give  his  time,  skill, 
attention  or  services  of  any  kind,  an  enforcement  of  it  upon 
an  unwilling  party  would  require  the  court  to  manage  the 
partnership,  which  alone  is  reason  for  refusing  to  grant 
relief.  The  Kutland  Marble  Co.  v.  Eipley,  10  Wall.  (U.  S.) 
339;  Beach,  Modern  Law  of  Contracts,  Sec.  1765;  Ikerd  v. 
Beavers,  106  Ind.  483,  7  N.  E.  Rep.  326;  Pom.  Eq.  Jurispru- 
dence, Sec.  1405,  No.  1;  The  Grape  Creek  Coal  Co.  v.  Spell- 
man,  30  111.  App.  630;  Ilarley  v.  Sanitary  District  of  Chi- 
cago, 54  111.  App.  337;  Louisville,  etc.,  E.  Co.  v.  Bodenschatz 
Bedford  Stone  Co.  (Ind.),  39  N.  E.  Rep.  703;  Suburban 
Construction  Co.  v.  Naugle,  70  111.  App.  384;  Wollensak  v. 
Briggs,  20  111.  App.  50,  119  111.  453;  Lawrence  v.  Gilroy,50 
111.  App.  310;  Welty  v.  Jacobs,  64  111.  App.  285;  Kennicott 
V.  Leavitt,  37  111.  App.  435. 

Specific  performance  will  not  be  granted  at  the  request 
of  a  party  when  it  can  not  be  enforced  against  him.  A  con- 
tract to  be  specifically  enforced  by  the  court  must  be  mutual; 
that  is  to  say,  such  that  it  may  be  enforced  by  either  of  the 
parties  against  the  other;  and  it  is  immaterial  what  consti- 
tutes the  want  of  mutuality,  whether  resulting  from  per- 
sonal incapacity,  from  the  nature  of  the  contract,  or  from 
anv  other  cause;  whenever  it  is  ascertained  that  the  con- 
tract  is  incapable  of  being  enforced  against  one  or  the  other 
contractors,  he  will  be  equally  incapable  of  enforcing  it 
against  the  other  party.    Construction  Co.  v.  Naugle,  70 
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111.  App.  385;  Ross  v.  U.  P.  R  R.  Co.,Woolworth,  26;  Cooper 
V.  Pona,  21  Cal.  403,  410;  Marble  Co.  v.  Ripley,  10  Wall. 
(U.  S.)  339;  Lancaster  v.  Roberts,  144  111.  213;  Mastin  v. 
Halley,  61  Mo.  196;  Blackett  v.  Bates,  L.  R.,  1  Ch.  App. 
Cas.  117. 

As  a  general  rule,  the  courts  will  not  enforce  specific  per- 
formance of  a  contract  to  form  a  partnership,  and  never  a 
contract  for  the  formation  of  a  partnership  where  there  is 
no  time  specified  in  the  contract  for  the  duration  of  the 
partnership.  Bates  on  Partnership,  Sec.  1011;  Fry  on 
Specific  Performance,  Sec.  1512;  Lawson  on  Rights,  Rem- 
edies and  Practice,  Vol.  5,  Sec.  2609,  note  4. 

A.  C.  Bali^  attorney  for  appellee,  contended  that  specific 
performance  lies  to  enforce  a  contract  for  the  sale  of  chattel 
interests  where  the  property  is  shown  to  be  of  special  value 
to  the  promisee,  or  to  be  obtained  only  of  the  vendor. 
Hull  V.  Pitrat,  45  Fed.  Rep.  94;  Hapgood  v.  Rosenstock, 
23  Fed.  Rep.  86;  Adams  v.  Messinger,  147  Mass.  185; 
Reese's  Appeal,  122  Pa.  St.  392;  Equitable  Gas  Light  Co. 
V.  Baltimore  Coal  Tar  &  Mfg.  Co.,  63  Md.  285-299;  Paine 
V.  Hutchinson,  3  L.  R.,  Ch.  Ap.  Cas.  388;  Choate  v.  Ken- 
ward,  3  DeG.  &  J.  27;  Austin  v.  Gillaspie,  1  Jones'  Eq.  (N. 
C.)  261;  Palmer  v.  Graham,  1  Parsons'  Sel.  Cas.  (Pa.) 476-9; 
Dyer's  Receipt,  1  Simons  &  Stuart,  74;  Goodwin  Gas  Stove 
Co.,  etc.,  Appeal,  117  Pa.  St.  514;  Treasurer  v.  Commercial 
Coal  Min.  Co.,  23  Cal.  390;  Johnson  v.  Brooks,  93  N.  Y.  337; 
Ashe  V.  Johnson,  2  Jones' Eq.  (N.  C.)  149;  Duncuft  v.  Al- 
brecht,  12  Sim.  189;  2  Story  Eq.,  Sees.  718,  725;  Cohn  v. 
Mitchell,  115  111.124. 

Though  the  contract  is  primarily  unilateral  as  soon  as 
a  party  agrees  to  enter  into  partnership  or  to  execute 
articles  of  partnership,  although  after  they  are  executed  the 
court  can  not  compel  the  parties  to  act  under  them.  Sat- 
terthwait  v.  Marshall,  4  Del.  Ch.  337-8;  Wilson  v.  Camp- 
bell, 10  111.383,402;  Anonymous,  2  Vesey  Sen.  629;  Buxton 
V.  Lister,  3  Atk.  383-5;  Bates'  Law  of  Part.,  Sec.  1013. 

The  court  will  decree  specific  performance  of  a  contract 
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to  enter  into  a  partnership,  even  though  it  should  be  im- 
mediately dissolved,  where  it  is  necessary  to  invest  the 
complainant  with  the  legal  rights  or  property  for  which  he 
contracted.  Gow  on  Partnership,  110,  111;  Birchett  v. 
Boiling,  5  Munf.  44:2;  Story  on  Partnership,  Sec.  189  and 
notes,  p.  286;  Whitvvorth  v.  Harris,  40  Miss.  483;  17  Am. 
&  Eng.  Cyc,  903  (6),  notes  1  and  2  and  cases  cited. 

Mr.  Justicb  IIigbee  delivered  the  opinion  of  the  court. 

At  the  April  term,  1898,  of  the  Circuit  Court  of  Livings- 
ton County,  appellee  filed  his  bill  in  equity  against  appel- 
lant, stating  among  other  things,  that  he,  appellee,  was, 
prior  to  the  8th  day  of  July,  1897,  the  owner  and  manager 
of  a  certain  newspaper  plant,  known  as  the  "  Pontiac  Sen- 
tinel." That  on  said  last  mentioned  date  he  entered  into 
an  agreement  for  the  sale  of  said  plant  to  appellant.  The 
agreement,  which  is  in  writing  and  is  set  out  in  full  in  the 
bill,  after  describing  the  property  sold,  consideration  to  be 
paid,  and  various  undertakings  by  the  respective  parties 
thereto,  concludes  with  the  following  provision : 

"  It  is  further  ao^reed  and  understood  bv  and  between  the 
parties  to  this  contract  as  a  part  of  the  consideration  of 
the  sale  of  the  Pontiac  Sentinel  plant  to  the  said  Charles 
R.  Truitt,  that  the  said  Charles  R.  Truitt  hereby  gives  unto 
the  said  Homer  J.  Clark  an  option  for  the  purchase  of  a 
half  interest  in  the  Pontiac  Sentinel  business  and  plant, 
good  will,  subscription  list,  material  and  machinery  this  day 
conveyed  by  Clark  to  Truitt,  by  bill  of  sale,  the  purchase 
price  of  said  half  interest  to  be  three  thousand  one  hundred 
and  twenty  six  dollars  ($3,126),  terms  to  be  eighteen  hun- 
dred and  seventy-four  dollars  ($1,874)  cash  and  the  balance 
by  the  surrender  to  Truitt  of  the  notes  this  day  ffiven  to 
Clark  by  Truitt  in  purchase,  for  the  sum  of  twelve  hundred 
and  fifty-one  dollars  ($1,251);  providing,  however,  that  the 
accrued  interest  on  said  notes  snail  be  first  applied  upon  the 
cash  payment  above  stipulated.  Said  option  to  hold  good 
and  open  for  acceptation  or  rejection  by  the  said  Clark  for 
and  during  the  period  ending  July  8,  1898,  next." 

The  bill  further  alleged  that  appellee  had  in  all  things 
conformed  on  his  part  to  the  letter  and  spirit  of  said  con- 
tract but  that  appellant  had  failed  to  do  so;  that  on  the 
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14th  day  of  February,  1898,  appellee  desiring  to  avail  him- 
self of  the  option  to  purchase  a  one-half  interest  in  said 
Sentinel  plant,  as  provided  in  the  contract,  tendered  the 
consideration  therein  provided  for,  but  that  appellant 
declined  to  receive  the  same  or  to  transfer  said  one-half 
interest  to  appellee.  The  bill  concludes  with  the  prayer 
that  appellant  be  decreed  to  accept  the  consideration  ten- 
dered him  as  provided  by  the  terms  of  the  contnict,  and 
transfer  to  appellee  said  one-half  interest  in  said  Sentinel 
plant,  or  failing  so  to  do,  he  be  decreed  to  transfer  the 
whole  of  said  Sentinel  plant  back  to  appellee  upon  the  sur- 
render of  the  consideration  received  by  appellee  therefor. 
An  injunction  was  also  asked  for  to  restrain  appellant  from 
disposing  of  or  incumbering  the  property  described  in  the 
bill.  An  amendment  to  the  bill  was  afterward  filed  setting 
up  more  fully  the  manner  in  which  appellee  had  complied 
with  the  provisions  of  the  said  contract.  The  bill  as 
amended  was  demurred  to  by  appellant  for  want  of  equity, 
and  the  demurrer  was  overruled  by  the  court.  Appellant 
elected  to  stand  by  his  demurrer,  and  thereupon  the  court 
entered  a  decree  directing  that  appellant,  within  five  days 
after  the  pjiyment  or  tender  to  him  by  appellee  of  the  con- 
sideration provided  for  by  the  contract,  transfer  to  the 
latter  one-half  interest  in  the  Pontiao  Sentinel  business 
plant,  consisting  of  good  will,  subscription  list,  material 
and  machinery;  that  appellant  admit  appellee  to  an  equal 
partnership  in  the  conduct  of  the  business  and  profits  of 
said  Pontiac  Sentinel  newspaper  and  job  printing  plant, 
and  that  upon  the  failure  of  appellant  to  comply  with  said 
requirements  of  the  decree,  he  be  held  in  contempt  of 
court. 

It  w^as  further  decreed  that  the  injunction  which  had 
been  theretofore  issued,  be  continued  pending  the  carrying 
into  effect  of  the  requirements  of  the  decree. 

The  main  purpose  of  the  bill  w^as  to  enforce  the  specific 
performance  by  appellant  of  that  part  of  the  contract  which 
related  to  the  admission  of  appellee  to  the  one-half  in- 
terest in  the  plant  and  business.    It  sufficiently  appears 
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from  the  face  of  the  bill  this  is  not  a  proper  case  for  the 
intervention  of  a  court  of  chancery.  Should  appellee  be 
admitted  to  a  partnership  as  provided  by  the  decree,  the 
business  of  operating  the  plant  and  conducting  the  news- 
paper would  require  his  personal  skill  in  the  supervision  of 
the  mechanical  department,  and  the  continued  use  of  his 
intellectual  ability  and  exercise  of  his  judgment. 

It  is  now  the  settled  rule  that  courts  of  equity  will  not 
decree  the  specific  performance  of  contracts  calling  for  such 
services.  In  the  case  of  WoUensak  v.  Briggs,  20  111.  A  pp. 
60,  it  is  said:  ''  Courts  of  chancery  will  not  entertain  bills  tp 
compel  specific  performance  of  contracts  for  personal  serv- 
ices. Especially  is  this  true  where  the  services  stipulated 
for,  require  the  exercise  of  mechanical  skill,  intellectual 
ability  and  the  exercise  of  judgment.  Although  some  cases 
may  be  found  in  the  early  reports  holding  a  contrary  doc- 
trine, the  rule  as  we  have  stated  it,  is  now  well  settled." 
On  appeal,  the  opinion  of  the  Appellate  Court  was  referred 
to  with  approval  by  the  Supreme  Court,  and  the  judgment 
affirmed.     Id.,  119111.  453. 

This  rule  applies  with  peculiar  force  to  a  partnership. 
"  Specific  performance  of  a  contract  to  form  a  partnership,  as 
a  general  rule,  will  not  be  enforced,  but  the  partners  will 
be  left  to  their  action  at  law  for  damages."  Bates  on  Part- 
nership, Section  1009;  2  Lindley  on  Partnership,  p.  991. 

It  is  true  that  in  the  case  of  Wilson  v.  Campbell,  10  111. 
383,  the  writer  of  the  opinion  makes  the  statement  that 
"  While  the  agreement  to  form  a  partnership  remains  exec- 
utory, if  one  of  them  refuses  to  carry  it  into  effect,  the 
only  remedy  of  the  other  is  by  an  action  at  law  for  the  vio- 
lation of  the  agreement,  or  by  a  bill  in  equity  to  enforce 
specifically  its  performance."  The  language  of  the  opinion, 
however,  must  be  considered  in  connection  with  the  case 
before  the  court.  That  was  a  suit  brought  to  determine 
whether  or  not  a  partnership  really  existed  between  the 
parties  by  virtue  of  an  agreement  in  writing  they  had  en- 
tered into,  and  if  so,  to  enforce  an  accounting.  It  differed 
very  materially  from  this  suit   where  the  question  is  not 
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whether  the  contract  constituted  a  partnership,  but 
whether,  by  virtue  of  the  terms  thereof,  the  appellee  can, 
upon  compl3'ing  with  certain  conditions,  force  appel- 
lant to  admit  him  into  a  partnership. 

The  Supreme  Court  held  there  was  no  partnership  in  the 
case  above  referred  to,  and  in  the  course  of  the  opinion, 
after  the  above  citation,  the  following  language  is  used : 
*'  The  evidence  fails  wholly  to  make  out  a  case  of  partner- 
ship, and  if  Campbell  has  a  cause  of  action  against  Wilson, 
it  is  for  a  violation  of  the  agreement  to  form  a  partnership 
to  he  enforced  by  a  suit  at  law.'^^ 

In  the  case  of  Doyle  v.  Bailey,  75  111.  418,  which  was  a 
bill  in  equity  for  an  accounting,  the  opinion  quotes,  approv- 
ingly, Wilson  V.  Campbell,  supra^  to  the  effect  that  a  mere 
agreement  to  form  a  partnership  does  not  of  itself  create  a 
partnership ;  but  referring  to  the  breach  of  such  an  agree- 
ment, it  is  there  further  said:  "The  remedv  is  in  a  court  of 
law  in  an  action  for  a  breach  of  contract."  It  was  there- 
fore held  that  the  bill  was  properly  dismissed. 

The  agreement  in  this  case  fails  to  state  how  the  partner- 
ship, when  formed,  shall  be  conducted,  or  the  time  of  its 
duration.  Even  if  the  court  could,  in  any  instance,  decree 
the  performance  of  an  agreement  to  form  a  partnership,  it 
would,  under  the  circumstances  of  this  case,  be  nugatory, 
because  it  could  be  immediately  dissolved  and  equity  will 
not  require  a  useless  thing  to  be  done  : 

"  The  court  will  not  enter  upon  so  vain  an  undertaking 
as  to  compel  a  party  to  go  into  partnership  where  the  agree- 
ment is  silent  as  to  its  duration,  and  wnere,  therefore,  it 
may  be  dissolved  at  the  will  of  either  as  soon  as  formed." 
Buck  V.  Smith,  29  Mich.  105;  2  Lindley  on  Partnership, 
p.  991. 

In  Bates  on  Partnership,  Section  1012,  it  is  said:  "The 
modern  decisions  refuse  specifically  to  enforce  contracts  of 
partnership  which  are  wholly  inchoate,  even  if  the  contract 
provides  for  a  fixed  term."  It  is  contended,  however,  that 
where  it  is  necessary  to  invest  one  with  the  legal  rights  or 
property  for  which  he  has  contracted,  the  court  will  decree 
a  partnership  even  though  the  partnership  may  be  instantly 
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subject  to  dissolution.  While  there  is  some  authority  tend- 
ing to  sustain  this  position,  it  does  not  appear  to  be  in 
accord  with  the  principles  enunciated  by  modern  decisions 
and  text  writers,  but  even  if  it  were  correct,  we  do  not 
think  the  rule  could  be  properly  invoked  in  this  case-.  It  is 
not  necessary'  for  appellee  to  be  admitted  to  the  partner- 
ship, in  order  to  enforce  his  rights  growing  out  of  the  con- 
tract against  appellant. 

Appellee  has  his  remedy  by  action  at  law  for  breach  of 
the  contract  against  appellant,  and  therefore  a  bill  in  equity 
will  not  lie. 

The  decree  will  be  reversed  and  cause  remanded  with 
directions  to  the  court  below  to  sustain  the  demurrer,  dis- 
solve the  injunction  and  dismiss  the  bill.  Eeversed  and 
remanded. 
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1.  Neguoencb  —  Responsibility  for  the  Consequences. — A  person 
guilty  of  negligence,  or  an  unlawful  act,  is  to  be  held  responsible  for  all 
the  consequences  of  his  act  or  negligence,  which  a  prudent  and  inexpe- 
rienced man,  fully  acquainted  with  all  the  circumstances  existing  at  the 
time,  would  have  thought  reasonable  to  follow,  if  they  had  occurred  to 
his  mind. 

2.  Same— WTi^n  the  Proximate  CauRe  of  an  Injury, — The  proximate 
cause  of  an  injury  must  be  that  which,  in  a  natural  and  continuous 
sequence,  unbroken  by  any  new  and  independent  cause,  produces  the 
event,  and  without  which  it  would  not  have  occurred. 

3.  Same— r/ie  Breach  of  Duty  Must  be  the  Proximate  Cause,  —The 
breach  of  duty  upon  which  an  action  is  brought  must  not  only  be  the 
cause,  but  the  proximate  cause,  of  the  damages  to  the  plaintiff. 

4.  Same — What  is  Not  a  Proximate  Cause.— A  railroad  company 
blocked  a  street  crossing  for  a  longer  time  than  ten  minutes  contrary 
to  the  statute,  in  consequence  of  which  the  plaintiff  and  her  husband, 
who  were  driving  upon  the  public  highway,  were  detained,  and  while 
BO  detained,  another  party  drove  up  with  a  horse  and  buggy,  and  also 
waited  for  the  crossing  to  be  cleared.  While  these  several  persons 
were  upon  the  highway  awaiting  the  crossing  to  be  cleared,  the  engine 
coupled  to  the  cars  then  upon  the  crossing,  at  which  the  other  party's 
horse  took  fright,  and  caused  his  buggy  to  strike  the  wagon  in  which 
the  plaintiff  and  her  husband  were  seated,  causing  the  plaintiff  to  be 
thrown  upon  the  ground,  whereby  she  was  injured.  It  teas  held  that 
the  blocking  of  the  crossing  was  not  the  proximate  cause  of  her  injury. 

Action  in  Case,  for  personal  injuries.  Trial  in  the  Circuit  Court  of 
Sangamon  County;  the  Hon.  Robert  B.  Shirlet,  Judge,  presiding. 
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Verdict  and  judgment  for  plaintiflf.  Api^eal  by  defendant.  Heard  in 
this  court  at  the  November  term,  1898.  Reversed,  with  a  finding  of  facts. 
Opinion  filed  February  7,  1899.    Rehearing  denied. 

Gko.  B.  Bcrnett,  attorney  for  appellant. 

The  blocking  of  tlie  crossing  was  not  the  proximate  cause 
of  the  injury  to  plaintiff.  Shearman  and  Eedfield  onNeg., 
Sec.  739;  Pollock  on  Torts,  36,  37;  Bishop,  Non-Contract 
Law,  Sec.  41;  Webber's  Pollock  on  Torts,  32;  Cooley  on 
Torts,  73;  Beach  on  Contributory  Negligence,  32;  R.  R.  Co. 
V.  Kellogg,  94  U.  S.  469;  R.  R.  Co.  v.  Reeves,  10  Wall.  176; 
Stanton  v.  R.  R.  Co.,  91  Ala.  382;  Selleck  v.  R.  R.  Co.,  58 
Mich.  195;  R.  R.  Co.  v.  Staley,  41  Ohio  St.  118;  Pent  v.  R. 
R.  Co.,  59  111.  349;  City  of  Rockford  v.  Tripp,  83  Id.  247; 
Shugart  v.  Egan,  Id.  56;  Phillips  v.  Dickenson,  85  Id.  11; 
Craven  v.  Braun,  73  111.  App.  189. 

Robert  H.  Patton,  attorney  for  appellee,  contended  that 
whether  the  act  of  the  defendant  in  unlawfully  obstructing 
the  highway  was  the  proximate  cause  of  the  injury  is  a  ques- 
tion of  fact  for  the  jury,  and  there  being  evidence  to  support 
their  finding,  it  is  conclusive.  Pent  v.  T.,  P.  &  W.  R.  R.Co., 
59  111.  349;  City  of  Rock  Falls  v.  Wells,  169  111.  224;  T.,  P. 
&  W.  R.  K.  Co.  V.  Pindar  et  al.,  53  111.  448;  Shearman  and 
Redfield  on  Negligence,  Sec.  55. 

The  court  could  not  have  decided  this  as  a  matter  of  law. 

The  Supreme  Court  of  this  State  in  the  case  of  Offutt  v. 
World's  Col.  Ex.  Co.,  opinion  filed  October  24, 1898,  reported 
N.  E.  Rep.,  Vol.  51,  page  651,  has  exhaustively  reviewed  the 
law  upon  this  point,  and  in  conclusion  use  the  following 
language  with  reference  to  motion  to  exclude  the  evidence : 

**  It  is  true  that  such  motions  are  not  to  be  regarded  with 
favor.  The  province  of  the  jury  must  not  be  invaded 
(Frazer  v.  Howe,  106  111.  563),  and  where  reasonable  minds, 
acting  within  the  limitations  prescribed  by  the  rules  of  law, 
might  reach  different  conclusions,  the  evidence  must  be  sub- 
mitted to  the  jury." 

If  the  plaintiff,  while  observing  due  care  for  her  personal 
safety,  was  injured  by  the  combined  result  of  a  runaway 
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horse  and  the  unlawful  act  of  the  defendant,  and  without 
such  unlawful  act  the  injury  would  not  have  occurred,  the 
defendant  is  liable,  although  the  runaway  horse  be  the  pri- 
mary cause  of  the  injury,  if  the  consequences  could,  with 
common  prudence  and  sagacity,  have  been  seen  and  pro- 
vided against  by  the  defendant.  City  of  Rock  Falls  v. 
Wells,  169  111.  227;  City  of  Joliet  v.  Verley,  35  111.  58;  City 
of  Lacon  v.  Page,  48  111.  500;  Village  of  Carterville  v.  Cook, 
129  111.  152;  City  of  Joliet  v.  Shufeldt,  144  111.403;  Weick 
V.  Lander,  75  111.  93;  Dillon  on  Munic.  Corp.,  Sec.  1007;  C. 
&  A.  R.  R.  Co.  V.  Nelson,  53  111.  App.  151. 

^^  It  is  universally  agreed  that,  if  the  damage  is  caused  by 
the  concurring  force  of  the  defendant's  negligence  and  some 
other  cause  for  which  he  is  not  responsible,  including  the 
'  act  of  God,'  or  superior  human  force  directly  intervening, 
the  defendant  is  nevertheless  responsible,  if  his  negligence 
is  one  of  the  proximate  causes  of  the  damage,  within  the 
definition  already  given.  It  is  also  agreed  that,  if  the  negli- 
gence of  the  defendant  concurs  with  the  other  cause  of  the 
injury  in  point  of  time  and  place,  or  otherwise  so  directly 
contributes  to  the  plaintiff's  damage  that  it  is  reasonably 
certain  that  the  other  cause  alone  would  not  have  sufficed  to 
produce  it,  the  defendant  is  liable,  notwithstanding  he  may 
not  have  anticipated  or  been  bound  to  anticipate  the  inter- 
ference of  the  superior  force,  which,  concurring  with  his 
own  negligence,  produced  the  damage."  Shearman  and  Red- 
field  on  Negligence,  Sec.  39;  see  also  Pullman  Palace  Car 
Co.  v.Laack,  143  111.  261;  2  Thompson  on  Negligence,  1085, 
Sec.  3;  Bishop  on  Non-Contract  Law,  Sec.  39,  450,  452; 
Con.  Ice  Machine  Co.  v.  Keifer,  134  111.  481;  Selleck  v.  Lake 
Shore  &  M.  S.  Co.,  18  L.  R.  A.  154;  Peterson  v.  C.  W.  M. 
R.  Co.,  64  Mich.  621;  Young  v.  Detroit  G.  H.  &  M.  R.  Co.,  ' 
56  Mich.  430;  C.  &  N.  W.  R.  Co.  v.  Prescott,  59  Fed.  Rep. 
237;  Campbell  v.  City  of  Stillwater,  32  Minn.  30S. 

The  wrongful  act  of  defendant  in  this  case  can  not  be 
regarded  as  too  remote,  and  the  proximate  cause,  the  running 
away  of  the  horse,  because  the  original  wrongful  act  of 
defendant,  was  in  and  of  itself  a  violation  of  the  statutory 
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law  of  the  State.  L.  WolflE  Mfg.  Co.  v.  Wilson,  152  111.  14; 
Star  &  C.  Stat.,  Chap.  114,  paragraph  83. 

4 

Per  Curiam. 

This  was  an  action  by  appellee  against  appellant  for  neg- 
ligence in  blocking  a  street  crossing  for  a  longer  time  than 
ten  minutes,  contrary  to  the  statute.  A  trial  by  jury  resulted 
in  a  verdict  and  judgment  against  appellant  for  $1,.50(), 
from  which  it  appeals,  and  argues  as  the  principal  error,  for 
which  a  reversal  is  sought,  the  refusal  of  the  trial  court  to 
give  to  the  jury  a  peremptory  instruction  directing  a  verdict 
for  the  appellant. 

'  It  appears  from  the  evidence  that  appellant  blocked  the 
street  or  highway  crossing  for.  more  than  ten  minutes,  con- 
trary to  the  provisions  of  section  14  of  the  act  in  relation  to 
the  fencing  and  operating  railroads,  in  consequence  of  which 
appellee  and  her  husband,  who  were  driving  upon  the  public 
highway,  were  detained  at  the  crossing  for  a  period  of  time 
in  excess  of  ten  minutes.  While  so  detained  McKowen 
drove  up  with  horse  and  buggy,  who  also  awaited  the 
crossing  to  be  cleared.  While  these  several  persons  were 
upon  the  highway  awaiting  the  crossing  to  be  cleared,  the 
engine  of  appellant  coupled  to  the  cars  then  upon  the  high- 
way crossing,  at  which  McKowen's  horse  took  fright,  and 
thereby  caused  his  buggy  to  strike  the  wagon  in  which 
appellee  and  her  husband  were  then  seated,  thereby  causing 
appellee  to  be  thrown  upon  the  ground,  whereby  she  was 
injured. 

The  question  argued  is  that  the  injuries  so  caused  to  appel- 
lee are  remote  from  the  alleged  unlawful  or  negligent  act 
of  appellant,  and  that  such  unlawful  act  or  negligence  was 
not  the  proximate  cause  of  the  injuries  sustained  by  appel- 
lee; that  from  the  mere  fact  of  the  excess  of  time  bevond 
ten  minutes,  during  which  the  street  was  obstructed,  the 
appellant  could  not  reasonably  have  foreseen  such  an  injur3\ 

The  only  negligent  or  unlawful  act  claimed  against  appel- 
lant is  the  obstruction  of  the  crossing  by  its  cars  or  engine 
for  a  period  of  time  in  excess  of  ten  minutes.     It  is  not  con- 
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tended  that  the  obstruction  cause  the  fright  of  McKowen's 
horse,  but  the  fact  is  it  was  frightened  by  the  noise  of  the 
engine  and  the  striking  of  the  cars  together,  no  breach  of 
duty  whatever  being  attributed  to  these  latter  acts. 

The  breach  of  duty  upon  which  an  action  is  brought 
must  not  only  be  the  cause,  but  the  proximate  cause,  of  the 
damages  to  the  plaintiflf.  The  proximate  cause  of  an  event 
must  be  understood  to  be  that  which,  in  a  natural  and  con- 
tinuous sequence,,  unbroken  by  any  new,  inde})eT)dent  cause, 
produced  that  event,  and  without  which  that  event  would 
not  have  occurred.  Here  the  breach  of  duty  is  that  of  ob- 
structing the  highway  in  excess  of  ten  minutes.  How  can  it 
be  inferred  that  appellee  would  not  be  injured  in  the  manner 
she  was  by  an  obstruction  of  just  ten  minutes,  and  that 
injury  would  follow  if  the  time  was  extended  beyond  that 
period  ?  A  person  guilty  of  negligence,  or  an  unlawful  act, 
should  be  held  responsible  for  all  the  consequences  which  a 
prudent  and  experienced  man,  fully  acquainted  with  all  the 
circumstances  which  in  fact  existed,  would  at  the  time  of 
the  negligent  or  unlawful  act,  have  thought  reasonably  to 
follow,  if  they  had  occurred  to  his  mind.  It  could  no  more 
be  reasonabl}"^  thought  that  detention  and  accident  would 
follow  an  obstruction  to  the  crossing  for  an  excess  of  lawful 
period,  than  for  such  time  as  the  law  permitted,  and  for  the 
latter  there  is  no  pretense  of  liability.  Then  why  for  the 
former,  when  neither  could  reasonably  have  been  anticipated  ? 
The  burden  of  proof  was  upon  apjiellee  to  prove  not  only  a 
breach  of  duty,  but  also  that  she  was  injured  in  consequence 
of  such  breach.  This  we  think  she  failed  to  do,  and  there 
was  no  cause  of  action,  and  it  was  error  to  refuse  the  per- 
emptory instruction,  and  for  this  error  the  judgment  of  the 
Circuit  Court  will  be  reversed. 

Finding  of  Facts  to  be  recited  in  the  final  order  of  this 
court : 

And  the  court  finds  as  a  fact  from  the  evidence  in  the  case 
that  the  breach  of  duty  alleged  in  'the  declaration  was  not 
the  proximate  cause  of  .the  injury  to  appellee  for  which  he 
seeks  to  recover. 
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1.  Mandamus — WTien  the  Writ  Will  Not  Issue.  — A  writ  of  mandamus 
will  not  issue  unless  the  party  applying  for  it  sHows  a  clear  legal  right 
to  have  the  thing  sought  by  it  done,  and  in  the  manner  and  by  the  person 
or  body  soilght  to  be  coerced,  nor  unless  it  will  be  e£fectual  as  a  remedy 
if  enforced,  and  within  the  power  of  the  defendant,  and  his  duty  also,  to 
do  the  act. 

2.  Same — To  Reverse  Action  Already  Taken. — Mandamus  does  not 
generally  lie  to  reverse  action  already  taken. 

3.  SilUk— Against  Offlcer  of  a  Private  Corporation, — It  will  not  lie 
against  the  tellers  at  an  election  of  directont  held  by  the  stockholdera  of 
a  private  corporation,  after  their  temporary  functions  cease,  to  compel 
them  to  recanvassthe  vote  cast  for  directors,  nor  against  the  chairman 
and  secretary  to  compel  them  to  record  the  result  of  the  recanvass  and 
cause  the  petitioners  to  be  let  into  the  office  of  directors. 

4.  Quo  Warranto— W/ien  the  Proper  Remedy.— Where  directors 
of  a  corporation  are  declared  elected  and  wrongfully  enter  upon  their 
offices,  quo  warranto  is  the  proper  remedy. 

5 .  Same— Power  of  the  Court  to  go  Behind  the  Record.  —In  proceeding 
by  quo  warranto  the  court  is  not  bound  by  the  record,  but  may  go  behind 
the  face  of  the  returns  and  ascertain  the  truth. 

6.  DiRKCTORS— 2Yf/e  to  Offices  Must  Depend  upon  the  Original 
Record.— Directors  of  a  corporation  in  office  at  the  time  of  the  com- 
mencing of  proceedings  by  mandamus,  can  not  be  deprived  of  the  prima 
fade  title  the  original  record  gave  them  by  any  change  made  afterward, 
piirsuant  to  an  order  obtained  in  a  suit  to  which  they  were  not  parties. 

Mandamns.— Trial  in  the  Circuit  Court  of  Henry  County;  the  Hon. 
Frank  D.  Ramsey,  Judge,  presiding.  Judgment  for  relator  on  demur- 
rer. Appeal  by  Respondents.  Heard  in  this  court  at  the  December  term, 
1898.    Reversed.     Opinion  filed  April  11,  1899. 
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T.  E.  MiLcuRisT  and  N.  F.  Andbkson,  attorneys  for  appel- 
lants. 

The  petition  for  mandamus  must  show: 

A  legal  right  to  have  the  act  done  which  is  sought  by 
the  writ.  # 

That  the  respondent  is  under  a  clear  duty  to  perform 
without  any  discretion  on  his  part  either  to  refuse  or  per- 
form, and  that  the  writ  will  be  availing  as  a  remedy.  11 
Spelling,  Ex.  Relief,  Sec.  1869. 

The  writ  is  never  awarded  against  a  private  person  or  one 
not  acting  officially.     Merrill  on  Mandamus,  Sec.  23. 

In  election  cases,  after  the  canvassers  have  canvassed  the 
votes  cast,  declared  the  result  and  adjourned,  mandamus  will 
not  lie  to  compel  them  to  re-assemble  and  correct  their  work 
thouffh  fhev  mav  have  committed  error.  The  meetino^  in 
this  case  adjourned  and  both  the  meeting  itself  as  a  body 
and  the  three  tellers  became /"wnt'^e^*  officio.  People  v. 
Reardon,  49  Hun,  425,  430;  Oirlesby  v.  Sigman,  58  Miss. 
502;  People  v.  Green,  12  Barb.  217;  State  v.  Berry,  14  Ohio 
St.  315;  High  on  Ex.  Rem.  (3d  Ed.),  Sec.  57. 

Under  State  election  laws  it  has  been  held  that  the  duties 
of  judges  and  canvassing  boards  involve  both  ministerial 
and  judicial  duties.  A  wrongful  counting  of  the  votes  fol- 
lowed by  a  declaration  as  to  who  was  elected  is  no  ground 
for  mandamus.  Quo  warranto  is  the  proper  remedy.  Short 
on  Informations,  p.  292;  People  v.  Common  Council  of 
Detroit,  18  Mich.  338;  11  Spelling,  Ex.  Relief,  Sec.  1559; 
People  V.  Reardon,  49  Hun,  425;  McCrary  on  Election  (2d 
Ed.),  Sec.  333. 

The  writ  is  not  a  remedy  for  trying  a  contested  election 
case.  The  writ  never  directs  the  judges  or  canvassers  how 
the  votes  cast  shall  be  counted;  the  office  of  the  writ  is 
merely  to  set  the  board  in  motion.  11  Spelling,  Ex. Relief, 
Sees.  1557,  1559;  People  v.  Reardon,  49  Hun,  425. 

Wilson  &  Moore,  attorneys  for  appellees,  contended  that 
mandamus  was  the  proper  remedy  for  one  who  claims  to 
have  been  elected  to  the  office  of  director  of  an  incorporated 
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company  and  who  claims  to  be  unlawfully  held  out  of  office. 
Cross  V.  West  Va.,  C.  &  P.  Ky.  Co.,  12  So.  Rep.  1071; 
American  Digest,  1891,  2847,  Sec.  121. 

It  is  the  proper  remedy  for  the  people  when  a  public  offi- 
cer refuses  to  perform  a  duty  required  of  him  by  law.  Iro- 
quois Co.  V.  Bates,  61  111.  490;  People  v.  Johnson,  100  111. 
537;  People  v.  Ry.  Co.,  118  111.  113. 

While  it  will  not  lie  to  compel  the  performance  of  acts  or 
duties  which  necessarily  call  for  the  exercise  of  judgment 
on  the  part  of  the  officer  or  body  at  whose  hands  this  per- 
formance is  required,  yet  if  a  discretionary  power  is  exer- 
cised with  manifest  injustice,  or  such  discretion  is  grossly 
abused,  or  exercised  from  selfish  and  unworthy  motives,  the 
courts  are  not  precluded  from  commanding  its  due  and 
proper  exercise.  Such  abuse  of  discretion  will  be  controlled 
by  mandamus.  State  Board  v.  People,  123  111.  227;  Brokaw 
V.  Com.,  130  111.  482;  People  v.  Com.,  158  111.  197;  Peotone 
V.  Adams,  61  111.  App.  425;  Glencoe  v.  People  ex  rel.  Owen, 
78  111.  382. 

Me.  Presiding  Jus'hce  Dibell  delivered  the  opinion  of 
the  court. 

This  was  a  petition  filed  in  the  court  below  by  E.  K. 
Haynes,  F.  E.  Dabk,  E.  W.  E.  Hayes  and  Harrison  Miner, 
stockholders  of  '*  Hayes  Pump  and  Planter  Company,"  of 
Galva,  Illinois,  against  John  N.  Morgan,  chairman,  T.  H. 
Johnston,  secretary,  and  C.  A.  Hempstead,  Will  Calhoun 
and  Adam  Deem,  tellers,  seeking  a  mandamus  to  compel  said 
tellers  to  recanvass  the  votes  cast  for  directors  of  said  cor- 
poration at  a  certain  meeting  of  the  stockholders,  and  to 
compel  said  chairman  and  secretary  to  record  the  result  of 
said  recanvass,  and  further  to  cause  petitioners  to  be  let  in  to 
the  office  of  director.  Defendants  demurred  to  the  petition; 
the  demurrer  was  overruled;  defendants  elected  to  abide  by 
their  demurrer;  and  the  court  awarded  a  writ  commanding 
a  part  of  what  was  asked.    Defendants  appeal. 

A  special  meeting  of  the  stockholders  of  said  company 
W7*s  called  for  June  28,  1896,  to  elect  directors  and  transact 
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Other  business.  Defendant  Morgan  was  elected  chairman 
of  that  meeting,  defendant  Johnston,  secretary,  and  the 
other  three  defendants  to  act  as  tellers  at  the  election  of 
directors.  Ballots  for  seven  directors  were  cast  by  those 
stockholders  who  were  present  and  by  those  holding  proxies 
of  absent  stockholders,  and  said  ballots  were  canvassed  by 
the  tellers  and  they  made  a  report  showing  the  number  of 
votes  cast  for  each  candidate,  and  that  E.  K.  Hayes,  S.  V. 
Deem,  E.  W.  Houghton,  J.  D.  FoUett,  O.  E.  Yocum,  T.  H. 
Johnston  and  R.  W.  E.  Hayes  had  received  the  highest  num- 
ber of  votes.  Upon  motion  said  parties  were  declared  elected. 
The  secretarv  was  directed  to  take  care  of  the  ballots,  and 
the  meeting  adjourned.  The  petition  states  the  number  of 
votes  cast  for  each  petitioner,  and  that  the  petitioners  each 
had  a  majority  of  the  votes  cast  at  said  election,  and  were, 
in  fact,  elected;  that  the  tellers  rejected  2,520  votes  cast  for 
the  petitioners,  and  counted  some  of  their  votes  unjustly 
and  illegally  for  Houghton,  Deem,  Johnston,  Hempstead, 
Yocum  and  FoUett.  The  final  order  directed  a  writ  com- 
manding said  tellers  to  immediately  recount  and  recanvass 
the  vote  cast  at  said  meeting,  to  count  1,582  votes  each  for 
E.  K.  Hayes  and  R.  W.  E.  Hayes,  1,581  for  F.  E.  Dack,  and 
1,583  for  Harrison  Miner,  and  to  immediately  make  a  full 
and  correct  report  of  said  recount  and  recanvass  to  said 
chairman  and  secretary,  and  that  the  latter  immediately 
cause  said  vote  to  be  recorded. 

A  writ  of  mandamus  will  not  issue  unless  the  party  apply- 
ing for  it  shows  a  clear  legal  right  to  have  the  thing  sought 
by  it  done,  and  in  the  manner  and  by  the  person  or  body 
sought  to  be  coerced,  nor  unless  it  would  be  eifectual  as  a 
remedy  if  enforced,  nor  unless  it  is  in  the  power  of  the 
defendant,  and  his  duty  also,  to  do  the  act  sought  to  be 
compelled.  (People  v.  Hatch,  33  111.  9,  140.)  We  are  of 
opinion  petitioners  have  not  brought  this  case  within  these 
rules.  Morgan  and  Johnston  were  chairman  and  secretary 
of  that  meeting  only.  Their  offices  as  such,  expired  with  its 
adjournment.  There  is  nothing  in  the  petition  to  show  they 
now   have  control  of  the  record  or  any  power  to  make 
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therein  the  entries  required  by  the  writ  awarded.  The 
tellers  were  only  such  for  that  meeting,  and  their  authority 
expired  with  its  close.  The  petition  does  not  show  that 
they  have  the  custody  of  the  ballots  or  any  power  to  obtain 
them.  Mandamus  does  not  generally  lie  to  reverse  action 
already  taken  (2  Spelling  on  Extraordinary  Eelief,  Sec. 
1559),  and  we  are  of  opinion  it  will  not  lie  against  these 
defendants  after  their  temporary  functions  at  said  meeting 
ceased.  Moreover,  the  result  of  obedience  to  the  writ  would 
be  unimportant  and  ineffectual.  The  directors,  whose  elec- 
tion is  here  assailed,  are  none  of  them  parties  to  this  suit, 
except  Johnston,  and  he  only  in  his  capacity  as  chairman. 
The  others  can  not  be  affected  by  the  order  in  this  case  or 
by  any  action  taken  in  obedience  to  the  writ.  If  no  one 
had  yet  taken  ofBce  as  director  by  virtue  of  said  election, 
the  utmost  effect  of  obedience  to  the  writ  awarded  would 
be  to  give  petitioners  Dack  and  Miner  an  apparent  right  to 
the  office  upon  the  face  of  the  record.  In  the  absence  of 
averment  we  must  assume  the  directors  declared  elected  at 
once  entered  upon  their  said  office  of  director.  Resort 
must  be  had  to  quo  warranto  to  oust  them.  In  that  pro- 
ceeding the  court  will  not*  be  bound  by  the  record,  but  can 
go  behind  the  face  of  the  returns  and  ascertain  the  truth. 
(2  Spelling  on  Extraordinary  Relief,  Sec.  1776;  High  on 
Extraordinary  Legal  Remedies,  Sec.  722;  People  v.  Van 
Cleave,  1  Mich.  362.)  The  directors  who  were  in  office 
before  this  petition  was  filed  can  not  be  deprived  of  the 
frima  facie  title  the  original  record  gave  them  by  any 
change  made  afterward  pursuant  to  an  order  obtained  in  a 
suit  to  which  they  were  not  parties.  As  the  petition  does 
not  show  a  clear  legal  right  to  have  defendants,  now  out  of 
their  temporary  office,  perform  the  duty  required,  nor  that 
Morgan  and  Johnston  have  any  control  over  the  record  or 
power  to  amend  it,  nor  the  tellers  any  power  to  obtain  the 
ballots,  and  does  not  show  an  amendment  of  the  record  now 
would  aid  Dack  and  Miner  to  obtain  possession  of  the  office 
of  director,  we  conclude  the  writ  should  not  issue.  The 
judgment  Xvill  therefore  be  reversed. 
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George  H.  Pierce  v.  The  City  of  Aurora. 

1.  Municipal  Cokporatiovs— Discrimination  in  OrdiTtanees.—A 
clause  iu  an  ordinance  of  a  city  regulating  the  sale  of  milk  and  cream, 
providing  that  it  shall  not  apply  '*  to  persons  who  own  not  more  than 
two  cows  and  who  sell  milk  therefrom  to  their  neighbors,  or  customers, 
by  peddling  the  same  by  hand/'  invalidates  the  whole  ordinance,  as  it 
discriminates  between  persons  of  the  same  class  who  are  similarly  situ- 
ated, and  makes  an  act  done  by  one  person  penal,  which  is  not  if  done 
by  another  person,  and  intends  to  create  a  monopoly  in  favor  of  persons 
keeping  two  cows,  shutting  out  competition  on  tlie  part  of  those  owning 
a  greater  number  unless  they  obtain  a  license. 

2.  Sa3IE— JR>toer  to  Pass  Ordinances.— A  municipal  corporation  has  no 
power  to  pass  an  ordinance  which  is  unreasonable,  oppressive,  or  which 
tends  to  create  a  monopoly,  or  so  discriminates  in  favor  of,  or  against, 
any  particular  class  as  to  make  an  act  done  by  one  penal,  while  no  pen- 
alty is  imposed  for  the  same  act  done  by  another  under  like  circum- 
stances. 

Proseeniion,  for  violating  an  ordinance.  Trial  in  the  Circuit  Court 
of  Kane  County,  on  appeal  from  a  police  magistrate;  the  Hon.  Charles 
A.  Bishop,  Judge,  presiding.  Finding  and  decree  for  plaintiff;  appeal 
by  defendant.  Heard  in  this  court  at  the  December  term,  181)8.  Be- 
versed.    Opinion  filed  April  11,  1899. 

Hancuktt  &  Plain,  attorneys  for  appellant. 

Dillon  in  his  work  on  Municipal  Corporations  (4th  Ed.), 
Sec.  322  (256),  on  page  400,  says:  "  As  it  would  be  unrea- 
sonable and  unjust  to  make,  under  the  same  circumstances, 
an  act  done  by  one  person  penal,  and  if  done  by  another 
not  so,  ordinances  which  have  this  effect  can  not  be  sus- 
tained. Special  and  unwarranted  discrimination,  or  unjust 
or  oppressive  interference  in  particular  cases,  is  not  to  be 
allowed.  The  powers  vested  in  municipal  corporations, 
should,  as  far  as  practicable,  be  exercised  by  ordinances  gen- 
eral in  their  nature  and  impartial  in  their  operation." 

"  Ordinances  must  be  impartial  and  of  general  application. 
Special  and  unwarranted  discriminations  in  particular  cases 
are  not  to  be  allowed."  Am.  &  Eng.  Ency.  of  Law,  Vol.  17, 
p.  253. 

An  ordinance  which  makes  an  act  done  by  one  penal,  and 
imposes  no  penalty  for  the  same  act  done,  under  like  cir- 
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cumstances,  by  another,  can  not  be  sanctioned  or  sustained, 
because  it  would  be  unjust  and  unreasonable.  Tugman  v. 
The  City  of  Chicago,  78  111.  405. 

W.  J.  Tters,  city  attorney,  Aldrich,  Win8i/>w  &  Worcks- 
TKR,  of  counsel,  attorneys  for  appellee,  contended  that  the 
city  council  has  no  authority  to  pass  an  ordinance  licensing 
milk  peddlers.  Rev.  Statutes,  Starr  &  Curtis,  sub-section 
41,  Section  1,  Art.  5,  of  Chapter  24,  entitled  Cities  and  Vil- 
lages. 

This  act  was  adopted  by  the  city  of  Aurora,  March  7, 
1887. 

In  the  case  of  Chicago  v.  Bartee,  100  111.  57,  the  Supreme 
Court  said ;  "  It  is  insisted  in  favor  of  affirmance  that  the 
ordinance  is  void  for  want  of  power  to  adopt  it.  ♦  «  * 
In  the  view  we  take  of  the  case  we  deem  it  unnecessary  to 
determine  whether  the  ordinance  may  be  sustained  under 
the  police  powers  conferred  by  the  charter.  We  are  of  the 
opinion  that  the  power  is  conferred  by  the  forty-first  subdi- 
vision of  section  62,  and  if  appellee  was  a  peddler,  that  the 
power  was  ample,  and  the  ordinance  must  be  sustained. 
The  term  *  peddler '  is  defined  by  high  authority,  to  be  one 
who  deals  in  small  and  petty  things,  and  this  coincides  with 
the  proper  meaning  of  the  word,  and  we  must  conclude, 
as  required  by  the  canons  of  interpretation,  that  such  is 
the  sense  in  which  it  is  employed  in  th^  charter.  The  term 
^  peddler '  is  used  in  the  charter  in  an  unrestricted  sense,  and 
fully  embraces  persons  engaged  in  going  through  the  city 
from  house  to  house  and  selling." 

The  question  has  not  again  been  directly  decided  by  our 
courts,  but  the  above  case  has  been  quoted  with  approval 
in  Emmons  v.  City  of  Lewistown,  132  111.  383;  Hanna  v. 
The  City  of  Kankakee,  34  111.  App.  189;  and  Twining  v. 
City  of  Elgin,  38  III.  App.  360.  See  also  Kinsley  v.  City 
of  Chicago,  124  111.  359. 

The  ordinance  in  question  does  not  discriminate  between 
persons  of  the  same  class. 

The  rule  of'  uniformity  prescribed  by  the  constitution 
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authorizing  the  General  Assenibl}"  to  tax  liquor  dealers,  etc., 
by  general  law  uniform  as  to  the  class  upon  which  it  oper- 
ates, permits  it  to  classify  the  different  kinds  of  liquor 
dealers  included  in  the  general  description,  and  impose 
differential  taxes  upon  such  classes  so  long  as  the  tax 
*  imposed  is  the  same  upon  all  the  members  of  the  particular 
class.     Timm  v.  Harrison,  109  111.  593. 

A  law  fixing  a  fee  for  a  license  of  a  liquor  dealer  at  $5U 
per  quarter,  and  for  one  who  sells  at  a  wayside  inn  or 
station,  $10  per  quarter,  and  exempting  physicians  and 
apothecaries,  was  held  to  be  constitutional  and  uniform, 
there  being  uniformity  as  to  each  class.  Territory  v.  Con- 
nell  (Ariz.),  16  Pac.  Rep.  209.  See  also  the  case  of  Sacra- 
mento City  and  County  v.  Crocker,  16  Cal.  119,  in  which  a 
license  tax  imposed  by  a  municipality  upon  merchants,  the 
amount  of  the  tax  being  graduated  according  to  the  amount 
of  their  monthly  sales,  was  held  valid  and  constitutional,  it 
being  uniform  to  all  persons  in  the  same  category. 

This  identical  question  was  decided  in  the  case  of  New 
Orleans  v.  Dubarry,  33  La.  Ann.  481,  30  Am.  Rep.  273. 
In  this  case  it  was  decided  that  a  license  tax  was  valid 
which  required  a  license  from  keepers  of  private  markets, 
and  exempted  from  license  persons  selling  meats  in  public 
markets.  See  also  Home  Insurance  Co.  v.  Swigert,  104  111. 
654;  Ilowland  v.  City  of  Chicago,  108  111.  496;  Singer  Manu- 
facturing Co.  V.  Wright,  33  Fed.  Rep.  121;  People  v.  Hen- 
derson, 12  Col.  369;  Smith  v.  Louisville  (Ky.),  6  S.  W.  Rep. 
911;  State  v.  French,  30  L.  R.  A.  415. 

In  the  case  of  Kneeland  v.  Pittsburg  (Pa.),  10  Cent.  Rep. 
421,  it  was  held  that  a  requirement  of  a  license  fee  from 
peddlers,  classifying  them  as  foot  peddlers,  peddlers  of  one- 
horse  cart  or  wagon,  and  peddlers  of  two-horse  carts  or 
wagons,  charging  a  different  rate  for  each,  is  a  valid  require- 
ment and  a  valid  exercise  of  a  power  to  regulate,  and  not 
in  conflict  with  the  constitutional  requirement  of  uniformity 
of  taxation  upon  all  of  a  class. 

Mr.  Justice  Crabtree  delivered  the  opinion  of  the  court 
This  was  a  prosecution  by  complaint  and  warrant,  com- 
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menced  before  a  police  magistrate  of  the  city  of  A^urora, 
charging  appellant  with  violating  an  ordinance  of  said  city, 
entitled,  "  An  Ordinance  Regulating  the  Sale  of  Milk  and 
Cream  in  the  City  of  Aurora." 

Appellant  was  found  guilty  in  the  justice  court,  and 
appealed  to  the  Circuit  Court  of  Kane  County,  where  a  jury 
was  waived  and  the  cause  tried  by  the  court.  Appellant 
was  again  found  guilty  and  fined  $25.  A  motion  for  new 
trial  was  overruled  and  judgment  entered  against  appellant, 
to  reverse  which  he  prosecutes  this  appeal. 

The  ordinance  under  which  the  prosecution  was  had, 
being  lengthy,  we  do  not  deem  it  necessary  to  set  it  out  in 
full,  as  the  whole  controversy  turns  upon  the  question  as  to 
whether  the  prQviso  therein  contained  invalidates  the 
ordinance.  After  providing  that  no  person  shall  sell  milk 
or  cream  in  the  city  of  Aurora,  without  having  first 
obtained  a  license  so  to  do  in  accordance  with  the  terms 
therein  prescribed,  the  ordinance  contains  the  following  pro- 
viso :  "  Provided,  however,  that  this  section  shall  not 
apply  to  persons  who  own  not  more  than  two  cows  and  who 
sell  milk  therefrom  to  their  neighbors,  or  customers,  b}'^  ped- 
dling the  same  by  hand." 

On  the  part  of  appellant  it  is  contended  that  this  pro- 
vision invalidates  the  whole  ordinance,  because  it  discrim- 
inates between  persons  of  the  same  class  who  are  similarly 
situated,  and  makes  an  act  done  by  one  person  penal,  which, 
if  done  by  another  person,  is  not  so. 

If  the  proviso  attempts  thus  to  discriminate,  or  if  such  is 
its  intent,  purpose  and  effect,  then,  clearly,  it  must  be  held 
invalid,  because  the  law  is  well  settled  that  a  municipal 
corporation  has  no  power  to  pass  an  ordinance  which  is 
unreasonable,  oppressive,  or  which  tends  to  create  a  mo- 
nopoly, or  which  so  discriminates  in  favor  of,  or  against,  any 
particular  class  as  to  make  an  act  done  by  one  penal,  while 
no  penalty  is  imposed  for  the  same  act  done  by  another 
under  like  circumstances.  Dillon  on  Mun.  Cor.  (4th  Ed.), 
Sec.  322;  17  Am.  &  Eng.  Ency.  of  Law,  253;  Tugman  v. 
City  of  Chicago,  78  III.  405;  City  of  Cairo  v.  Feuchter,  159 
111.  155;  Zanone  v.  Mound  City,"  103  111.  552. 

Vol.  LXXXI  43 
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This  being  the  law,  the  only  question  for  our  considera- 
tion is,  does  the  proviso  attempt  to  make  an  unjust  discrim- 
ination in  favor  of  a  particular  class  of  persons.  We  think 
this  question  must  be  answered  in  the  afBmative.  !No 
reason  is  perceived  why  a  person  having  three  cows  should 
not  have  the  same  right  to  dispose  of  the  milk  therefrom  as 
would  another  who  only  had  two  cows.  What  particular 
merit  there  is  in  peddling  the,  milk  by  hand  to  one's  neigh- 
bor when  done  for  a  profit,  which  should  create  an  exemp- 
tion from  the  terms  of  the  ordinance,  we  fail  to  appreciate. 
We  think  the  effect  of  the  ordinance  and  the  proviso  thereto, 
would  be  to  create  a  monopoly  in  favor  of  persons  living  in 
Aurora  and  keeping  two  cows,  shutting  out  competition  on 
the  part  of  those  owning  a  greater  number  unless  they 
obtained  a  license,  thus  probably  enhancing  the  price,  to  the 
detriment  of  consumers  and  the  benefit  of  the  favored  class. 

The  case  is  not  like  Littlefield  v.  State,  42  Neb.  223, 
reported  also  in  28  L.  E.  A.  588,  cited  by  counsel  for  appellee. 

There  the  ordinance  imposed  a  license  fee  of  $10  on  each 
wagon  from  which  milk  was  peddled,  and  those  owning 
only  one  cow  and  delivering  milk  by  hand  were  required  to 
pay  a  license  fee  of  two  dollars,  and  one  owning  two  cows 
must  pay  a  license  fee  of  five  dollars.  The  ordinance  was 
made  to  operate  equally  on  each  class  of  persons  coming 
within  its  provisions,  and  no  question  of  discrimination 
appears  to  have  been  raised  in  the  case.  The  controversy 
arose  upon  the  authority  to  pass  the  ordinance  and  the 
reasonableness  of  the  license  fee.  In  the  ordinance  before 
us,  persons  owning  two  cows  and  delivering  the'^milk  there- 
from by  hand,  were  entirely  exempted  from  any  license  fee 
whatever.  Because  of  this  unwarranted  discrimination  we 
hold  the  ordinance  unreasonable  and  void. 

The  conviction  being  wrongful  can  not  be  sustained,  and 
the  judgment  must  be  reversed.    Judgment  reversed. 
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1.  Pledobs— Sales  by  Pledgee— Notice.^— At  oomroon  law  a  pleclgee 
can  not  sell  without  judicial  process  unless  reasonable  notice  is  given  to 
the  pledgor  to  redeem;  and  the  pledgor  is  entitled  to  reasonable  notice, 
not  (Hily  of  the  pledgee's*  intention  to  sell,  but  also  of  the  time  and  place 
of  the  sale,  and  the  sale  should  be  at  public  auction. 

3.  Qamr— Damages  for  Unlawful  Sales. — Where  the  property  pledged 
is  not  marketable,  its  value  must  be  ascertained  by  such  proof  as  the 
case  admits  of;  and  where  the  article  is  exclusively  or  chiefly  valuable 
to  the  owner,  the  true  criterion  of  damages  is  its  actual  value  to  the 
owner. 

Assnmpsit,  for  the  conversion  of  a  pledge.  Trial  in  the  Circuit 
Court  of  DeKalb  County;  the  Hon.  George  W.  Brown,  Judge,  pre- 
siding. Finding  and  judgment  for  plaintiff;  appeal  by  defendant. 
Heard  in  this  court  at  the  December  term,  1896«  AfiSrmed.  Opinion 
filed  April  11,  1899.  ^ 

Cliffe  &  Cliffe,  attorneys  for  appellant. 

W.  0.  Kelldm,  attorney  for  appellee. 

Where  personal  property  is  pledged  to  secure  the  pay- 
ment of  a  debt,  without  any  time  specified  for  payment 
or  redemption,  the  pledgor  has  his  whole  lifetime  in 
which  to  redeem,  and  has  the  right  to  call  upon  the 
pledgee,  at  any  time,  to  restore  the  pledge  or  its  equivalent 
upon  payment  of  the  debt.  Cartelj^ou  v.  Lansing,  2  Caines^ 
Oases,  202-233;  2  Kent's  Com.,  star  p.  582. 

Where  personal  property  in  held  as  collateral  security  for 
a  debt  and  the  pledgee  sells  the  same  for  less  than  its  value 
without  notice,  the  pledgor  is  entitled  to  have  the  full  value 
of  the  property  so  pledged,  and  not  merely  the  proceeds  of 
such  sale.     Stearns  v.  Marsh,  4  Denio  (N.  Y.),  227. 

When  a  pledge  of  property  is  made  to  secure  the  payment 
of  indebtedness,  the  pledge  can  not  be  sold  until  after  the 
debt  is  due,  and  demand  is  made  to  redeem,  and  notice  is 
given  of  such  intention  to  sell,  and  such  sale  must  be  public. 
Nat'l  Bank  of  Illinois  v.  Baker,  128  111.  533;  Travers  r. 
Leopold,  124  111.  431;  Moore's  Justice,  Sec.  247,  p.  219;  1 
Parson  on  Contracts,  602. 
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If  the  property  have  little  or  no  market  valae,  the  actaal 
value  to  the  owner  is  the  jast  rule.  The  jury  may  consider 
the  cost  of  replacing  the  property.  Sedgwick  on  the  Meas- 
ure of  Damages  (6th  Ed.),  p.  583,  note  2;  Stickney  v.  Allen, 
10  Gray,  352;  Starkey  v.  Kelley,  50  N.  Y.  676;  Wehle  v. 
Haviland,  69  N.  Y.  450;  Sutherland  on  Damages^  Vol.  3,  476; 
Suydfim  v.  Jenkins,  3  Sandf.  620;  Jones  v.  Morgan,  90  N. 
Y.  4;  Sturges  v.  Keith,  57  111.  463. 

Where  property  has  no  particular  market  value  because 
it  is  of  such  a  nature  there  can  be  no  general  demand  for  it, 
and  it  is  more  particularly  valuable  to  the  owner  than  any 
other,  it  may  be  estimated  with  reference  to  its  value  to  the 
owner.     Sutherland  on  Damages,  Vol.  3, 494. 

Mr.  Presidino  Justice  Dibell  delivered  the  opinion  of 
the  court.  < 

Upon  a  trial  of  this  cause  in  the  court  below  without  a 
jury,  Sylvester  C.  Ward  recovered  a  judgment  against  Will- 
iam F.  Sell  for  $35  for  part  of  the  value  of  a  dress  suit. 
This  is  an  appeal  from  that  judgment. 

Ward  borrowed  $100  of  Sell  and  delivered  to  him  in 
pledge  for  its  payment  a  musical  instrument  which  cost 
$150  and  a  dress  suit  which  had  been  made  to  order  for 
Ward  shortly  before  at  a  cost  of  $60,  and  which  had  been 
worn  but  once.  Afterward  Ward  desired  to  use  these 
articles  and  applied  to  Sell  to  accept  a  note  signed  by  Ward 
and  by  his  mother  as  surety,  and  to  release  the  articles. 
Sell  agreed  to  this.  A  note  for  the  amount  then  due  was 
prepared,  signed  by  Ward  and  his  mother,  and  delivered  to 
and  accepted  by  Sell,  and  he  returned  the  instrument  to 
Ward.  He  did  not  deliver  the  suit,  but  afterward  credited 
$25  on  the  note  on  account  thereof.  Ward  or  his  mother 
paid  the  rest  of  the  note.  Ward  then  sued  Sell  for  the  dif- 
ference between  $25  and  the  value  of  the  suit,  and  recovered 
$35.  Ward  testified  that  when  Sell  returned  the  musical 
instrument  he  said  he  had  loaned  the  suit  to  his  brother  to 
wear  in  Chicago,  and  would  send  and  get  it  that  night,  and 
that  the  next  day  Sell  told  him  his  brother  had  either  lost 
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the  suit  or  it  had  been  stolen,  and  that  he  could  not  get  it. 
Sell  testified  thq.t  he  sent  the  suit  to  his  brother  in  Chicago 
to  dispose  of,  and  that  his  brother  notified  him  he  had  sold 
it  for  $25,  and  he  gave  credit  accordingly.  The  brother 
testified  the  suit  was  advertised  at  private  sale  in  a  Chicago 
paper,  and  several  persons  looked  at  it  and  made  offers  (the 
amount  of  which  he  does  not  state)  and  he  then  took  the 
suit  to  his  tailor  and  the  latter  sold  it  for  $25.  This  tailor 
was  not  a  witness,  and  it  was  not  shown  whether  he  got  the 
most  he  could  for  it.  The  brother,  however,  upon  the  basis 
of  his  efforts  to  sell  this  suit,  testified  its  market  value  in 
Chicago  when  he  sold  it  was  $25.  The  tailor  who  made  the 
suit  testified  for  plaintiff  that  there  was  really  no  market 
value  for  a  suit  made  to  fit  a  particular  man,  but  that  the 
suit  when  pledged  was  worth  $60  and  if  worn  but  once 
would  be  worth  as  much  the  following  spring. 

The  acceptance  of  the  note  by  Sell  under  the  circum- 
stances stated,  was  a  redemption  by  Ward  of  the  pledge,  and 
entitled  him  to  a  return  of  the  articles.  Sell  testified  in  an 
unsatisfactory  way  to  having  told  Ward  he  should  sell  the 
pledge  unless  the  debt  was  paid,  and  to  an  angry  reply  by 
Ward  that  he  might  sell  it;  but  Ward  denied  this,  and 
denied  any  notice  of  an  intention  to  sell,  and  the  trial  judge 
believed  Ward,  and  we  can  not  say  he  should  have  reached 
a  different  conclusion.  At  common  law  a  pledgee  can  not 
sell  without  judicial  process  unless  reasonable  notice  be 
given  to  the  pledgor  to  redeem ;  and  the  pledgor  is  entitled 
to  reasonable  notice,  not  only  of  the  pledgee's  intention  to 
sell,  but  also  of  the  time  and  place  of  the  sale  (McDowell  v. 
Chicago  Steel  Works,  124  111,  491),  and  the  sale  should  be 
at  public  auction  (Story  on  Bailments,  Sec.  310).  Sell  did 
not  dispose  of  the  suit  at  public  action,  but  secretly;  he 
did  not  sell  in  Sycamore  where  the  parties  lived  and  where 
the  suit  was  made  and  pledged,  but  in  Chicago;  and  he  did 
not  give  Ward  reasonable  notice  to  redeem,  nor  any  notice 
of  the  time  and  placeof  the  sale.  He  is  therefore  liable  for 
the  value  of  the  pledge. 

The  usual  measure  of  damages  in  such  case  is  the  market 
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value  of  the  thing  pledged.  That  rule  is  selected  because 
it  fixes  the  plaintiffs  real  loss  by  furnishing  a  sum  with 
which  he  can  go  into  the  open  market  and  supply  himself 
with  a  like  article.  (Sedgwick  on  the  Measure  of  Damages, 
5th  Ed.,  291.)  But  the  proof  here  shows  that  a  dress  suit, 
made  to  fit  one  man  has,  in  no  proper  sense,  a  market  value. 
It  is  manifest  Ward  was  not  compensated  or  made  whole 
by  selling  the  article  in  a  tailor  shop  in  Chicago,  as  the  $25 
so  realized  would  not  bu}^  him  another  like  suit.  The 
article  was  worth  to  Ward,  whom  it  fitted,  what  it  would 
cost  to  make  another  like  it,  but  it  was  of  slight  value  to 
the  general  public,  whom  it  did  not  fit.  As  to  property  not 
marketable  the  rule  is,  its  value  must  be  ascertained  by 
such  proof  as  the  case  admits  of;  and  where  the  article  is 
exclusively  or  chiefly  valliable  to  the  owner,  the  true  crite- 
rion of  damages  is  its  actual  value  to  the  owner.  Where  a 
defendant  had  pledged  plates  for  printing  labels  and  adver- 
tisements of  great  value  to  the  owner  in  the  business  in 
which  he  was  engaged,  and  practically  worthless  to  others, 
the  measure  of  damages  was  held  to  be  the  value  of  the 
plates  to  the  owner,  and  that  the  cost  of  replacing  the 
plates  was  proper  evidence  to  be  considered.  (3  Sutherland 
on  Damages,  Sec.  1099.)  It  is  clear  the  suit  was  worth  $60 
to  Ward,  or  $35  more  than  Sell  credited  on  the  note,  and 
the  judgment  below  does  substantial  justice.  We  think  this 
record  free  from  serious  error  in  the  other  respects  alleged. 
The  judgment  is  affirmed. 
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^^    Niagara  Fire  Insurance  Go.  v.  D.  Heenau  &  Co.^  for  the 
—  use  of  The  Northwestern  Mutual  Life  Ins.  C!o. 


1.  CovtrilCTS— Interpretation  of  Insurance  fbfteies.— Where  two 
interpretations  of  a  policy,  equally  fair,  may  be  given,  that  which  gives 
the  insurer  the  greater  indemnity  and  most  fairly  covers  the  Ices,  will 
prevail.  The  contract  is  to  be  construed  liberaUy  in  favor  of  protecting 
the  insured. 
.8.    IssimAjacR— Reasons  for  the  Rule  of  Constrtustion.—Uhe  rule  of 
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construction  of  insurance  contracts  rests  upon  two  reasons:  first,  the 
courts  will  not  readily  apply  to  any  contract  a  construction  which  tends 
to  narrow  the  range  and  limit  the  force  of  the  principal  obligation;  and, 
second,  such  contracts  are  signed  by  the  insurer  only,  and  are  usually 
expressed  in  language  prepared  by  it. 

8.  8jLUE—0eneral  and  Special  Policies  on  the  Same  Property, — 
Where  there  are  general  policies  upon  an  entire  building,  and  special 
policies  upon  parts  of  it,  there  can  be  no  theory  of  contribution  or 
apportionment  among  the  several  policies  which  will  relieve  the  general 
policies  from  liability  to  their  full  amount  until  the  insured  has  received 
complete  indemnity  for  his  loss. 

Aggnrnpsit,  on  an  insurance  policy.  Trial  in  the  Circuit  Court  of 
La  Salle  County;  the  Hon.  Charlbs  Bla.nchard,  Judge,  presiding. 
Finding  and  judgment  for  plaintiff;  appeal  by  defendant.  Heard  in  this 
court  at  the  December  term,  1898.  Affirmed.  Opinion  filed  April  11, 
1899. 

Paden  &  Gripley,  attorneys  for  appellant,  contended 
that  policies  of  insurance  are  to  be.  considered  and  con- 
strued as  a  whole,  and  particular  clauses  or  passages  are  not 
to  be  wrested  from  their  context  so  as  to  destroy  the  unity 
of  the  contract  and  create  conflict  where  there  should  be 
agreement;  but  one  part  is  to  be  elucidated  by  the  other, 
so  as  to  reconcile  them,  if  practicable,  to  one  common  intent 
or  design,  present  to  the  minds  of  the  contracting  parties. 
Merchants  Ins.  Co.  v.  Edmond,  Davenport  &  Co.,  17  Gratt. 
(Va.)  138.* 

Paragraphs  and  clauses  of  policy  should  not  be  construed 
so  as  to  make  them  conflict  with  each  other,  if  such  a  con- 
struction can  be  avoided.  They  should  be  construed  so  as 
to  make  them  harmonize,  if  such  a  construction  is  possible; 
and  so  as  to  give  to  each  and  all  their  terms  full  force  and 
operation.  The  intention  of  the  parties  is  the  end  and 
object  and  construction  of  all  instruments.  Cobb  v.  Ins. 
Co.  (N.  A.),  17  Kan.  492. 

Contracts  of  insurance  are  to  be  construed  as  other  con- 
tracts. All  parts  of  the  contract  are  to  be  taken  together; 
and  they  shall  be  liberally  construed;  and  such  meaning 
shall  be  given  to  them  as  will  carry  out  and  effectuate  to 
the  fullest  extent  the  intention  of  the  parties,  and  no  portion 
of  it  shall  receive  such  a  construction  as  will  tend  to  defeat 
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the  obvious  general  purpose  of  the  parties  entering  into 
the  contract.  Crane  v.  City  Ins.  Co.,  3  Fed.  Rep.  55S; 
Barber  v.  F.  &  M.  Ins.  Co.,  16  W.  Va.  658;  Merrill  v.  Agri- 
cultural Ins.  Co.,  73  N.  Y.  452;  State  Ins.  Co.  v.  Schreck, 
27  Neb.  627;  Johnson  v.  Humboldt  Ins.  Co.,  91  111.  92;  Mer- 
chants Ins.  Co.  V.  Edmond,  Davenport  &  Co.,  17  Gratt.  (Va.) 
138;  Cobb  v.  Ins.  Co.  (N.  A.),  17  Kan.  492;  1  Wood  on 
Insurance,  Sec.  55,  56. 

It  is  stated  by  many  courts  as  a  general  proposition  that 
the  parties  between  whom  the  question  of  fixtures  arises 
mav  bv  their  asfreements  determine  the  character  of  annex- 
ations  to  real  estate;  that  they  may  consider  as  personalty 
what  the  law  regards  as  realty,  and  what  the  law  regards  as 
personalty  they  may  consider  as  realty,  and  whatever  their 
agreements  the  courts  will  enforce.  Am.  &  Eng.  Enc.  of 
Law,  Vol.  8,  p.  16,  and  cases  therein  cited. 

An  article  which  would  otherwise  be  deemed  a  fixture 
may,  by  severance  and  the  understanding  of  the  parties,  bo- 
come  a  chattel.     Sampson  v.  Graham,  96  Pa.  St.  405. 

When  all  the  parties,  as,  in  this  case,  the  owner  and  the 
mortgagees,  have  seen  fit  to  treat  what  might  otherwise  be 
fixtures  and  part  of  the  realty  as  personal  property,  by  their 
agreements,  and  thus  sever  them  from  the  freehold  and 
license  their  removal,  the  law  will  consider  such  fixtures, 
as  between  the  parties,  personal  property  to  all  intents  and 
purposes.     Smith  v.  Wagofoner,  50  Wis.  155. 

It  is  a  well  settled  rule  of  law  that  parties  themselves 
may,  by  express  agreement,  fix  upon  chattels  annexed  to 
realty  whatever  character  they  may  have  agreed  upon. 
Property  which  the  law  regards  as  fixtures  may  be  by  them 
considered  as  personalty,  and  that  which  is  considered  in 
law  as  personalty  they  may  regard  as  a  fixture.  Whatever 
may  be  their  agreement,  courts  will  enforce  it.  Fratt  v. 
Whittier,  58  Cal.  126,  citing  N.  Y..  Wis.  and  Mass.  cases; 
8  Am.  &  Eng.  Enc.  of  Law,  61;  Merrit  v.  Judd,  14  Cal.  60; 
Frederick  v.  Devol,  15  Ind.  357;  Warner  v.  Kenning,  25 
Minn.  173;  Robertson  v.  Corsett,  39  Mich.  777;  Foster  v. 
Prentiss,  75  Me.  279;  Smith  v.  Waggoner,  50  Wis.  155; 
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Sampson  v.  Gmhara,  96  Pa.  St.  405;  Vaughn  v.  Haldeman, 
33  Pa.  St.  522. 

P.  J.  LucEY  and  Bates  &  Hakdino,  attorneys  for  appel- 
lee. 

When  an  insurance  company  writes  insurance  covering  a 
three-story,  brick  composition  roof  building  and  basement, 
additions,  foundations  and  area  walls,  that  policy  covers 
every  part  of  the  building;  everything  that  in  any  measure 
forms  an  essential  element  of  it,  and  embraces  everything 
appurtenant  and  necessary  to  the  main  building,  and  used, 
tliough  not  connected  with  it.  Wood  on  Insurance,  page 
193,  Sec.  85;  Irvin  v.  N.  Y.  Central  Ins.  Co.,  T.  &  C.(N.  Y.) 
213;  Workman  v.  Louisiana  Ins.  Co.,  2  La.  507;  May  on 
Insurance,  Sec.  420,  page  956;  citing  Blake  v.  Exchange 
Mutual  Ins.Co.,  12  Gray  (Mass.),  265;  White  v.  Mutual  F.  Ins. 
Co.,  8  Gray  (Mass.),  566;  Ostrander  on  Insurance  (2d  Ed.), 
Sec.  159,  page  425. 

The  steam -heating,  elevator,  plumbing,  gas-piping  and  fix- 
tures, which  under  the  agreed  state  of  facts  in  this  case, 
were"  built  into  this  building  in  the  usual  and  ordinary  way 
at  the  time  said  building  was  erected,and  served  their  purpose 
until  the  time  of  the  fire,"  constituted  a  part  of  this  build- 
ing, and  the  water  pipes,  soil  pipe,  electric  wires,  etc., which 
were  built  into  this  building,  also  constituted  a  part  of  the 
building.  Thielman  et  al.  v.  Carr  et  al,  75  111.  391,  392; 
Otis  V.  May,  30  111.  App.  581;  Spinney  v.  Barbe,  43  111.  App. 
586;  Curran  v.  Smith,  73  111  App.  69;  Kaestner  v.  Day,  65 
111.  App.  623. 

Contracts  of  insurance  will  be  construed  so  as  to  afford 
indemnity  to  the  assured,  and  where  the  terms  of  a  policy 
are  susceptible,  without  violence,  of  two  interpretations,  that 
construction  most  favorable  to  the  insurance  should  be 
adopted.  Wood  on  Ins.  (last  Ed.),  141;  and  the  large  num- 
ber of  cases  there  cited;  Ostrander  on  Ins.  (2d  Ed.),  Sec.  179, 
page  455;  Illinois  Mut.  Ins.  Co.  v.  Hoffman,  132  111.  522; 
May  on  Ins.,  Sees.  174  and  175;  Schroeder  v.  The  Trade  Ins. 
Co.,  109  111.  157;  Getman  v.  Guardian  F.  Ins.  Co.,  46  111. 
App.  489;  Niagara  F.  Ins.  Co.  v.  Scammon,  100  111.  649. 
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When  there  is  general  insurance  covering  on  a  building 
in  its  entirety,  and  also  specific  insurance  covering  upon 
certain  portions  of  the  building  specifically,  if  the  building 
is  destroyed  by  fire,  then  both  the  general  and  the  specific 
insurance  are  liable  for  the  loss  upon  the  building.  Ostrander 
on  Ins.  (2d.  Ed.),  Sec.  206;  Page  et  al.  v.  Sun  Ins.  Office,  64 
Fed.  Eep.  194;  also  reported  in  25  Ins.  Law  Journal,  865; 
Chandler  v.  Ins.  Co.  of  N.  A.,  41  Atl.  Rep.  502;  Fairchild  v. 
L.  ife  L.,  F.  &  L.  Ins.  Co.,  51  N.  Y.  65;  Cromie  v.  Kentucky 
&  L.  Mut.  Ins.  Co.,  15  B.  Mon.  (Ky.),  432;  Angelrodt  v.  Del- 
aware Ins.  Co.,  31  Mo.  593;  Joyce  on  Insurance,  Sees.  221 
and  222;  Lebanon  Mut.  Ins.  Co.  v.  Kepler,  106  Pa.  St.  28. 

Mr.  Presiding  Justice  Dibell  delivered  the  opinion  of 
the  court. 

In  this  suit  by  appellee  against  appellant,  upon  an  insur- 
ance policy,  defendant  pleaded  the  general  issue,  and  there 
was  a  stipulation  that  under  that  plea  defendant  might  intro- 
duce any  evidence  competent  under  any  special  plea  which 
could  have  been  pleaded.  A  jury  was  waived.  The  cause 
was  submitted  upon  a  written  stipulation  as  to  the  facts; 
propositions  of  law  were  presented  and  ruled  upon  by  the 
court;  and  there  was  a  finding  for  plaintiff  in  the  sum  of 
$3,074.16,  and  judgment  thereon,  and  defendant  appeals. 
The  interest  of  the  Northwestern  Mutual  Life  Insurance 
Company  arises  from  a  mortgage  upon  the  premises  insured, 
protected  by  a  clause  in  the  policy.  The  face  of  the  policy 
was  $3,000,  and  the  $74.16  was  allowed  as  interest.  The 
agreement  was,  to  pay  within  sixty  days  after  due  notice, 
ascertainment,  appraisement  and  satisfactory  proofs  of  loss 
received  by  defendant.  This  process  was  fully  completed 
February  24,  1898,  except  that  certain  omitted  items  were 
presented  March  9,  1898.  A  computation  of  interest  at 
five  per  cent  from  sixty  days  after  either  of  said  dates  up  to 
the  time  the  court  below  decided  this  cause  will  produce  a 
result  exceeding  $74.16,  so  that  if  the  principal  liability  of 
defendant  was  properly  fixed  at  $3,000,  the  interest  need 
not  be  further  noticed. 
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D.  Heenan  &  Company,  a  corporation,  owned  and  con- 
ducted a  department  store  at  Streator.  Defendant  issued 
the  policy  in  suit  October  7, 1897,  to  run  one  year  from  that 
date,  and  on  November  22,  1897,  the  property  insured  was 
destroyed  by  fire.  Among  other  stipulations,  the  policy 
contained  the  following :  ''This  company  shall  not  be 
liable  bej^ond  the  actual  cash  value  of  the  property  at  the 
time  any  loss  or  damage  occurs."  Also  ''  This  company 
shall  not  be  liable  *  *  *  unless  liability  is  specifically 
assumed  hereon  for  loss  to  *  *  *  store  or  office 
furniture  or  fixtures;"  also,  "  In  the  event  of  disagreement 
as  to  the  amount  of  loss  the  same  shall,  as  above  provided^ 
be  ascertained  by  two  competent  and  disinterested  appraisers, 
the  insured  and  this  company  each  selecting  one,  and  the 
two  so  chosen  shall  first  select  a  competent  and  disinter- 
ested umpire;  the  appraisers  together  shall  then  estimate 
and  appraise  the  loss,  stating  separately  sound  value  and 
damage,  and  failing  to  agree,  shall  submit  their  differences 
to  the  umpire;  and  the  award  in  writing  of  any  two  shall 
determine  the  amount  of  such  loss;"  also,  ''  This  company 
shall  not  be  liable  under  this  policy  for  a  greater  propor- 
tion of  any  loss  on  the  described  property  *  *  *  than 
the  amount  hereby  insured  shall  bear  to  the  whole  insur- 
ance, whether  valid  or  not,  or  by  solvent  or  insolvent 
insurers,  covering  such  property." 

The  principal  controversy  arises  over  the  effect  to  be 
given  a  certain  printed  slip.  D.  Heenan  &  Company  had, 
at  the  time  of  the  fire,  many  policies  of  insurance  in  force, 
and  to  each  of  them  a  like  printed  slip  had  been  attached 
descriptive  of  the  property  insured.  This  slip  had  been 
prepared  by  D.  Heenan  &  Company  and  two  insurance 
agents  at  Streator,  and  D.  Heenan  &  Company  had  required 
the  companies  issuing  its  policies  to  use  such  slips  in  writ- 
ing the  insurance.  This  printed  slip  consisted  of  three 
items,  each  preceded  by  a  dollar  sign  and  a  space  in  which 
was  to  be  written  the  amount  of  insurance  upon  that  item. 
The  first  item  was  as  follows : 

**  $ on  its  three-story  brick,  composition  roof  build- 
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ing  and  basement,  additions,  foundations  and  area  walls. 
Occupied  principally  as  a  general  store,  postoffice  and 
offices.  Situated  on  the  northwest  corner  of  Main  and 
Park  streets,  Streator,  Illinois." 

The  second  item  was  upon  the  merchandise,  and  is  not 

material  to  this  controversy.    The  third  item  was  as  follows : 

"  $ On  its  store  furniture  and  fixtures,  consisting 

in  part  of  awnings,  counters,  shelving,  bins,  butter  boxes, 
refrigerators,  desks,  chairs,  safes,  wall  paper  racks,  track, 
ladders,  scales,  gas  and  water  pipes,  stoves  and  piping,  steam 
boilers  and  pumps,  steam  heating  apparatus  and  connec- 
tions, hydraulic  engine  and  elevator,  two  Babcock  fire 
extinguishers,  coffee  grinders,  brick  encased  coffee  roaster, 
small  upright  steam  engine  with  appurtenances,  soda  foun- 
tain, with  attachments  and  furnishings,  one  ventilating  fan 
and  electric  motor  and  atta<;hments,  and  such  other  furni- 
ture and  fixtures  as  are  necessary  for  conducting  its  busi- 
ness. All  while  contained  in  the  above  described  building 
and  basement,  additions  and  areas  under  sidewalk  adjoining 
said  building." 

The  policy  issued  by  defendant  had  the  figures  "  3,000  " 
filled  in  after  the  dollar  si^n  before  the  first  item  of  the  slip, 
and  had  a  wavy  ink  line  drawn  through  the  space  after  the 
dollar  sign  in  front  of  the  second  and  third  items. 

Plaintiff  had  policies  amounting  to  $35,000  on  the  first 
item  of  said  slip,  $80,000  on  the  second  item  of  said  slip, 
and  $4,000  on  the  third  item.  No  one  policy  named  an 
amount  opposite  more  than  one  item.  The  total  loss  to  D. 
Heenan  &  Co.  under  the  second  item,  was  $120,000,  and  the 
insurance  companies  paid  the  policies  upon  said  item  in  full 
in  the  sum  of  $80,000,  the  loss  upon  that  item  being  $40,000 
in  excess  of  the  insurance  carried  thereon.  The  total  loss 
and  damage  to  D.  Heenan  &  Co.,  under  the  third  item,  was 
$13,000,  and  the  insurance  companies  paid  the  policies  upon 
said  item  in  full  in  the  sum  of  $4,000,  the  loss  upon  that 
item  being  $9,000  in  excess  of  the  insurance  written  spe- 
cifically upon  that  item. 

The  proofs  of  loss  presented  to  defendant  claimed  a  loss 
of  $47,438,  upon  the  building,  and  claimed  from  defendant 
$3,000  upon  its  policy.  The  parties  disagreed  and  apprais- 
ers were  selected,  who  made  a  written  report  on  February 
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24, 1898,  The  appraisers,  while  agreeing  upon  the  amount 
of  loss  upon  each  article  named,  disagreed  as  to  whether 
certain  specific  things  mentioned  in  the  third  item  of  said 
slip  should  be  included  in  said  loss  and  damage  under  said 
first  item  (which  was  purely  a  question  of  law),  and. they 
therefore  made  two  reports,  which,  omitting  dates  and  sig- 
natures, were  as  follows : 

First  report :  "  We  have  carefully  examirfed 
the  premises  and  remains  of  the  property  here- 
inbefore specified  in  accordance  with  the  fore- 
going appointment,  and  have  determined  the 
sound  value  to  be  on  the  first  item |»35,f)48 

Total $35,G48 

And  the  loss  and  damage  to  be  on  first  item. ^32,250 

Total $32,250.'* 

Second  report :  "  We,  the  undersigned, 
chosen  to  estimate  on  the  D.  Heenan  &  Co. 
building  at  Streator,  Illinois,  find  that  the  loss 
on  steam-heating,  elevator,  plumbing,  gas  pip- 
ing and  fixtures  amounts  to  the  sum  of  $5,544, 
as  follows: 

Gas  piping  and  fixtures $    550 

Heating 4,000 

Elevator 2,000 

Plumbing 380 

$6,930 

Twenty  per  cent,  depreciation 1,386 

« 

Balance $5,544." 

It  was  stipulated  that  the  items  enumerated  in  the  second 
of  said  reports  were  placed  and  built  into  said  building  in 
the  usual  and  ordinary  way  at  the  time  said  building  was 
erected,  and  served  their  purpose  until  the  time  of  the  fire; 
that  thev  included  all  the  items  of  the  kind  enumerated 
then  contained  in  the  building,  and  were  not  included  in 
the  $32,250  award  returned  by  said  appraisers.  Afterward, 
on  March  9,  1898,  D.  Heenan  &  Co.  sent  additional  proofs 
of  loss  specifying  and  claiming  for  certain  pipes,  valves,  tub- 
ing, electric  switches  and  wire,  etc.,  which  had  been  omitted 
by  the  appraisers  from  the  report,  amounting  to  $1,289.50. 
It  was  stipulated  that  the  appraisers,  without  any  fraud  or 
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circumvention,  omitted  from  consideration  the  articles  last 
referred  to,  and  that  the  value  of  said  articles  was  $1,2S9.50. 

Defendant  insured  the  first  item  for  $3,000.  The  total 
insurance  written  upon  that  item  was  $35,000.  The  award 
fixed,  the  loss  upon  that  item  (excluding  the  matters  em- 
braced in  the  appraisers'  second  report)  at  $32,250.  Defend- 
ant admits  it  is  liable  for  three  thirty-fifths  of  the  $32,250, 
but  insists  that  is  the  extent  of  its  liability.  Its  position  is 
that  the  form  of  the  printed  slip,  and  drawing  an  ink  line 
through  the  space  left  for  the  amount  in  front  of  the  third 
item,  excluded  from  its  insurance  upon  the  building  the  gas 
piping  and  fixtures,  heating,  elevator  and  plumbing  em- 
braced in  the  appraisers'  second  report,  and  also  the  omitted 
items  included  in  the  additions  to  the  pr(X)fs  of  loss  pre- 
sented by  D.  Heenan  &  Co.,  March  9, 1898.  Plaintiff  claims 
that  the  items  referred  to  in  the  appraisers'  second  report 
were  a  part  of  the  building  and  were  covered  by  defendant's 
insurance  upon  the  building  in  the  first  item;  that  as  the  loss 
on  the  third  item  was  $13,000,  and  the  insurance  thereon 
was  but  $4,000,  there  was  an  excess  of  loss  over  insurance 
on  that  item  of  $9,000,  and  as  the  loss  upon  the  parts  of  said 
third  item  which  were  parts  of  the  building  and  are  enu- 
merated in  the  appraisers'  second  report  amounted  to  $5,544, 
said  loss  of  $5,544  was  not  paid  by  the  payment  of  said 
$4,000  insurance  on  said  third  item;  that  said  sum  of  $5,544 
should  therefore  be  added  to  the*$32,250,  assessed  as  the  loss 
on  the  building  with  said  parts  omitted,  thus  making  the 
loss  on  the  building  insured  under  said  first  item  $37,794,  or 
$2,794  in  excess  of  the  entire  insurance  upon  the  building, 
and  thus  showing  a  liability  against  defendant  to  pay  the 
full  face  of  its  policy.  Plaintiff  also  insists  that  the  $  1 ,289.50, 
omitted  by  the  appraisers,  should  be  added  to  this,  thus 
further  increasing  the  excess  of  the  loss  upon  the  building 
over  the  insurance  written  thereon. 

The  stipulation  is  that  the  gas  piping  and  fixtures,  heat- 
ing, elevator  and  plumbing  upon  which  the  appraisers  found 
a  loss  of  $5,544  in  addition  to  the  $32,250  of  loss  upon  the 
building,  ^'  were  placed  and  built  into  said  building  in  the 
usual  and  ordinary  way  at  the  time  said  building  was  erected. 
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and  served  their  purpose  until  the  time  of  the  fire."  Wo 
entertain  no  doubt  that  said  gas  piping  and  fixtures,  heat- 
ing, elevator  and  plumbing,  so  built  into  the  building  at  the 
time  of  its  erection  and  thenceforth  used  in  connection  there- 
with, were  a  part  of  the  building,  and  would  be  covered  by 
an  ordinary  policy  of  insurance  upon  the  building.  This 
seems  to  be  conceded  by  defendant  in  argument.  It  is  also 
true,  as  contended  by  defendant,  that  the  owner  of  such 
property,  though  it  is  realty,  can  contract  to  have  it  treated 
as  personalty;  and  that  an  insurance  company  and  the  owner 
of  a  building  may  enter  into  a  contract  that  the  company 
will  insure  all  the  building  except  the  gas  piping  and  fix- 
tures, heating  apparatus,  elevator  and  machinery  connected 
therewith,  and  the  plumbing,  and  may  agree  that  an  insur- 
ance on  the  building  shall  not  cover  those  parts  of  the  build- 
ing; and  the  owner  of  the  building  can  not  under  such  a 
policy  recover  for  the  loss  of  those  parts  of  his  building. 
This  is  but  equivalent  to  saying  parties  may  make  their  own 
contracts.  The  question  here  is,  what  did  these  parties 
intend  upon  that  subject  ?  How  ought  we  to  interpret  and 
construe  what  they  did  put  into  this  policy? 

It  may  be  this  printed  slip,  as  filled  out  in  the  policy  here 
in. question,  could  be  construed  to  mean  that  the  parties 
intended  the  insurance  on  the  building  named  in  the  first 
item  should  not  cover  the  gas  and  water  pipes,  steam  boil- 
ers and  pumps,  steam  heating  apparatus  and  connections, 
hydraulic  engine  and  elevator,  and  upright  steam  engines 
named  in  the  third  item.  But  we  think  it  an  equally  reason- 
able explanation  of  the  course  pursued  that  the  parties, 
having  covered  the  entire  building  by  the  insurance  of  the 
first  item,  considered  that  parts  of  the  building,  enumerated 
in  the  third  item,  were  already  insured  under  the  general 
language  of  the  first  item,  and  that  it  was  unnecessary 
to  name  another  sum  to  cover  them  in  the  third  item, 
especially  as  this  was  designed  to  be  a  policy  upon  the  build- 
ing only,  and  many  of  the  articles  in  the  third  item  were 
mere  personal  property  and  would  have  to  be  in  some  way 
eliminated  therefrom  if  the  third  item  was  also  to  be  used 
in  placing  insurance  upon  the  building  only.    Where  two 


688  Appellate  Courts  of  Illinois. 

Vol.  81.]  Niagara  Fire  Ins.  Co.  v.  D.  Heenan  &Co. 

interpretations  of  a  policy,  equally  fair,  may  be  given,  that 
which  gives  the  insured  the  greater  indemnity  and  will  most 
fully  cover  the  loss  will  prevail.  The  contract  is  to  be  con- 
strued liberally  in  favor  of  protecting  the  insured.  (1  May 
on  Insurance,  Sees.  174,  175;  1  Wood  on  Insurance,  Sec.  5S; 
Ostrander  on  Insurance,  Sec.  179;  Aurora  Fire  Insurance 
Co.  V.  Eddy,  49  111.  106;  Commercial  Insurance  Co.  v.  Rob- 
inson, 64  111.  265;  Niagara  Fire  Insurance  Co.  v.  Scaramon, 
100  111.  644;  Healey  v.  Mutual  Accident  Association,  133 
111.  556.)  These  rules  rest  upon  two  reasons:  first,  the  courts 
will  not  readily  apply  to  any  contract  a  construction  which 
tends  "  to  narrow  the  range  and  limit  the  force  of  the  prin- 
cipal obligation;"  and,  second,  such  policies  are  signed  by 
the  insurer  only  and  are  usually  expressed  in  language  pre- 
pared by  it.  It  is  urged  this  rule  should  not  apply  here, 
because,  as  is  alleged  in  argument,  defendant  did  not  pre- 
pare these  slips.  The  evidence  is,  they  were  prepared  by  D. 
Heenan  &  Co.  and  two  insurance  agents  at  Streator.  The 
record  is  silent  as  to  whether  they  were  agents  of  this  par- 
ticular insurance  company,  except  that  the  agents  who 
countersigned  this  policy  at  Streator  are  not  the  persons  who 
assisted  in  preparing  these  slips.  But  whether  agents  of 
defendant  or  not,  they  were  insurance  agents,  preparing  a 
a  slip  to  be  inserted  in  a  large  number  of  policies,  and  they 
must  be  assumed  to  have  prepared  them  in  the  interest  of 
the  insurance  companies  and  not  of  the  insured.  We  are  of 
the  opinion,  therefore,  that  here  the  court  should  adopt  the 
construction  that  the  parties  intended  insurance  upon  the 
building  and  everything  that  was  a  part  thereof,  and  omit- 
ted to  use  item  three  because  everything  named  therein, 
which  was  a  part  of  the  building,  was  already  insured  under 
item  one.  Further,  we  do  not  think  it  is  a  logical  conclu- 
sion that  because  defendant  did  not  write  separate  insurance 
upon  the  parts  of  the  building  specially  named  in  item  three 
of  the  printed  slip,  therefore  it  did  not  intend  to  insure  the 
whole  building  under  its  general  designation  in  item  one. 
The  more  reasonable  conclusion  seems  to  us  to  be  that  the 
parties  thought  it  unnecessary  to  place  insurance  upon  parts 


Second  District — Decjsmber  Term,  1898.  689 

Niagara  Fire  Ina.  Co.  ▼.  D.  Heenan  &  Co. 

of  that  which  was  already  covered  as  a  whole.  We  are 
therefore  of  opinion  that  the  insurance  on  the  building  cov- 
ered not  only  the  loss  of  $32,250,  specified  in  the  appraisers' 
first  report,  but  also  the  loss  of  $5,544  appraised  in  the 
second  report.  This  total  exceeded  the  insurance  on  the 
building  and  showed  defendant  liable  for  the  full  amount  of 
its  policy.  It  is  therefore  unnecessary  that  we  should 
determine  whether  the  loss  of  $1,289.50  upon  the  articles 
omitted  by  the  appraisers  (which  articles  seem  also  to  have 
been  a  part  of  the  building)  formed  a  just  claim  against 
insurance  on  the  building  after  being  omitted  from  consid- 
eration by  the  appraisers  "  without  any  fraud  or  circum- 
vention." 

If,  however,  it  be  said  that  the  insurance  upon  item  three 
should  be  in  part  applied  upon  those  portions  of  said  item 
which  belonged  to  the  building,  the  result  is  not  changed. 
The  loss  upon  item  three  was  $13,000.  The  loss  upon  those 
items  therein  which  belonged  to  the  building  was  appraised 
at  $5,544,  leaving  a  loss  of  $7,456  on  those  parts  of  said 
item  three  which  did  not  belong  to  the  building.  If  the 
$4,000  insurance  on  item  three  be  divided  pro  rata  between 
said  two  classes  of  property  included  within  item  three,  the 
share  to  be  applied  to  the  building  would  be  $1,705.85.  If 
we  apply  that  upon  the  loss  of  $5,544  upon  those  parts  of 
the  building  insured  under  item  three,  $3,838.15  of  that  loss 
would  be  left  unpaid.  Adding  this  to  the  appraised  loss  of 
$32,250  upon  the  other  parts  of  the  building,  leaves  the 
unpaid  loss  upon  the  building  $36,088.15,  being  in  excess  of 
the  $35,000  of  insurance  upon  item  one.  Put  it  another 
way.  To  the  loss  under  item  one  of  $32,250  add  the  loss 
upon  the  parts  of  the  building  included  in  item  three, 
appraised  at  $5,544,  and  we  have  a  total  loss  on  the  entire 
building  of  $37,794.  To  the  insurance  of  $35,000  on  item 
one,  add  the  proportion  of  the  insurance  on  item  three  which 
is  on  parts  of  the  building,  above  found  by  computation  to 
be  $1,705.85,  and  we  have  the  total  insurance  upon  the  build- 
ing of  $36,705.85.  In  other  words,  the  total  loss  on  the 
building  exceeds  the  total  insurance  on  the  building,  with- 
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oat  taking  into  account  the  loss  of  $1,289.50  omitted  by 
the  appraisers. 

We  are  also  of  opinion  that  where  there  are  general  poli- 
cies upon  an  entire  building  and  special  policies  upon  parts 
of  it,  there  can  be  no  theory  of  contribution  or  apportion- 
ment among  the  several  policies  which  will  relieve  the  gen- 
eral policies  from  liability  to  their  full  amount  until  the 
insured  has  received  complete  indemnity  for  his  loss.  If 
the  loss  upon  the  building  is  greater  than  the  sum  of  all 
the  policies,  general  and  special,  thereon,  the  general  poli- 
cies must  be  paid  in  full. 

The  rulings  of  the  court  below  upon  the  propositions  of 
law  were  substantially  in  harmony  with  the  views  here 
expressed.    The  judgment  is  affirmed. 
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When  the  proper  remedy 665 
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Litigation  must  have  an  end 486 
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To  be  distributed  by  the  County  Court 287 
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VOLUNTARY  ASSIGNMENTS- When  general  creditora  must  Jie 

made  parties 288 
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